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COHYKTAHCE.— SMey**  OiML— TFordf  ^  Xwittotiofi.— A  deed  which  ^ooii-         ^^6    ^i 

yeje  and  wanrantB"  certain  real  estate  to  the  grantee  "during  her  life,  in         

remainder  to  the  issue  of  her  hody,  their  heirs  and  assigns  foreyer,"  falls 
within  the  rule  in  Shelley's  case,  and  vests  in  such  grantee  the  title  to 
such  real  estate,  in  fee-simple ;  the  words  **  issue  of  her  hody ''  heing 
words,  not  of  purchase,  but,  simply  of  limitation. 

Sascs. — CkUdrm. — Unborn  Oramtee. — A  deed  which  oonyejs  real  estate 
therein  described  to  the  grantee  "and  her  children,  and  their  heirs  and 
assigns  forever,''  vests  the  title  to  the  same  in  her  and  her  children  then 
in  being,  though  unborn,  in  common ;  but  those  begotten  and  bom  there- 
after take  nothing  thereoi 

Sajcel — Conveyanee  Pending  LUigaUon, — Qmalrmctum  af. — Where,  during  the 
pendency  of  litigation  amongst  devisees,  concerning  real  estate  devised 
to  them,  prior  to  final  judgment  and  as  part  of  the  proceedings  therein, 
a  deed  of  conveyance  of  such  realty  is  agreed  to  by  such  devisees,  and 
anthoriied  and  approved  by  the  court,  such  conveyance  is  to  be  con- 
strued according  to  its  own  terms,  and  not  according  to  the  decree  of  such 
court. 

SAMXb — Married  fTaman. — EtHojpfpd, — ^Where  a  married  woman  joins  with 
her  husband  in  the  conveyance  of  lands  held  in  her  own  right,  which 
purports  to  convey  the  entire  estate  therein,  she  is  estopped  from  after- 
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wards  setting  up  any  title  to  such  lands,  whether  it  existed  at  the  time 
of  making  such  oonyeyance,  or  was  sabsequently  acquired  bj  her. 

From  the  Marion  Superior  Court. 

#  

N.  J5.  Taylor  J  F.  Band  and  E.  Taylor,  for  appellant. 
J.  W.  Gordon,  T.  M.  Browne,  B.  N.  Lamb,  B,  Harrison^ 
C.  C.  Hints  and  W.  H.  H.  Miller,  for  appellees. 

BiDDLB,  J. — Suit  to  quiet  the  title  of  lands.  The  ap- 
pellant here  was  the  plaintiff  below.  The  names  and  the 
alleged  interests  of  the  appellees  will  appear  in  the  state- 
ment of  the  facts.  The  complaint  originally  contained 
three  paragraphs,  but  the  first  and  second  were  dismissed. 

The  third  paragraph  presents  the  following  state  of 
facts,  to  wit : 

That  Martha  W.  Ilea  was  one  of  the  children,  heirs  at 
law  and  devisees  of  Nathaniel  West,  deceased,  of  Marion 
countj,**Indiana.  Said  West  had  a  large  estate;  that  he 
made  a  will  in  which  he  devised  all  his  estate  to  his  wife, 
during  her  life,  and  in  remainder  to  his  children,  of  whom 
Martha  W.  Rea  was  one.  His  widow,  Mary  B.  West, 
took  possession  of  said  property,  and  became  greatly  in- 
volved ;  that  she  proposed  that  the  heirs  should  take  the 
estate,  pay  her  debts,  and  settle  twenty  thousand  dollars 
upon  her,  for  her  natural  life,  which  was  accepted. 

Said  Mary  B.  West  filed  her  bill  in  chancery  in  the 
Marion  Circuit  Court,  setting  up  said  proposition,  and 
asking  that  it  be  carried  out,  and  for  a  partition ;  that  on 
the  28th  of  October,  1852,  such  proceedings  were  had  in  said 
suit,  providing  for  a  partition,  the  payment  of  her  debts, 
and  the  settlement  of  the  twenty  thousand  dollars  upon 
her  for  life.  A  commissioner  was  appointed  to  sell  a  part 
of  said  real  estate,  to  pay  the  said  debts  and  to  realize  the 
twenty  thousand  dollars ;  and  by  the  consent  of  the  adult 
heirs  or  devisees,  of  whom  said  Martha  W.  Kea  was  one, 
but  a  married  woman,  the  residue  of  the  real  estate  was 
ordered  to  be  sold,  and  the  proceeds  divided  amongst  the 
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devifiees,  or  invested  by  the  commissioner,  under  the  order 
of  the  court. 

The  court  provided,  amongst  other  things,  that  Martha 
W.  Bea's  share  should  be  invested  by  the  commissioner, 
in  real  estate,  stocks  or  other  property  cuid  undoubted 
securities,  in  the  name  of  said  Martha,  and  in  a  separate 
estate,  and  for  the  sole  use  of  said  Martha  and  her  chil- 
dren ;  and  that  the  husband  of  said  Martha  should  have 
no  control  over  said  property,  except  by  the  order  of  a 
court  of  competent  jurisdiction,  upon  application  made 
in  writing,  showing  good  cause,  and  upon  such  conditions 
as  the  court  should  impose.  That  th6  commissioner  in- 
vested a  part  of  said  Martha's  interest  in  part  of  lot  five, 
square  fourteen,  in  the  city  of  Indianapolis.  That  after- 
wards said  Martha  and  her  husband  filed  their  petition  in 
the  Marion  Circuit  Court,  asking  permission  to  exchange 
said  property  for  part  of  lot  one,  in  square  forty-four,  in 
the  said  city.  That  said  court  ordered  said  exchange,  and 
the  commissioner  to  pay  one  thousand  dollars  of  said 
Martha's  interest  in  her  father's  estate  as  difierence,  and 
the  exchange  was  accordingly  made,  on  the  80th  of  De- 
cember, 1854.  That  afterwards  said  Martha  and  her  hus- 
band filed  an  additional  petition,  asking  the  leave  and 
order  of  the  court  to  exchange  the  last  property  for  cer- 
tain property  which  then  belonged  to  Andrew  Wallace, 
which  was  ordered  by  the  court  to  be  done,  said  Wallace 
paying  five  hundred  and  fifty  dollars  difference,  which 
was  ordered  to  be  expended  on  the  premises  she  received 
fix)m  Wallace.  This  transfer  was  made  on  the  22d  of 
June,  1855. 

The  commissioner,  having  realized  further  funds  be- 
longing to  said  Martha,  made  other  investments  for  her 
and  her  children,  but  the  commissioner,  in  taking  the 
deed,  did  not  follow  the  directions  of  the  court ;  that  at 
the  time  of  making  the  deeds  from  Andrew  Wallace,  and 
firom  Bobson  &  Yoorhees,  to  Martha  W.  Bea,  Richard 
G.  Kea  was  the  only  child  then  born  unto  said  Martha 
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W.  Rea ;  that  afterwards  said  Martha  and  her  husband 
filed  their  further  petition  in  the  Marion  Circuit  Court, 
asking  permission  to  sell  all  of  said  real  estate,  or  rather 
to  exchange  it  With  Winston  P.  Noble,  for  a  farm  of  six 
hundred  acres  in  Vermillion  county,  Illinois;  that  an 
order  was  obtained  for  said  exchange,  and  on  the  16th 
of  May,  1862,  said  Martha  W.  Rea  and  husband  conveyed 
all  of  said  real  estate  to  e^bid  Noble,  and  said  Noble  con- 
veyed said  six  hundred  acres  in  Illinois  to  said  Martha 
W.  Rea ;  and  said  court  confirmed  said  transfer,  made  by 
said  Martha  and  husband  to  Noble ;  that  the  land  so  con- 
veyed to  Noble  is  the  same  property,  the  title  to  which  is 
sought  to  be  quieted. 

Said  Noble,  on  the  8th  of  September,  1865,  for  a  valua- 
ble consideration,  conveyed  and  warranted  a  part  of  said 
real  estate  to  plaintiff;  and  on  the  4th  of  May,  1868,  said 
Noble,  for  a  valuable  consideration,  conveyed  the  balance 
of  said  real  estate  to  said  plaintiff,  and  he  has  been  in 
possession  ever  since. 

When  the  court  ordered  said  Martha's  interest  in  her 
father's  estate  to  be  invested  in  her  name  for  herself  and 
children,  she  was  a  married  woman,  and  no  such  condition 
had  been  imposed  by  her  father's  will ;  and  said  Martha 
had  no  other  means  except  what  she  got  from  her  father's 
estate ;  and  every  exchange  that  was  made  was  made  by 
the  permission  and  order  of  the  court ;  that  at  the  time 
of  the  exchange  with  Noble  said  Mary  B.  West  had  died^ 
and  said  Martha  was  entitled  to  the  absolute  control  of 
her  estate. 

It  is  further  stated  that  the  defendants,  Richard  G.  Rea, 
Margaret  Augusta  Rea,  Caroline  Virginia  Rea,  Fanny 
Rea,  Mabel  Rea,  Frederick  Landers  Rea  and  Victor  Rea, 
are  the  children  of  said  Martha  W.  Rea,  and  that  she  was 
the  daughter  of  said  Nathaniel  West,  deceased;  that 
neither  of  them  paid  any  consideration  whatever  for  any 
part  of  said  real  estate,  and  that  they  and  said  Sampson 
Rea  and  Martha  W.  Rea  are  now  claiming  an  interest  in, 


MAY  TERM,  1877. 


King  V,  Bea  et  al. 


and  right  to,  said  real  estate,  under  said  deeds  from  Wal- 
lace and  Robson  &  Voorhees,  but  in  no  other  way  or 
manner,  but  they  or  either  of  them  have  no  interest 
whatever. 

All  the  interest  said  Martha  received  from  her  father's 
estate  was  vested  in  said  real  estate. 

The  prayer  is,  that  plaintiff's  title  be  quieted,  that  de- 
fendants be  enjoined  from  claiming  said  real  estate,  and 
all  proper  relief  is  asked. 

The  last  will  and  testament  of  Nathaniel  West,  the 
decree  in  the  suit  of  Mary  B.  West  against  Henry  W. 
Ellsworth  and  others,  the  deed  from  Andrew  Wallace 
to  Martha  W.  Rea,  the  deed  from  Robson  &  Voorhees 
to  Martha  W.  Rea,  the  record  of  the  several  petitions  to 
the  Marion  Circuit  Court,  making  the  several  exchanges 
set  out  in  the  complaint,  the  deed  of  Noble  and  wife  to 
Martha  W.  Rea,  the  deed  from  Sampson  Rea  and  Martha 
W.  Rea  to  Mary  E.  Noble,  the  two  deeds  from  Mary  E. 
Noble  and  her  husband  to  the  appellant,  and  some  other 
papers  which  need  not  be  stated  were  made  exhibits,  and 
thus  became  a  part  of  the  complaint. 

The  appellees  were  all  served  with  process,  and  all, 
except  Sampson  Rea  and  Martha  W.  Rea,  were  infants, 
for  whom  guardians  ad  litem  were  appointed.  Several  of 
these  filed  separate  demurrers  to  the  complaint,  which 
were  overruled  and  exceptions  reserved  ;  but  no  question 
arising  on  these  exceptions  has  been  noticed  in  the  briefs, 
by  either  of  the  parties.  Sampson  Rea  and  Martha  W. 
Rea  were  defaulted. 

Margaret  Augusta  Rea  answered  in  two  paragraphs. 
The  first  is  the  general  denial.  The  second  states,  that  on 
the  21st  day  of  July,  1855,  Wallace  conveyed  to  Martha 
W.  R«a,  the  mother  of  said  Augusta,  for  and  during  the 
term  of  her  natural  life,  lot  one,  and  said  three  and 
three-quarters  acres  (describing  it),  and  in  remainder  to 
the  issue  of  the  body  of  said  Martha  W.  Rea,  and  their 
heirs  and  assigns  forever ;  that  she  and  the  other  children 
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of  said  Martha,  by  virtue  of  said  deed,  took  the  remainder 
in  said  real  estate,  subject  to  the  life-estate  of  said  Martha. 

The  said  paragraph  further  states,  that  on  the  29th  of 
December,  1858,  Robson  &  Voorhees  conveyed  the  land 
described  in  their  deed  set  out  in  the  complaint,  to  Martha 
W.  Bea  and  her  children ;  that  the  said  Margaret  Augusta 
and  Richard  G.  were  the  only  then  begotten  children  of 
said  Martha  W.  Rea,  and  the  title  to  said  real  estate 
vested  in  said  three  persons,  and  they  became  tenants  in 
common  thereof,  and  that  her  title  never  became  divested 
of  her  said  interest  therein.  The  remainder  relates  to  the 
possession  and  rents  and  profits,  which  it  is  not  necessary 
to  set  out. 

Maigaret  Augusta  Rea,  Caroline  Virginia  Rea,  Fanny 
Rea,  Mabel  Rea,  Frederick  Landers  Rea  and  Victor  Rea 
answered  jointly,  in  two  paragraphs : 

1.  General  denial ;  and, 

2.  That  the  deed  of  Andrew  Wallace  to  Martha  W. 
Rea,  for  life,  and  then  in  remainder  to  the  issue  of  her 
body,  vested  the  title  to  the  land  therein  described  in  said 
Martha  for  life,  and  in  remainder  in  these  defendants  and 
Richard  G.  Rea,  as  the  issue  of  the  body  of  said  Martha, 
and  the  said  title  in  remainder  has  never  been  divested  by 
any  act  of  theirs,  or  any  legal  proceedings  to  which  they 
were  parties. 

Richard  G.  Rea  answered  in  three  paragraphs : 

Ist.    The  general  denial ; 

2d.  That  as  to  so  much  of  said  third  paragraph  as 
relates  to  lots  two,  twenty-one,  twenty-six  and  twenty- 
seven,  in  said  Robson  &  Voorhees'  subdivision,  he  says 
that  he  is  the  son  of  Martha  W.  Rea,  and  was  born  on 
the  8th  of  May,  1853,  and  that  on  the  8th  of  April,  1855, 
and  on  the  29th  of  December,  1855,  he  was  the  only  liv- 
ing child  of  the  said  Martha  W.  Rea;  that  on  the  —  day 
of  April,  1855,  Robson  A  Voorhees  were  the  owners  in 
fee-simple  of  the  said  real  estate,  and  then  conveyed  the 
same  to  Martha  W.  Rea  and  her  children,  and  their  heirs 
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and  assigns  forever ;  that  said  deed  was  acknowledged  on 
the  29th  of  Decemher,  1855 ;  that  he  was  then  the  only 
living  child  of  said  Martha,  and  one-half  of  said  real 
estate  vested  in  him,  and  he  is  now  the  owner  in  fee-sim- 
ple, in  his  own  right,  and  he  claims  to  hold  it  under  said 
deed;  and, 

3d«  Sets  out  that  so  far  as  concerns  the  land  covered  hy 
the  deed  of  Andrew  Wallace  to  said  Martha,  said  Wallace 
was  the  owner  in  fee-simple,  on  the  21st  of  July,  1855,  and 
that  he  conveyed  to  said  Martha  W.  Rea,  during  her  life, 
and  in  remainder  to  the  issue  of  her  hody,  their  heirs  and 
assigns  forever;  that  he  was  bom  of  the  body  of  said 
Martha,  during  wedlock,  on  the  8th  of  May,  1858 ;  that 
the  only  claim  of  plaintiff  is  derived  through  Martha  and 
her  husband  to  Noble,  and  that  defendant's  interest  has 
never  been  divested ;  that  Martha  W.  Bea  only  took  a 
life-estate,  and  the  issue  of  her  body  took  the  remainder ; 
that  the  plaintiff  denies  his  right  as  a  remainder  man. 

To  each  of  the  above  special  paragraphs  of  answer  a 
separate  demurrer  was  filed,  alleging  the  insufficiency  of 
the  facts  stated,  as  ground.  Each  demurrer  was  overruled, 
and  exceptions  to  the  ruling  reserved.  Replies  in  denial 
were  then  filed  to  each  of  the  special  paragraphs  of  an- 
swer. Upon  these  issues,  on  the  16th  day  of  March,  1874, 
the  case  was  tried  by  the  court, — ^the  intervention  of  a 
•jury  having  been  waived, — ^and  the  court  found  and  de- 
creed as  follows : 

First — That  plaintiff  has  an  estate  during  the  natural 
life  of  Martha  W.  Bea,  and  no  longer,  in  the  real  estate 
covered  by  Wallace's  deed. 

Second. — That  the  said  Richard  G.  Rea  and  his  brothers 
and  sisters  own  said  real  estate,  in  remainder,  subject  to 
plaintiff's  said  life-estate. 

Third.— Th^t  Edward  King,  Richard  G.  Rea  and  Mar- 
garet Augusta  Rea  own  the  real  estate  covered  by  the 
deed  of  Robson  &  Yoorhees,  as  tenants  in  common ;  and 
that  Sampson  Rea,  Martha  W.  Rea,  Caroline  Virginia 
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Rea,  Fanny  Rea,  Mabel  Rea,  Frederick  Landers  Rea  and 
Victor  Rea  have  no  interest  in  the  same,  and  that  Rich- 
ard G.  Rea  and  Margaret  Augusta  Rea  eadi  recover  one 
undivided  third  of  said  real  estate  from  plaintifi*;  and  that 
plaintifi*'s  title  to  one  undivided  third  be  quieted. 

Fourth. — That  plaintiff  has  had  possession  of  said  real 
estate  since  Kovember,  1868,  and  that  he  is  liable  to 
Richard  G.  Rea  and  Margaret  Augusta  Rea  for  their 
share  of  the  rents  and  profits  during  that  time ;  and  that 
the  rents  and  profits,  and  the  improvements  made  by 
plaintifi*,  are  equal  in  value,  and  are  set  off  against  each 
other. 

Fifth. — ^The  court  orders  partition. 

And  thereupon  the  plaintiff  files  a  motion  for  a  new 
trial,  for  the  following  causes : 

^<  1st.    The  finding  is  contrary  to  the  evidence ; 

^^  2d.    The  finding  is  contrary  to  the  law  and  evidence ; 

«8d.  The  finding  that  Martha  W.  Rea's  children," 
(naming  them)  <^have  the  remainder,  subject  to  Martha 
W.  Rea's  life-estate,  in  any  part  of  said  real  estate,  is  con- 
trary to  law  and  evidence ; 

^^  4th.  The  findiug  that  Richard  G.  Rea  and  Margaret 
Augusta  Rea  are  each  entitled  to  one-third  of  said  lots 
two,  twenty-six  and  twenty-seven,  described  in  the  com- 
plaint, is  contrary  to  law  and  evidence ; 

''5th.  The  court  erred  in  finding  and  decreeing  that  said 
Martha's  children  are  entitled  to,  and  own  in  remainder, 
any  part  of  said  real  estate ;  and, 

''  6th.  The  court  erred  in  finding  and  decreeing  that 
Richard  G.  Rea  and  Margaret  Augusta  Rea  were  owners 
in  fee-simple  of  any  part  of  said  lots  two,  twenty-six  and 
twenty-seven,  in  complaint  described:" 

Which  motion  was  overruled,  and  an  exception  saved. 

On  the  12th  of  November,  1874,  plaintiff  filed  a  motion 
for  a  new  trial,  as  a  matter  of  right,  and  a  new  trial 
was  granted. 
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Leave  was  granted  at  same  term  to  file  supplemental 
camplaint^  and  same  was  filed. 

The  supplemental  complaint  sets  out  the  fact,  that  since 
the  former  trial  Richard  G.  Rea  has  departed  this  life,  in- 
testate, never  having  been  married,  and  that  his  father 
and  mother,  Sampson  Rea  and  Martha  W.  Rea,  and  his 
brothers  and  sisters,  Margaret  Augusta  Rea,  Caroline 
Virginia  Mcllvain,  nee  Rea,  Fanny  Rea,  Mabel  Rea,  Fred- 
erick Landers  Rea  and  Victor  Rea,  are  his  only  heirs  at 
law,  and  whatever  interest  he  had  in  the  lands  in  the 
ori^ual  complaint  described  descended  to  them,  as  his 
heirs  at  law ;  that  they  are  now  claiming  said  land,  as  his 
heirs  at  law. 

That  whatever  interest  he  had  descended,  one-half  to 
his  father  and  mother  and  the  other  half  to  his  brothers 
and  sisters ;  that  the  half  that  descended  to  Sampson  Rea 
and  Martha  W.  Rea  passed  to  plaintiff  by  virtue  of  their 
warranty  deed  to  Koble,  and  by  Koble  to  plaintiff,  and 
said  Sampson  Rea  and  Martha  W.  Rea  are  estopped  to 
set  up  any  claim  to  said  real  estate ;  but  plaintiff  says 
Richard  G.  Rea  had  no  interest  in  said  real  estate. 

Process  was  issued  on  the  supplemental  complaint  and 
duly  served. 

On  the  24th  of  November,  1874,  proof  of  notice  of  new 
trial  granted  was  made ;  also  proof  of  service  of  summons. 

Sampson  Rea  entered  his  appearance. 

Thomas  M.  Browne  was  appointed  guardian  ad  litem 
for  the  infant  defendants. 

The  defendants  all  filed  demurrers  to  the  supplemental 
eolnplaint,  which  were  overruted^and  exceptions  reserved. 

M^urtha  W.  Rea  answered  the  supplemental  complaint : 

1.  General  denial ;  and, 

2.  Denying  that  she  is  estopped  by  her  deeds. 
Sampson  Rea  and  Martha  W.  Rea  filed  a  joint  answer, 

in  two  paragraphs,  substantially  the  same  as  Martha^s 
separate  answer,  and  claimed  partition. 
Margaret  Augusta  Rea  answered  in  two  paragraphs: 
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Ist.    The  general  denial ;  and, 

2d.  Claiming  one-third  interest  in  said  real  estate 
covered  by  the  Kobson  &  Yoorhees  deed,  as  one  of  the 
children  in  existence  when  the  deed  from  Robson  &  Yoor- 
hees to  Martha  W.  Rea  and  her  children  was  executed ; 
also  an  interest  in  remainder  in  the  real  estate  covered  by 
the  Wallace  deed ;  also  part  of  said  real  estate,  as  heir  of 
Richard  G.  Rea,  and  asking  for  partition. 

Caroline  Virginia  Mcllvain,  nee  Rea,  Fanny  Rea,  Mabel 
Rea,  Frederick  Landers  Rea,  and  Victor  Rea,  all  infant 
heirs,  answered  the  supplemental  complaint  jointly : 

1st    The  general  denial ;  and, 

2d.  Claiming  a  remainder  in  part  of  the  estate,  under 
the  deed  from  Andrew  Wallace  to  Martha  W.  Rea,  also 
as  heirs  of  Richard  G.  Rea,  and  asking  partition. 

Separate  demurrers  were  filed  to  the  second  paragraph 
of  Martha  W.  Rea's  answer  to  the  supplemental  complaint, 
and  to  the  second  paragraph  of  the  joint  answer  of  Samp- 
son Rea  and  Martha  W.  Rea,  which  were  sustained,  and 
exceptions  reserved.  Separate  demurrers  were  also  filed 
to  the  special  paragraph  of  answer  filed  by  Margaret 
Augusta  Rea,  and  the  joint  answer  of  the  infant  heirs, 
which  were  overruled,  and  exceptions  reserved.  Replies 
were  then  filed  to  each  of  the  second  paragraphs,  to  which 
demurrers  were  overruled,  and  the  case  thus  put  at  issue. 

A  jury  was  waived,  trial  by  the  court,  finding  and 
decree  as  follows : 

IHrst. — That  the  appellant  is  the  owner  in  fee-simple  of 
the  undivided  one-fourteenth  of  certain  lands,  and  the 
owner  of  the  undivided  thirteen-fourteenths  of  the  same 
lands,  as  tenant  for  the  life  of  another,  during  the  natural 
life  of  Martha  W.  Rea,  and  no  longer.  That  Margaret 
Augusta  Rea,  Caroline  Virginia  Mcllvain,  nee  Rea,  Mabel 
Rea,  Fanny  Rea,  Frederick  Landers  Rea,  and  Victor  Rea 
are  owners  of  the  undivided  thirteen-fourteenths  of  the 
same  lands,  in  remainder,  after  the  death  of  Martha  W.  Rea. 

Second. — ^Thatthe  appellant  is  the  owner  in  fee-simple  of 


MAT  TERM,  1877.  11 


King  V,  Bea  el  aU 


one  undivided  half  of  certain  lands,  and  Margaret  Augusta 
B.ea  the  owner  in  fee-simple  of  the  undivided  thirteen- 
thirty-sixths  of  the  same,  and  each  of  the  other  five 
minors  named  the  owner  of  one  thirty-sixth  part  of  the 
6ame  lands,  as  tenants  in  common. 

TTiird. — That  Sampson  Rea  and  Martha  W.  Ilea  are 
estopped  by  their  deed  to  Mary  E.  Noble,  from  setting  up 
any  title  to  said  lands. 

Fourth. — A  decree  for  rents  and  profits  against  the 
appellants. 

jF^Ul — ^A  decree  for  partition. 

Sixth. — Costs. 

Motion  for  new  trial  made.  Causes  assigned.  Motion 
overruled.  Exceptions  taken.  Final  decree.  Appeal  to 
the  general  term,  wherein  all  the  points  raised  upon  the 
pleadings,  and  by  both  motions  for  a  new  trial,  were  as* 
signed  as. error.  Judgment  in  all  things  affirmed,  in  gen* 
eral  term.  Appeal  to  this  court,  and  the  proper  error 
assigned  here. 

1st.  The  appellant  claims,  that  the  deed  from  Andrew 
Wallace,  which  "conveys  and  warrants  to  Martha  W. 
Bea,  during  her  life,  in  remainder  to  the  issue  of  her 
body,  their  heirs  and  assigns  forever,"  invests  In  her 
a  fee-simple  of  the  lands  described  therein ;  and, 

2d.  That  the  deed  from  Robson  &  Voorhees,  which* 
eonveys  the  lands  described  therein  "  to  Martha  W.  Rea 
and  her  children,  and  their  heirs  and  assigns  forever," 
also  invests  in  Martha  a  fee-simple. 

let.  The  appellees  insist,  that  the  deed  from  Andrew 
Wallace  vested  in  Martha  W.  Rea  an  estate  for  life  only, 
with  remainder  to  her  children  and  their  heirs ;  and, 

2d*  That  the  deed  of  Robson  &  Voorhees  conveyed 
the  lands  to  Martha  W.  Rea,  and  a  trust  estate  therein 
to  her  children ;  not  only  to  her  children  then  in  being, 
but  idso  to  her  children  subsequently  born. 

Both  parties  claim  support  from  the  decrees  of  the  Mar- 
ion Circuit  Court  for  their  respective  titles,  and  their  sev- 
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eral  records,  in  the  construction  of  the  Wallace  deed,  and  the 
Bobson  AYoorhees  deed,  to  Martha  W.  Rea,  which  proceed* 
ing8,thej  think,  must  aftect  the  construction  of  these  two 
deeds.  It  is  said  that  certain  trusts  were  created  in  favor  of 
the  children  of  Martha  W.  Bea,  and  certain  restrictions  im- 
posed upon  the  parties  in  their  powers  to  convey  the  lands 
in  controversy,  by  the  decrees  of  the  court ;  but,  as  far  as 
it  is  shown  by  the  evidence  in  this  case,  the  proceedings 
remained  in  fieri j  and  were  pending  until  after  the  deed 
from  Wallace,  and  the  deed  from  Bobson  k  Yoorhees, 
to  Martha  W.  Rea,  and  the  deed  from  Martha  and  her 
husband  to  Mary  E.  Noble,  were  authorized  and  approved 
by  the  judgment  of  the  court.  Before  the  making  of 
these  deeds  there  had  been  no  final  judgment  rendered 
by  the  court,  and  no  right  had  become  vested ;  and  what- 
ever trust  had  been  created,  or  power  restricted,  before 
any  right  had  become  vested,  would  be  subject  to  change 
or  modification  by  the  court  at  any  time  before  the  final 
decree  was  r^dered.  TSov  was  there  any  trust  or  restrio* 
tion  laid  upon  the  land  by  the  will  of  Nathaniel  West.  It 
was  in  the  power  of  the  devisees,  under  the  authority  of 
the  court,  to  dispose  of  it  as  they  chose;  and  that  the 
deeds  of  Mary  E.  Noble  and  her  husband  conveyed  to  the 
appellant  all  the  estate  that  Mary  derived  from  the  deed 
of  Martha  W.  Bea  and  her  husband  is  not  in  dispute.  In 
this  view,  we  can  not  see  how  the  decrees  of  the  Marion 
Circuit  Court  can  affect  the  construction  of  the  deeds 
to  Martha  W.  Bea.  They  were  authorized  and  ap- 
proved by  the  court,  made  by  competent  parties  and  have 
received  no  judicial  interpretation.  We  think,  therefore, 
that  the  decision  of  this  case  depends  upon  the  construc- 
tion of  these  two  deeds. 

By  the  common  law,  the  estate  conveyed  to  Martha  W. 
Bea,  by  the  deed  of  Andrew  Wallace,  was  a  conditional 
fee,  and  when  the  condition  happened,  it  became  a  fee- 
simple,  and  then  the  vendee  could  alienate.  The  fee  sim- 
ple vested  in  the  beginning  of  the  estate,  and  the  power 
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to  alienate  upon  the  happening  of  the  condition.  2 
Bl.  Com.  110 ;   WiUion  v.  Berkley,  1  Plow.  228. 

By  the  statute  of  Westminster  Second,  {De  Bonis  CandU 
Honalibus)  or  rather  by  the  construction  which  the  courts 
gave  to  that  statute,  an  estate  in  fee-tail  was  created  in 
the  vendee,  out  of  the  conditional  fee,  with  a  reversion, 
on  failure  of  issue,  to  the  vendor.  But  by  the  statute  of 
Indiana  (1  R.  8.  1876,  p.  868,  sec.  86,)  «  Estates  tail  are 
abolished ;  and  any  estate  which,  according  to  the  common 
law,  would  be  adjudged  a  fee^tail,  shall  hereafter  be  ad- 
judged a  fee-simple ;  and  if  no  valid  remainder  shall  be 
limited  thereon,  shall  be  a  fee-simple  absolute." 

There  never  was  such  an  estate,  ^^  according  to  the  com- 
mon law,"  as  a  fee-tail ;  but  the  legislature  doubtless  meant 
the  fee-tail  created  out  of  a  conditional  fee  by  the  statute 
of  Westminster  Second.    Coke  says : 

**  Tenant  in  fee  taile  is  by  force  of  the  statute  of  W.  2. 
eap.  1,  for  before  the  said  statute,  all  inheritances  were 
fee  simple ;  for  all  the  gifts  which  be  specified  in  that 
itatnte  were  fee  simple  conditional  at  the  common  law, 
as  appeareth  by  the  rehearsall  of  the  same  statute.  And 
now  by  this  statute,  tenant  in  taile  is  in  two  manners, 
tiiiat  is  to  say,  tenant  in  taile  generall,  and  tenant  in  taile 
gpeciall."    Co.  Lit.  18  b.,  19  a;  2  Bl.  Com.  112. 

Estates  tail  being  abolished,  a  conditional  fee,  ^^if  no 
valid  remainder  shall  be  limited  thereon,"  becomes  a  fee- 
rimple*  We  are  thus  conducted  to  the  question,  is  the  re- 
mainder limited  in  the  deed  from  Andrew  Wallace  to 
Martha  W.  Rea  valid  ?  We  think  it  falls  within  the  rule 
in  Shelley's  case,  which,  in  this  State,  is  settled  as  a  law 
of  property.  The  deed  conveys  and  warrants  to  Martha 
W.  Rea,  during  her  life ;  the  inheritance,  which,  by  statute, 
(1  R.  8. 1876,  p.  864,  sees.  12, 14,)  is  conveyed  by  the  words, 
**  conveys  and  warrants,"  is  limited  to  the  issue  of  her 
body, — ^the  inheritance  and  the  remainder  in  the  deed 
being  one  and  the  same  estate.  In  such  cases,  the  rule  in 
Volley's  case  applies,  and  the  first  vendee  takes  the  en- 
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tire  estate.  In  our  opinion,  Martha  W.  Bea,  by  the  deed 
of  Andrew  Wallace,  took  a  fee-simple  in  the  lands  con* 
veyed*  In  this  deed  the  words,  ^^  issue  of  her  body/' 
must  be  held  as  words  of  limitation,  and  not  as  words  of 
purchase.  It  was  held,  in  Gonzales  v.  BarioUy  45  Ind.  295, 
Downey,  J.,  delivering  the  opinion  of  the  court,  that  the 
words,  ^*  lawful  issue,"  were  words  of  limitation,  and 
not  words  of  purchase. 

This  case  must  be  followed.  It  is  too  firmly  sustained 
by  the  previous  decisions  of  this  court,  to  be  departed  from 
as  a  rule  of  property.  Small  v.  Howlandj  14  Ind.  592 ; 
Hull  V.  BeaUy  23  Ind.  25 ;  Siceloff  v.  BedmarCs  AdmWj  26 
Ind.  251;  Tipton  v.  La  Rose^  27  Ind.  484;  Andrews  v. 
Spurlin,  85  Ind.  262. 

The  cases  of  Sorden  v,  Gatewood,  1  Ind.  107,  and  Doe  v. 
Jackmany  5  Ind.  288,  cited  by  appellees,  arose  before  the 
adoption  of  our  statutory  conveyance,  when  it  was  neces- 
sary to  use  words  of  limitation  in  the  deed  to  convey  the 
inheritance,  and  therefore  are  not  authority  now. 

In  contesting  the  application  of  the  rule  in  Shelley's 
case,  to  the  deed  from  Andrew  Wallace  to  Mutha  W* 
Bea,  the  appellees  cite  numerous  cases,  besides  the  last 
two,  supra,  but  we  believe  the  most  of  them  arise  either 
on  the  construction  of  wills,  or  deeds  of  trust.  We  can 
not  safely  apply,  without  much  care,  the  rule  of  construc- 
tion applicable  to  wills  to  the  construction  of  deeds  of 
conveyance.  In  construing  wills  the  intention  of  the 
testator  is  the  sole  guide,  and  words  must  be  held  to  mean 
what  he  intended  they  should  mean,  if  it  can  be  done 
without  a  clear  perversion  of  their  known  and  plain  im- 
port. The  intention  of  the  devisee  is  not  to  be  consid- 
ered ;  he  has  no  right  to  make  terms  with  the  devisor. 
Besides,  a  will  can  be  made,  altered  by  codicil  or  revoked, 
at  the  pleasure  of  the  devisor.  Not  so  with  a  deed  of 
conveyance.  To  it  there  must  be  two  parties,  each  hav- 
ing a  right  in  settling  its  terms,  and  in  its  construction  the 
intention  of  both  parties  must  be  considered.     It  can  not 
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be  altered  or  abrogated  by  either  party,  but  only  by  the 
act  of  both.  This  difference  between  the  rules  of  con- 
straction,  which  govern  these  two  classes  of  instraments,  is 
plainly  founded  in  reason  and  justice.  And  in  the  con- 
struction of  deeds  of  trust,  the  express  trusts  will  always 
govern  the  words  in  the  habendum.  Not  so  in  a  deed  of  con- 
veyance, merely,  between  the  vendor  and  vendee.  In  such 
cases,  the  distinction  between  words  of  limitations  and 
words  of  purchase  must  be  preserved,  and  the  rights  of 
the  parties  maintained  accordingly.  For  these  reasons,  we 
think  that  many  of  the  cases  cited  by  the  appellees  are 
not  good  authority,  as.  applicable  to  the  case  we  are  con- 
sidering. 

The' deed  from  Bobson  &  Yoorhees  conveys  the  es- 
tate ^'  to  Martha  W.  Bea  and  her  children  and  their  heirs 
and  assigns  forever."  It  will  be  observed,  upon  its  face, 
that  it  neither  limits  an  estate  for  life,  nor  in  remainder, 
nor  expresses  a  trust.  It  is  therefore  nothing  more  than 
a  deed  of  conveyance  of  lands,  between  the  vendors  and 
the  vendees,  or  such  of  them  as  can  take.  The  evidence 
shows  us  that  Richard  Gatling  Rea  was  a  child,  about  two 
years  old,  at  the  time  the  deed  was  executed.  The  date 
of  the  deed  is  in  April,  1855,  and  the  date  of  the  acknowl- 
edgment in  December,  1855.  Margaret  Augusta  Rea 
was  bom  in  August,  1855 ;  she  was  in  ventre  sa  mere  when 
the  deed  was  made,  but  was  a  person  in  being,  and  there- 
tore  could  take.  The  remaining  children  of  Martha  W. 
Rea  were  begotten  and  bom  after  the  execution  of  the 
deed.  The  conveyance,  as  remarked,  neither  limiting  an 
estate  for  life,  nor  in  remainder,  nor  an  express  trust,  a  ven- 
dee not  in  being  can  not  take.  In  a  trust  deed,  when 
there  is  a  trustee  to  preserve  the  title,  unborn  children 
may  be  provided  for.  And  so  in  contingent  remainders, 
where  they  vest  before,  or  at  the  time,  the  particular  es- 
tate ends ;  but  a  mere  vendee  not  in  being  can  not  take. 
A  person  who  does  not  exist,  and  may  never  exist,  can  not 
take  a  title  to  lands ;  indeed,  the  proposition  is  a  solecism. 
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We  are  of  opinion^  therefore,  that  the  deed  of  Robson 
k  YoorheeB  conveyed  an  estate  in  fee-simple,  in  the  land 
described,  to  Martha  W.  Sea,  Richard  Gatling  Rea  and 
Margaret  Augusta  Rea,  as  tenants  in  common,  and  that 
the  children  of  Martha,  subsequently  begotten  and  bom^ 
took  nothing  thereby. 

Coke  lays  down  this  rule :  ^  B.  having  divers  sonnes 
and  daughters,  A.  giveth  lands  to  B.  e^  liberis  suiSj  et  a  lour 
keireSf  the  father  and  and  all  his  children  do  take  a  fee-sim- 
ple joy  ntly  by  force  of  these  words  (their  heirs) ;  but  if  he 
had  no  childe  at  the  time  of  the  feoffinent,  the  childe  bom 
afterwards  shall  not  take/'    Co.  Lit.  9  a. 

Stephens  Case^  in  C.  B.  80  Eiiz. :  '<In  an  ejectment,  the 
case  was,  Sir  William  Beale  made  a  lease  by  indenture 
to  William  Pile  and  Philip  his  wife,  et  primogenito  prdi 
habendum  to  them  and  the  longer  liver  of  them  succes* 
sively,  during  their  lives,  and  then  the  husband  and  wife 
had  issue,  a  daughter.  And  it  was  holden  by  three  of 
the  justices,  that  the  daughter  had  no  estate,  for  that  she 
was  not  in  esse^  at  the  time  of  the  grant.''     Owen,  152. 

Stevens  v.  Lawtcn  :  ^^  Ejeetume  FirvMB.  Upon  special  ver- 
dict the  case  was,  Sampson  Bell  let  land  to  W.,  his  8on» 
and  P.,  his  wife,  et  earum  primogenitm  prcli  successive ;  they 
had  then  no  issue,  but  afterwards  they  had  issue :  the  ques- 
tion was.  If  after  the  death  of  W.  and  P.  the  issue  shall 
take  by  way  of  remainder  or  otherwise  ? — and  ths  coubt 
held,  he  shall  take  nothing,  for  he  was  not  in  esse  at  the  time 
of  the  grant,  and  by  the  grant  he  is  to  take  jointly : 
and  so  it  was  acyudged."    1  Cro.  Eliz.  121. 

Frederick  v.  Frederick.  "  Partition.  The  case  was  upon 
special  verdict.  ^A.  levies  a  fine  to  J.  S.  which  by  inden- 
ture is  declared  to  be  to  the  use  of  B.,  for  life,  and  after  to 
the  use  of  the  children  of  C.  procreatis:  C,  at  the  time 
of  the  limitation,  had  two  sons,  and  before  the  death  of 
B.  had  issue,  two  daughters.'  The  question  was.  If  the 
daughters  should  take  ?    After  argument  at  the  bar,  it 
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was  resolved  by  thb  court,  (except  Owbn)  that  the  daugh- 
tera  shoald  not  take."    1  Cro,  Eliz.  334. 

And  in  WilcPs  Caae^  which  arose  upon  a  devise,  the  be* 
queathing  words  of  which  were, "  To  *  Rowland  Wild  and 
his  wife,  and  after  their  decease  to  their  children,' "  it  was 
^  resolved  for  good  law,  that  if  A.  devises  his  lands  to  B. 
and  to  his  children  or  issues,  and  he  hath  not  any  issue 
at  the  time  of  the  devise,  that  the  same  is  an  estate-tail ; 
for  the  intent  of  the  devisor  is  manifest  and  certain  that 
his  children  or  issues  should  take,  and  as  immediate 
devisees  they  can  not  take,  because  they  are  not  in  rerum 
naturd,  and  by  way  of  remainder  they  can  not  take,  for 
that  was  not  his  intent,  for  the  gift  was  immediate,"  etc. 
6  Co.  17. 

These  authorities,  we  think,  fully  support  our  views 
upon  this  question,  and  we  have  no  knowledge  of  any 
modern  cases  which  conflict  with  their  rulings. 

The  question  raised  by  the  assignment  of  cross-errors, 
yet  remaining  to  be  decided,  is :  Are  Sampson  Bea  and 
Martlia  W.  Rea  estopped,  by  their  deed  to  Mary  £.  Noble, 
firom  setting  up  title,  in  the  lands  they  conveyed,  to  the 
share  i^hich  they  subsequently  inherited  from  Richard  G. 
Bea? 

That  Sampson  Rea,  who  was  not  under  any  disability, 
and  is  bound  by  his  covenant  of  warranty,  is  so  estopped, 
we  believe  is  not  disputed  y  but  whether  Martha  W.  Rea, 
being  under  the  disability  of  coverture,  and  not  bound  by 
her  covenants  of  warranty,  is  so  estopped,  presents  a  more 
difficult  question.  The  deed  of  Sampson  Rea  and  Martha 
W.  Kea,  under  section  6, 1  R.  S.  1876,  p.  868,  undoubtedly 
passed  all  the  title  Martha.had  in  the  lands  at  the  time  of 
the  conveyance  to  Mary  E.  Noble,  and  as  to  that,  although 
she  IB  not  bound  by  her  covenants  of  warranty,  we  think 
she  is  estopped  by  her  deed.  The  statute  which  enables 
her  thus  to  convey,  during  coverture,  the  lands  held  in 
her  own  right,  imposes  upon  her,  as  a  corollary,  all  the 
Vol.  LVL— 2 
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obligations  of  the  conveyance,  save  those  which  the  stat- 
ute itself  excepts — ^for  it  would  be  an  absurdity  to  say 
that  she  had  passed  her  lands  if  she  could  take  them  back 
again ;  and  the  estoppel  does  not  depend  upon  the  obli- 
gation of  l^e  covenant  of  warranty,  although  the  books 
sometimes  loosely  say  so ;  it  depends  on  good  faith,  right 
conscience,  fair  dealing  and  sound  justice.  When  a  per- 
son, competent  to  act,  has  solemnly  made  a  deed,  he 
shall  not  be  allowed  to  gainsay  it  to  the  injury  of  those 
whom  he  has  misled  thereby.  Fowler  v.  Shearer,  7 
Mass.  14 ;  Massie  v.  Sebastiariy  4  Bibb,  488 ;  Wadleigh  v. 
Glines,  6  N.  H.  17 ;  Grout  v.  Tovmsend,  2  Hill,  ST.  Y.  554 ; 
Fletcher  v.  Coleman,  2  Head,  884 ;  Oraham  v.  Meek,  1  Or. 
825 ;  VanBenssdaer  v.  Kearney,  11  How.  U.  8.  297. 

In  the  case  of  Nicholson  v.  Caress,  45  Ind.  479,  it  would 
seem,  by  a  head-note,  that  a  married  woman  is  not  es- 
topped by  her  deed,  in  which  there  are  no  covenants 
which  can  bind  her ;  but  upon  examining  the  case  it  will 
be  found  that  the  deed  under  consideration  was  merely  a 
quitclaim ;  the  court  remarking,  Buskirk,  J.,  "  K  such 
is  the  case  the  deed  would  not  operate  to  pass  an  after-ac- 
quired title.'*  This  language  strongly  implies  that  if  the 
deed  purported  to  convey  the  entire  estate  in  the  land  it 
would  operate  to  pass  an  after-acquired  title.  And  this 
case  is  fully  supported  by  Shumaker  v.  Johnson,  85  Ind. 
88,  wherein  this  court,  Wordbn,  J.,  delivering  the  opin- 
ion, strongly  intimates  that  a  married  woman  will  be  es- 
topped by  her  deed,  even  against  an  after-acquired  title. 
See,  also,  Scranton  v.  Stewart,  52  Ind.  68.  In  HilPs  Lessee 
y.  West,  8  Ohio,  222,  it  is  distinctly  held,  that  a  married 
woman,  when  she  joins  her  husband  in  a  conveyance  with 
covenants  of  warranty,  though  she  is  not  bound  by  such 
covenants,  yet  she  is  estopped  from  setting  up  a  subse- 
quently acquired  title  in  the  same  lands.  The  only  case 
we  can  find  in  opposition  to  this  rule,  is  Jackson  v.  Van- 
derheyden,  17  Johns.  167 ;  and  the  reason  given  there  is, 
that  the  feme  covert  was  not  bound  by  the  covenants  in 
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the  deed ;  but,  as  we  have  seen,  this  is  not  the  only  groand 
of  estoppel. 

By  the  statute  of  Gloucester,  6  Edw.  I,  c  7,  a  dowager 
could  not  alien  the  land  assigned  to  her  as  dower,  with- 
out forfeiture ;  but  at  common  law  a  wife  could  be  barred 
of  her  dower  by  levying  a  fine,  or  suffering  a  recovery  of 
the  lands,  during  coverture.  By  the  statute  27  Hen.  VIII., 
€;.  10,  she  was  barred  by  accepting  a  jointure  instead 
of  dower.  It  was  never  doubted,  we  believe,  but  that, 
if  the  wife  levied  a  fine,  or  suffered  a  recovery,  or  ac- 
cepted a  jointure,  she  was  estopped  from  claiming  dower. 
2  BL  Com.  136. 

In  this  State,  before  dower  was  abolished,  a  wife  could, 
by  statute,  bar  herself  of  dower  by  joining  with  her  hus- 
band in  a  conveyance  or  mortgage  of  the  lands,  and  thus 
became  estopped  by  her  deed.  It  seems  to  us  that  the 
present  statute,  enabling  a  wife  to  pass  the  lands  which 
she  holds  in  her  own  right,  by  joinipg  with  her  husband 
in  the  conveyance,  is  not  les9  authoritative  than  the  for- 
mer statute,  which  enabled  her  to  bar  her  dower  in  the 
same  way.  There  is  no  difference  between  the  cases,  ex- 
cept that  in  one  an  immediate  estate  passes,  while  in  the 
other  the  estate  is  inchoate,  and  to  be  enjoyed  in  the 
future. 

And  we  think  it  may  be  held,  as  settled  law  in  this 
State,  that  a  married  woman  may  be  estopped  by  matter 
in  pais,  from  setting  up  title  to  lands.  Scranton  v.  Stew- 
arty  52  Ind.  68,  and  authorities  there  cited.  If  so,  we  do 
not  clearly  perceive  why  she  should  not  be  estopped  by 
her  deed. 

Upon  principle,  by  reason  and  authority,  we  are  thus 
guided  to  the  conclusion,  that,  when  a  married  woman 
joins  with  her  husband  in  a  conveyance  of  lands  held  in 
her  own  right,  which  purports  to  convey  the  entire  estate 
therein,  she  is  estopped  from  afterwards  setting  up  any 
title  to  the  lands  so  conveyed,  whether  it  existed  at  the 
time  of  making  the  conveyance,  or  was  subsequently  ac- 
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quired.  Upon  this  point  the  court  below  committed  no 
error,  and  the  appellees,  upon  their  cross-error,  have  shown 
us  no  error  of  which  they  can  complain.  And  it  seemsy 
by  the  decree,  that  the  court  gave  the  proper  construction 
to  the  deed  made  by  Robson  &  Yoorhees  '^to  Martha 
W.  Rea,  and  her  children,  and  their  heirs  and  assigns  for- 
ever;" but,  in  holding  that  the  deed  from  Andrew  Wal- 
lace, conveying  the  land  "  to  Martha  W.  R«a,  during  her 
life,  in  remainder  to  the  issue  of  her  body,  their  heirs  and 
assigns  forever,"  conveyed  only  an  estate  for  life  to  Mar- 
tha, we  think  the  court  erred ;  and  for  this  error  the 
judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

Petition  for  a  rehearing  oyerroled. 


Patterson  bt  al«  v.  The  Ikdianapolis  anb  Brownsbubgh 

Plank  Road  Co. 

TuyiFUCJL — Pleading. — Actum  for  TcU, — ^In  an  action  by  a  tampike  com- 
pany, to  collect  toll  for  trayelling  upon  iti  road,  a  complaint  in  the  nature 
of  a  common  connt,  with  the  additional  averment  that  the  plaintiff  has 
complied  with  aU  the  statates  of  this  State,  reqaisite  to  enable  it  to  col- 
lect toll,  ifl  sufficient  on  demurrer. 

Saiob. — Indrudion  to  Jury. — Where,  on  the  trial  of  such  action ,  the  ques- 
tion for  the  jury  trying  it  is,  to  determine  whether  or  not  such  road  has 
been  constructed  according  to  the  requirements  of  law,  it  is  proper  for 
the  court  to  so  modify  an  instruction  to  such  jury,  asked  by  the  defendant^ 
specifying  such  requirements,  as  to  inform  them  that  it  is  proper  for 
them  to  consider  evidence  given,  that,  prior  to  the  time  of  the  travel  in 
oontroTersy,  the  travelling  public  and  the  defendant,  without  complaint 
or  protest,  had  travelled  upon  such  road,  and  paid  toll  therefor. 

Same. — Failure  €f  Compamjf  to  'JSqiKur.— -VHiere  on  such  trial  the  question  for 
the  jury  to  determine  is,  whether  or  not  such  road  has  been  allowed  to 
become  and  remain  out  of  repair,  in  that  a  bridge  has  become  unsafe 
and  dangerous,  it  is  proper  for  the  court  to  Instruct  the  jury,  that  i^ 
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in  point  of  fact,  such  bridge  is  safe  and  the  delect  complained  of  doei 
not  add  to  the  labor  of  transportation  across  it,  the  plaintiff  should  re- 
oover. 

Practice. — New  JHaL — Atgi^meiU  q^  Error. — Superior  Cburt — ^The  admi»* 
sion  or  exclusion  of  evidence  offered  on  the  trial  of  a  cause  in  the  Sa- 
perior  Gourt^  at  special  term,  is  ground  for  a  motion,  there,  for  a  new 
trial,  but  is  not  a  proper  assignment  of  error  on  appeal  to  general  term. 

Sake^ — kubrueUm  to  Jury.— The  refusal  of  the  Superior  Court,  at  special 
term,  to  give  to  the  jury  trying  a  cause  instructions  asked,  is  ground  for 
a  motion,  there,  for  a  new  trial,  but  is  not  a  proper  assignment  of  error 
on  appeal  to  general  term. 

Samel — Reeord, — Supreme  Cowrt, — A  writing  not  signed  by  the  judge,  and 
Dot  requested  by  either  party,  purporting  to  be  the  instructions  of  the 
court,  of  its  own  motion,  to  the  jury  trying  a  cause,  can  not  be  made 
part  of  the  record  of  such  cause  on  appeal  to  the  Supreme  Court,  by 
merely  copying  the  same  into  such  record. 

Same. — ModifcaJUon  of  Insbrwiion, — How  Made  Part  of  Record, — ^To  make  a 
modification  of  an  instruction,  given  to  the  jury  trying  a  cause,  part  of 
the  record  on  appeal  to  the  Supreme  Court,  the  party  excepting  to  its 
giving  should  write  and  sign,  at  the  close  thereof,  the  words  "  Modifica- 
tion given  and  excepted  to." 

From  the  Marion  Superior  Court. 

B.  K.  Elliott  and  A.  C.  AyreSy  for  appellants. 
J2.  P.  Parker  and  J.  B.  Mam^  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appellants, 
as  defendants,  in  the  court  below.  In  its  complaint,  the 
appellee  alleged,  in  substance,  that  the  appellee  had  com- 
plied with  all  the  statutes  and  provisions  requisite  to 
enable  the  appellee  to  collect  toll;  that  the  appellants 
were  indebted  to  the  appellee  in  the  sum  of  six  hundred 
and  fifty-five  dollars  and  fifty  cents,  for  toll  for  travel 
upon  the  appellee's  road,  as  would  more  fully  appear  from 
a  bill  of  particulars  filed  with  and  made  part  of  said  com- 
plaint; and  that  the  said  sum  remained  due  and  wholly 
unpaid;  and  judgment  was  demanded  by  appellee  for 
seven  hundred  dollars  and  other  proper  relief. 

The  bill  of  particulars  charged  an  indebtedness  by  the 
appellants  to  the  appellee,  as  follows : 

^  To  toll  for  hauling  six  thousand  four  hundred  and 
aixty-nine  loads,  at  ten  cents  per  load,  between  August 


22  SUPREME  COURT  OF  INDIANA- 

Fattervon  eC  al,  v.  Tlie  Indianapolis  and  Brownsbnrgh  Flank  Boad  Go. 


9th  and  November  ISth,  1873;  and  to  toll  for  hauling 
fifty-eight  four-horse  loads,  at  fifteen  cents,  hauled  be- 
tween the  same  dates.'' 

To  this  complaint  the  appellants  demurred,  for  want  of 
sufficient  facts  therein  to  constitute  a  cause  of  action; 
which  demurrer  was  overruled  by  the  court  below,  at 
special  term,  and  to  this  decision  the  appellants  excepted. 

And  the  appellants  then  answered,  in  three  paragraphs, 
as  follows : 

First.    A  general  denial ; 

Second.    Payment  in  full,  before  suit  was  brought ;  and. 

Third.  That  at  the  time  the  travelling  and  hauling  com- 
plained of  were  done  on  appellee's  road,  said  road  was 
out  of  repair,  and  had  been  for  a  long  time  prior  thereto; 
that  said  road  was  then  and  there  so  badly  out  of  repair, 
as  to  be  inconvenient  for  public  travel,  and  had  been 
suffered  and  permitted  by  appellee,  to  be  and  remain  so 
out  of  repair,  for  a  long  time  prior  thereto,  and  continu- 
ously up  to  said  time  when  said  travelling  was  done,  to 
wit,  for  more  than  six  months,  and  that  said  road  was  not 
then  and  there  in  such  a  condition  of  repair  as  to  entitle 
appellee  to  collect  toll  thereon.  Wherefore  the  appel- 
lants demanded  judgment. 

The  appellee  replied  to  the  second  and  third  paragraphs 
of  the  appellants'  answer,  by  a  general  denial. 

And  the  issues  thus  joined  were  tried  by  a  jury,  in  the 
court  below,  at  special  term,  and  a  verdict  was  returned 
for  the  appellee,  assessing  its  damages  at  six  hundred  and 
thirty-five  dollars.  The  appellants,  on  written  causes, 
moved  the  court  below,  at  special  term,  for  a  new  trial ; 
which  motion  was  overruled,  and  the  appellants  excepted. 
And  a  judgment  was  rendered  upon  the  verdict  by  the 
court  below,  at  special  term ;  which  judgment  was  after- 
wards, on  appeal,  duly  affirmed  by  the  judgment  of  the 
court  below,  in  general  term,  from  which  latter  judgment 
this  appeal  is  now  here  prosecuted. 

In  this  court  the  appellants  have  assigned,  as  alleged 
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error,  the  decision  of  the  court  below,  in  general  term, 
affirming  the  judgment  of  the  court,  at  special  term.  This 
assignment  of  error  brings  before  us  for  consideration  the 
alleged  errors,  assigned  by  the  appellants  in  the  court 
below,  in  general  term,  which  were  as  follows : 

Ist.  The  overruling  of  the  appellants'  demurrer  to  the 
complaint ; 

2d.  The  overruling  of  the  appellants'  demurrer  to  the 
third  paragraph  of  the  appellee's  reply ; 

3d.  Error  of  the  court  in  excluding  evidence  offered  by 
appellants ; 

4th.  Error  of  the  court  in  admitting  evidence  for  the 
appellee,  over  the  appellants'  objections,  etc.; 

5th.  The  overruling  of  appellants'  motion  ibr  a  new 
trial;  and, 

6th.  Error  of  the  court  in  refusing  to  give  instructions 
to  the  jury,  asked  for  by  the  appellants. 

The  questions  presented  by  these  several  alleged  errors 
we  will  consider  and  decide  in  their  order: 

Ist.  The  appellants'  counsel  have  discussed,  at  great 
length,  the  sufficiency  of  the  facts  alleged  in  appellee's 
complaint  to  constitute  a  cause  of  action.  Without  con- 
sidering, seriatiinj  the  many  objections  urged  against  the 
sufficiency  of  the  complaint,  we  may  say,  generally,  that 
in  our  opinion,  in  the  form  of  action  adopted  by  the 
appellee,  the  complaint  contained  every  allegation  neces- 
sary, and  one  perhaps  that  was  unnecessary,  to  constitute 
a  cause  of  action  in  favor  of  the  appellee  and  against  the 
appellants.  If  the  facts  alleged  in  appellee's  complaint 
were  true,  we  can  not  doubt  that  those  facts  were  amply 
sufficient,  if  no  other  facts  existed,  to  entitle  the  appellee 
to  a  judgment  for  the  full  amount  stated  in  its  bill  of 
particulars.  And  if  any  other  facts  existed  which  might 
have  possibly  prevented  a  recovery  in  this  action,  the 
appellants  should  have  alleged  or  proved  such  facts,  as 
matter  of  defence.  The  complaint  in  this  action  was 
evidently  drafted  by  appellee's  attorneys,  in  accordance 
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with  form  No.  10,  which,  the  statute  of  thb  State  declarea, 
shall  be  sufficient  in  all  cases  where  it  is  applicable.  2  R. 
8. 1876,  p.  359.  If  an  indebtedness  actually  exists  to  a 
plank  road  company,  upon  an  account  for  tolls,  we  can 
conceive  of  no  good  reason  why  such  company,  in  an 
action  for  the  recovery  of  such  account,  may  not  avail 
itself  of  said  form  ITo.  10,  as  well  as  any  individual.  In 
the  case  of  Jlie  New  Albanyy  etCy  Flank  Road  Co.  v.  Lewis, 
49  Ind.  161,  which  was  an  action  by  the  appellant,  agsinst 
the  appellee,  upon  an  account  for  tolls,  the  second  para- 
graph of  the  appellant's  complaint  was,  in  its  material 
averments,  almost  identical  with  the  complaint  in  this 
action.  In  the  case  cited,  a  demurrer  to  the  second  para* 
graph  of  appellant's  complaint,  for  the  want  of  sufficient 
facts  therein  to  constitute  a  cause  of  action,  had  been  sus* 
tained  by  the  court  below.  On  appeal,  this  court  held, 
that  the  facts  stated  in  the  second  paragraph  of  appellant's 
complaint  <'  created  an  implied  obligation,  on  the  part  of 
the  appellee,  to  pay  for  the  use  of  the  road  of  the  appel- 
lant." Following  in  the  line  of  this  authority  we  hold, 
in  the  case  at  bar,  that  the  appellants'  objections  to  the 
appellee's  complaint  were  not  well  taken,  and  that,  in 
overruling  their  demurrer  to  said  complaint,  no  error  was 
committed  by  the  court  below. 

2d.  The  second  alleged  error  assigned  by  appellants  in 
the  court  below,  in  general  term,  was  the  overruling  of 
the  appellants'  demurrer  to  the  third  paragraph  of  the 
appellee's  reply.  But  the  record  shows  that  the  court 
below,  in  special  term,  did  not  overrule,  but,  in  fact,  sus- 
tained, the  appellants'  demurrer  to  the  third  paragraph  of 
the  appellee's  reply.  So  that  this  second  alleged  error 
has,  in  truth,  no  existence. 

8d.  The  third  alleged  error  assigned  by  appellants,  in 
the  court  below,  in  general  term,  was,  that  the  court,  at 
special  term,  erred  in  excluding  evidence  offered  by  ap- 
pellants, who  excepted  at  the  time.  The  matter  stated 
in  this  alleged  error,  if  it  had  been  made  sufficiently 
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specific,  would  have  conatituted  a  proper  cause  for  a  new 
trial,  if  it  had  heen  true,  and  had  been  assigned  as  alleged 
error  of  law  occurring  at  the  trial  and  excepted  to  at  the 
time,  in  a  motion  for  a  new  trial  addressed  to  the  court 
below,  in  special  term.  But  no  such  cause  for  a  new  trial 
was  assigned  by  the  appellants  in  their  motion  therefor, 
at  special  term ;  and  it  could  not  be  assigned  properly,  in 
the  first  instance,  as  an  alleged  error,  in  the  court  below, 
in  general  term.  By  this  alleged  error,  therefore,  no 
question  was  properly  presented  for  the  consideration 
either  of  the  court  below,  in  general  term,  or  of  this  court. 

4th.  By  the  fourth  alleged  error,  the  appellants  assigned, 
in  the  first  instance,  in  the  court  below,  in  general  term, 
the  alleged  error  of  the  court,  at  special  term,  in  admit* 
ting  eyidence  for  the  appellee,  over  the  appellants'  objec« 
tions  and  exceptions,  K  any  such  error  was  in  fact 
committed,  it  constituted  a  proper  cause  for  a  new  trial, 
and  should  have  been  assigned  as  such  cause  in  the  first 
instance,  in  appellants'  motion  for  a  new  trial,  addressed 
to  the  court  below,  at  special  term ;  and  not  having  been 
so  assigned  as  a  cause  for  a  new  trial,  the  subsequent  aa* 
ngmaent  thereof  as  alleged  error  in  the  court  below,  in 
general  term,  presented  no  question  for  the  consideration 
either  of  that  court  or  of  this  court. 

5th.  The  fifth  alleged  error,  assigned  by  the  appellants 
in  the  court  below,  in  general  term,  was  the  overruling 
by  that  court,  at  special  term,  of  the  appellants'  motion 
for  a  new  trial. 

The  fourth  cause  for  a  new  trial,  assigned  by  the  appel- 
lants in  their  motion  therefor,  was  alleged  error  of  the 
eoort  below,  at  special  term,  occurring  at  the  trial  and  ex- 
cepted to  at  the  time  by  the  appellants,  in  giving,  of  its 
own  motion,  instructions  numbered  1, 2  and  8,  to  the  jury 
trying  the  cause.  The  clerk  of  the  court  below  has  cop- 
ied into  the  record  a  writing,  purporting  to  be  the  in- 
structions of  the  court  below,  at  special  term,  to  the  jury. 
But  these  instructions  were  not  asked  for,  to  be  in  writings 
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by  either  of  the  parties,  were  not  signed  by  the  judge  be- 
fore whom  the  cause  was  tried,  and  were  not  made  a  part 
of  the  record  in  any  manner  known  to  our  law. 

It  was  also  assigned  oy  appellants,  in  their  motion  for  a 
new  trial,  as  alleged  error  of  law,  etc.,  that  the  court 
below,  at  special  term,  had  erred  in  its  modification  of  in- 
struction Ko.  1,  as  asked  for  by  the  appellants,  to  the  jury 
trying  the  cause*  By  their  instruction  No.  1,  the  appel- 
lants had  asked  the  court  below,  at  special  term,  to  in- 
struct the  jury  as  follows : 

^<lst.  In  this  case,  the  right  of  the  plaintiff  to  recover 
depends,  not  upon  contract,  but,  upon  the  statutes  of  the 
State,  and  there  can  be  no  recovery  against  the  defend- 
ants, unless  you  believe  from  the  evidence,  that  the  plain- 
tiff constructed  a  road,  such  as  is  required  by  the  statute, 
the  track  of  which  was  <made  either  of  plank,  stone, 
gravel,  or  other  hard  material,'  or  in  proportions  of  each, 
so  that  it  formed  *  a  hard  and  even  surface,'  and  had  in  the 
center  thereof  a  thickness  not  less  than  six  inches." 

It  seems,  not  from  the  record,  but  from  a  marginal  note, 
made,  we  suppose,  by  appellants'  counsel,  that  the  jcourt 
below,  at  special  term,  modified  the  foregoing  instruction 
by  the  following  addition  thereto : 

^^  If  the  evidence  shows  that  the  road  had  been  con- 
structed for  several  years,  and  the  public  have  paid  toll  on 
it  until  the  time  it  was  used  by  the  defendants,  without 
contesting  the  right  of  the  plaintiff  to  collect  toll,  and  if 
the  defendants  used  the  same  piece  of  road  during  the 
summer  and  autumn  of  1872,  for  hauling  gravel  into  the 
city  of  Indianapolis,  and  paid  toils  for  that  year,  without 
complaint  or  protest, — ^these  are  circumstances  you  may 
consider,  in  connection  with  the  other  evidence  in  the  case, 
in  determining  whether  the  road  was  constructed  in  the 
manner  required  by  the  statute." 

The  record  fails  to  show,  in  any  manner,  that  the  court 
below,  at  special  term,  gave  to  the  jury  the  foregoing  in- 
struction, or  what  is  termed,  in  a  note  made  by  the  attor« 
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neys  on  the  margin  of  the  record,  bat  not  elsewhere,  a 
modification  of  said  instraotion.  On  the  margin,  and  not 
^^  at  the  dose/'  of  this  so-called  modification,  is  this  mem- 
orandum, signed  by  the  appellants'  attorneys,  to  wit; 

^  Modification  excepted  to  at  the  time  by  defendants." 

It  may  well  be  doubted  if  this  marginal  note  is  suffi- 
cient to  make  the  ^*  modification  **  of  said  instruction  a 
part  of  the  record.  Under  the  requirements  of  section 
825  of  the  practice  act,  the  memorandum  should  have 
been  in  these  words :  ^<  Modification  given  and  excepted 
to,"  and  signed  by  the  appellants,  or  their  attorneys.  2 
R.  8. 1876,  p.  168.  Assuming,  however,  as  the  fact  is  not 
stated^  that  the  ^^  modification "  was  given  to  the  jury, 
there  was  no  error  therein,  in  our  opinion.  If  the  facts 
mentioned  in  the  ^^  modification  "  were  shown  by  the  evi- 
dence, we  think  the  jury  might  well  consider  them,  in 
connection  with  the  other  facts  proven,  in  determining 
the  question  submitted  to  them. 

It  was  also  assigned  by  appellants,  in  their  motion  for  a 
new  trial,  as  alleged  error  of  law,  etc.,  that  the  court 
below,  at  special  term/had  erred  '^  by  adding  to  instruc- 
tion Ko.  2  that  part  beginning  with  the  words,  ^  But  if 
you  find,'  and  ending  with  the  words,  *  In  crossing  it.' " 
The  record  fails  to  show  that  any  addition  whatever  was 
made  to  said  instruction  ITo.  2.  But  as  the  record  does 
show  that  such  an  addition  was  made  to  instruction  No. 
8,  if  we  may  regard  the  marginal  notes  of  appellants' 
counsel  as  part  of  the  record,  it  is  possible  that,  by  a 
clerical  error,  the  instruction  was  erroneously  numbered 
in  the  motion  for  a  new  trial.  We  will  therefore  consider 
instruction  No.  8,  and  the  addition  thereto,  in  connectibn 
with  this  alleged  error. 

By  their  instruction  No.  8,  the  appellants  had  asked  the 
court  below,  at  special  term,  to  instruct  the  jury  trying 
the  cause  as  follows ; 

<<  8d.  To  defeat  a  recovery  for  toll  charged  for  crossing 
the  bridge,  it  is  not  necessary  that  the  defendants  should 
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ejiow  that  the  plaintiff's  bridge  across  Fall  Creek  was  un« 
safe  and  dangerous;  but  it  will  be  sufficient  to  entitle 
them  to  a  verdict,  if  they  have  shown^  that,  at  and  during 
the  time  for  which  toll  is  sought  to  be  recovered,  the 
bridge  was  not  in  good  and  proper  repair.  The  question 
is  not  simply  as  to  whether  the  bridge  was  unsafe  or  dan- 
gerous, although,  if  that  were  so,  the  plaintiff  could  not 
recover,  but  the  condition  and  repair  of  the  bridge  are 
also  involved." 

It  would  seem,  from  a  marginal  note  on  the  record,  evi-* 
dently  made  by  appellants'  attorneys,  the  record  itself 
being  silent  on  the  subject,  that  the  court  below,  at  special 
term,  modified  the  foregoing  instruction,  by  adding  there^ 
to  this  sentence,  to  wit : 

'^  But  if  you  find  that  the  bridge  was,  in  fact,  safe,  the 
circumstance  that  each  span  was  sagged  below  a  straight 
line,  will  not  preclude  recovery  of  the  tolls  sued  for  for 
its  use,  unless  the  sagging  of  the  bridge  materially  added 
to  the  draft  required  to  move  vehicles  crossing  it" 

The  same  doubts  exist  in  regard  to  instruction  No.  3, 
and  the  addition  thereto,  as  to  whether  or  not  they  were 
given  to  the  jury,  and  as  to  whether  or  not  they  or  either 
of  them  were  properly  made  parts  of  the  record  of  this 
cause,  as  existed  in  connection  with  instruction  No.  1, 
asked  for  by  appellants,  and  the  said  modification  thereof. 
But,  assuming  that  said  instruction  No.  8  was  given  to 
the  jury,  as  asked  for,  it  seems  to  us  that  the  addition 
thereto  was  not  only  a  proper,  but  also  a  necessary,  com- 
plement of  said  instruction,  to  bring  about  an  equipoise 
of  the  scales  of  justice. 

6th.  The  sixth  alleged  error,  assigned  by  the  appel- 
lants in  the  court  below,  in  general  term,  was,  that  the 
court,  at  special  term,  had  erred  in  refusing  to  give  in- 
structions, asked  for  by  the  appellants,  to  the  jury  trying 
the  cause.  The  record  wholly  fails  to  show  that  any  in- 
structions, asked  for  by  appellants,  were  ^^  refused  and  ex- 
cepted to."    There  is  no  such  error  apparent  in  the  reo- 
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ord.  But  the  matter  stated  in  this  alleged  error,  if  it  had 
really  existed,  was  a  proper  cause  for  a  new  trial,  and 
ahoald  have  been  so  assigned,  as  alleged  error  of  law 
occurring  at  the  trial  and  excepted  to  at  the  time  by  the 
appellants,  in  their  motion  for  such  new  trial.  It  was  not 
assigned,  however,  as  a  cause  for  a  new  trial,  and  it  was 
therefore  improperly  assigned  for  alleged  error,  in  the 
court  below,  in  general  term. 

Among  the  causes  for  a  new  trial,  assigned  by  the  ap- 
pellants in  their  motion  therefor,  were  excessive  damages, 
and  error  in  the  assessment  of  the  amount  of  recovery,  in 
that  it  was  too  large.  Our  examination  of  the  evidence 
adduced  upon  the  trial,  as  the  same  is  set  out  in  the  rec- 
ord, has  led  us  to  the  conclusion  that  these  alleged  causes 
for  a  new  trial  are  not  sustained  by  the  weight  of  evi- 
dence. In  their  discussion  of  the  matters  presented  by 
these  causes  for  a  new  trial,  the  appellants'  counsel  lay 
great  stress  upon  an  alleged  erroneous  instruction  of  the 
court  below,  at  special  term,  of  its  own  motion,  as  appli- 
cable to  the  evidence.  But  the  instructions  of  the  court 
of  its  own  motion  to  the  jury,  as  we  have  already  seen, 
are  not  properly  in  the  record,  and  we  can  not  refer  to 
them  for  any  purpose. 

In  our  opinion,  the  verdict  of  the  jury  was  sustained  by 
sufficient  evidence,  and  was  in  accordance  with  law. 

The  court  below,  at  special  term,  did  not  err  in  overrul- 
ing appellants'  motion  for  a  new  trial  of  this  action. 

The  judgment  of  the  court  below,  in  general  term,  is 
affirmed,  at  the  costs  of  the  appellants. 
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Shulab  V.  Shular. 

Kew  TriaIi.-^^  flf  lUght, — FMvdulent  Chnveyanoe. — Action  to  Set  Aaide,  and 
to  EafoTot  Lien. — Foreeiomnn. — ^An  action  to  net  adde  an  alleged  fraudu- 
lent conyeyanoe  of  land,  executed  or  suffered  by  one  defendant  to  another, 
and  to  subject  it  to  the  lien  of  a  judgment  for  the  payment  of  money, 
M    30  which  is  Bought  to  be  obtained  against  the  former,  in  the  same  proceed- 

,  -f ing,  or  an  action  to  foreclose  a  mortgage,  is  not  an  action  so  involving 

153  435  the  title  to  real  estate  as  to  entitle  the  latter  defendant  to  a  new  trial, 

as  of  right,  upon  the  payment  of  costs. 

Prom  the  Parke  Circuit  Court. 

8.  F.  Maxwell  and  8.  D.  Puettj  for  appellant. 
P.  8.  Kennedy  and  W.  T.  Brushy  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  Andrew  Shular, 
against  William  F.  Shular  and  Louisa  C.  Shular  his  wife. 

The  complaint  was  in  three  paragraphs. 

The  first  paragraph  stated  that  the  plaintiff  had  exe- 
cuted several  promissory  notes,  with  the  defendant  as 
their  surety,  and  that  he  took  from  them  a  mortgage  on  a 
tract  of  land  in  Parke  county,  to  indemnify  him  on  ac- 
count of  his  suretyship  on  said  notes.  That  he  had  been 
compelled  to  pay,  and  had  paid,  as  such  surety,  the  sum 
of  two  thousand  seven  hundred  and  sixty-seven  dollars 
and  forty  cents.  Wherefore  he  demanded  judgment,  and 
the  foreclosure  of  said  mortgage. 

The  second  paragraph  alleged  a  general  indebtedness 
of  the  defendants  to  the  plaintiff,  in  said  sum  of  two 
thousand  seven  hundred  and  sixty-seven  dollars  and  forty 
cents,  with  a  demand  for  judgment. 

The  third  paragraph  charged  that  the  plaintiff  pur- 
chased of  the  defendant  Louisa  C.  Shular,  a  forty-acre 
tract  of  land,  being  her  separate  estate,  for  nine  hundred 
dollars,  and  that  he  purchased  of  one  Isaac  Whitehead,  an 
eighty-acre  tract  of  land,  for  eighteen  hundred  dollars, 
which  lay  adjoining  other  lands  of  the  said  Louisa,  and 
paid  the  said  Whitehead  the  sum  of  nine  hundred  dollars 
thereon,  the  price  of  the  said  forty-acre  tract  purchased 
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of  said  Louisa.     That  the  said  defendant  William  F.  Shn- 
lar executed  his  note,  with  the  plaintiff  as  his  surety,  to 
the  said  Whitehead  for  the  sum  of  nine  hundred  dollars, 
the  balance  due  on  said  eighty-acre  tract  of  land.    That  a 
deed  to  said  eighty-acre  tract  of  land  was  executed  to  the 
said  William  F.  Shular,  with  the  knowledge  and  consent 
of  the  said  Louisa.    That  the  said  Louisa,  intending  to 
cheat  and  deceive  the  plaintiff,  at  the  October  term,  1874, 
of  the  Parke  Circuit  Court,  in  a  suit  againt  the  said  Wil- 
liam F.  Shular,  fraudulently  obtained  a  conveyance  by 
commissioner's  deed  to  her  of  the  undivided  half  of  the 
said  eighty-acre  tract,  without  the  knowledge  or  consent 
of  the  plaintiff.    That  the  plaintiff^  soon  thereafter,  ob- 
tained a  mortgage  from  the  defendants  on  the  remaining 
undivided  half  of  said  eighty-acre  tract,  as  alleged  in  the 
first  paragraph  of  the  complaint.    That  the  original  note 
for  nine  hundred  dollars,  given  to  the  said  Whithead,  had 
been  renewed  from  time  to  time.    That  the  said  Louisa 
signed  the  same  each  time  with  her  husband,  the  said 
William  F.  Shular,  and  the  plaintiff  each  time  signed  the 
same  as  their  surety.    That  other  notes  were  given  by  the 
defendants,  to  obtain  means  to  make  improvements  on  the 
land  of  the  said  Louisa,  which  the  plaintiff  also  signed  as 
their  surety.    That  the  plaintiff  had  been  compelled  to 
pay,  and  had  paid,  all  the  notes  on  which  he  was  surety 
as  above  stated.    Wherefore  the  plaintiff'  demanded  judg- 
ment against  the  defendants,  for  the  amount  so  paid  by 
him  for  them,  as  their  surety,  making  in  all  three  thousand 
dollars ;    that  the  decree  of  the  Parke  Circuit  Court,  and 
the  commissioner's  deed  made  in  pursuance  thereof,  vest- 
ing the  fee-simple  of  one  undivided  half  of  said  eighty- 
acre  tract  of  land  in  the  said  Louisa,  be  set  aside,  and  the 
titie  thereby  attempted  to  be  conveyed  to  her  be  revested 
in  the  said  William  F.  Shular ;  and  that  the  judgment  be 
be  declared  a  specific  lien  on  the  land  described  in  said 
decree  and  commissioner's  deed. 
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The  defendant  Louisa  C.  Shular  answered  in  four  para- 
graphs. 

First.    The  general  denial ; 

Second.  Setting  up  her  coverture  at  the  time  she  signed 
the  notes  and  mortgage ; 

Third.  Setting  up  her  coverture  at  the  time  the  plaintift 
paid  the  notes  as  surety  for  her  and  her  husband ;  and. 

Fourth.  Setting  up  again  her  coverture  at  the  time  she 
signed  the  notes,  and  giving,  in  some  respects,  a  different 
version  of  the  matter  and  proceedings  alleged  in  the  third 
paragraph  of  the  complaint,  to  which  this  paragraph  was 
intended  as  an  answer.  She  claimed,  that  as  her  separate 
estate  paid  one*half  of  the  eighty-acre  tract  of  land,  she 
became  equitably  entitled  to  one -half  of  it,  and  that  it 
was  agreed  that  the  deed  to  it  was  to  be  made  to  her  and 
her  husband,  jointly.  That  she  did  not  know,  until  long 
after  the  deed  was  made,  that  her  name  was  not  included 
in  it  as  one  of  the  grantees.  That  as  soon  as  she  was  in- 
formed that  the  conveyance  had  been  made  to  her  hus- 
band alone,  she  instituted  proceedings,  in  good  faith,  in 
the  Parke  Circuit  Court  to  obtain  title  to  an  undivided 
half  of  said  land,  and  in  that  way  procure  a  commission- 
er's deed  to  the  same,  to  which  she  averred  she  was  fairly 
and  equitably  entitled. 

William  F.  Shular  seems  not  to  have  answered,  or  to 
have  made  any  defence. 

Replies  were  filed  to  the  second,  third  and  fourth  para- 
graphs of  the  answer,  and  the  cause  was  tried  by  a  jury. 
There  was  a  verdict  for  the  plaintiff,  assessing  the  dam- 
ages against  the  said  William  F.  Shular  alone,  at  twenty- 
seven  hundred  dollars,  and  finding  that  the  plaintiff  was 
entitled  to  a  foreclosure  of  his  mortgage  on  one  undivided 
half  of  said  eighty-acre  tract  of  land ;  also,  to  have  the 
decree  of  the  Parke  Circuit  Court,  and  the  commissioner's 
deed,  vesting  the  title  in  the  said  Louisa  in  the  other  half 
of  said  land,  set  aside,  and  to  have  the  judgment  de- 
clared a  lien  on  that  portion  of  said  land.    Judgment  was 
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entered  accordingly.  This  wai8  at  the  December  term, 
1874,  of  the  court  below. 

At  the  May  term  fidllowing,  the  eaid  Lonisa  presented 
her  petition  to  the  court,  supported  by  competent  evi- 
dence, showing  that  she  had  paid  all  the  costs  which  had 
accrued  in  the  above  cause,  and  moved  the  court  to  va- 
cate the  judgment  and  grant  her  a  new  trial  therein,  as  a 
matter  of  right,  under  section  601,  2  R.  8. 1876,  p.  252. 
That  motion  was  overruled  by  the  court,  to  which  an  ex- 
ception was  reserved. 

Errors  are  assigned  here  on  the  rendition  of  the  original 
ju^ment,  and  on  the  overruling  of  the  motion  to  vacate 
the  judgment  and  grant  the  appellant  a  new  trial. 

It  is  insisted,  on  behalf  of  the  appellant,  that  as  her 
property  paid  for  one-half  of  the  land  in  controversy,  and 
that  as  she  afterwards  received  a  deed  for  one-half  of  it 
through  regular  proceedings  in  the  Parke  Circuit  Court, 
her  title  necessarily  was  put  in  issue  on  the  trial,  and  that 
hence  she  was  entitled  to  a  new  trial,  as  of  right. 

This,  however,  was  not  an  action  to  recover  the  posses- 
aion  of  the  land,  or  to  quiet  any  alleged  title  of  the  plain- 
tiff to  it.  Nor  was  it  to  enforce  a  claim  of  title  of  any 
kind  by  the  plaintiff.  The  action  was  one  simply  to  fore- 
close a  mortgage  on  one-half  of  the  land,  and  to  set  aside 
a  deed  as  fraudulent,  and  to  subject  the  other  half  to  the 
payment  of  his  debt.  So  far  as  any  question  of  title  arose 
on  the  trial,  it  was  only  as  to  which  one  of  the  defendants 
really  owned  the  half  of  the  land  in  dispute,  and  hence 
was  but  an  incidental  and  collateral  question  to  the  real 
issues  in  the  cause. 

It  has  been  well  settled  by  this  court,  that,  in  actions  to 
enforce  a  specific  performance  concerning  real  estate,  and 
to  set  aside  conveyances  as  fraudulent,  the  losing  party  is 
not  entitled  to  a  new  trial,  as  of  right.  Benner  v.  Bennerj 
10  Ind.  266;  Perry  v.  Ensley^  10  Ind.  878;  Walker  v.  Cox^ 
Vol.  LVL— 8 
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25  Ind.  271 ;  TruiU  v.  TruiU,  37  Ind.  614;  Fiak  v.  Baker^ 
47  Ind.  534. 

We  think  actions  to  foreclose  mortgages  upon,  and  to 
enforce  liens  against,  real  estate  clearly  fall  within  the 
same  rale. 

We  are,  consequently,  of  the  opinion  that  the  coart  did 
not  err  in  overruling  the  motion  to  vacate  the  judgment 
and  grant  the  appellant  a  new  trial. 

The  objection  made  to  the  rendition  of  the  original 
judgment  is  not  insisted  upon  by  counsel  for  the  appel- 
lant. We  are  hence  not  called  upon  to  consider  it.  We 
could  not,  at  all  events,  properly  do  so,  as  the  evidence  is 
not  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


Evans  et  ux.  v.  Hamilton. 

1^  201  VRkXJV, — FhuidnUnt  Convetfonee, — Action  to  Set  Atide, — Pleading. — ^Ih  an  ac- 
tion  hj  a  judgment  creditor,  to  set  aside  an  alleged  fraodulent  convey- 
anoe  hj  his  debtor,  of  the  latter's  real  estate,  so  as  to  subject  it  to  eze- 
cntion,  the  complaint  must  all^;e,  that,  at  the  time  such  conyejance 
was  made,  such  debtor  did  not  then  have  sufficient  other  property  re- 
maining to  pay  all  his  debts. 

Baxe. — ^It  is  not  sufficient  to  charge  in  such  complaint,  that,  at  the  time  of 
the  filing  thereof,  such  creditor  has  not  then  sufficient  other  property  re* 
maining  to  satisfy  all  his  debts. 

Same. — Evidenee, — The  facts  that  such  conveyance  was  made  voluntarily, 
without  consideration,  and  during  the  pendency  of  the  action  resulting 
in  the  judgment  sought  to  be  collected,  are  proper  matters  of  averment 
and  evidence,  as  tending  to  establish  the  fraud  alleged. 

From  the  Boone  Circuit  Court. 

Harrison  ^  TerhunCj  N.  B.  Taylor^  F.  Rand^  and  E. 
Taylor^  for  appellants. 
8.  H.  Buakirk  and  J.  W.  Nichols  for  appellee. 
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NiBLACK,  J. — This  was  an  action  by  Orville  8.  Hamil- 
ton, against  James  Evans  and  Margaret  Evans,  to  have 
certain  deeds  of  conveyance  set  aside,  as  fraudulent  and 
void,  and  was  commenced  April  16th,  A.  D.  1876. 

The  complaint  stated,  in  substance,  that,  on  the  24th 
day  of  December,  1869,  the  said  James  Evans  was  the 
owner  of  a  certain  tract  of  land,  describing  it,  lying  in 
the  county  of  Boone  and  State  of  Indiana,  containing, 
as  was  supposed,  a  little  more  than  forty-eight  acres. 

That,  on  said  24th  day  of  December,  1869,  the  said 
James  Evans  and  his  codefendant,  Margaret  Evans,  who 
was  his  wife,  by  deed  of  conveyance,  conveyed  said  tract 
of  land  to  one  Lurena  Austin. 

That  at  the  time  of  the  conveyance  of  said  tract  of 
land,  the  said  James  Evans  was  indebted  to  the  plaintiff 
on  a  promissory  note,  bearing  date  the  24th  day  of  April, 
1867,  and  due  twelve  months  after  date,  for  the  sum 
of  one  thousand  and  twenty-four  dollars.  That  on  the 
29th  day  of  September,  1870,  the  plaintiff  recovered  a 
Judgment  in  the  JBoone  Circuit  Court,  on  said  note,  in- 
cluding interest,  against  the  said  James  Evans,  for  the 
sum  of  twelve  hundred  and  thirty-two  dollars  and  twenty 
cents,  and  the  further  sum  of  sixty  dollars  and  twenty 
cents,  for  his  costs  and  charges  in  obtaining  said  judg- 
ment. That  said  judgment  remained  wholly  unpaid. 
That  the  deed  of  conveyance  to  the  said  Lurena  Austin 
was  executed  while  suit  was  pending  in  said  Boone  Cir- 
cnit  Court,  against  the  said  James  Evans,  on  said  note. 
That  the  said  James  Evans  was  then — ^that  is,  when  the 
complaint  was  filed, — ^wholly  and  totally  insolvent,  and  had 
no  property  whatever  out  of  which  said  judgment  could 
be  satisfied,  except  the  land  so  conveyed  away,  as  afore- 
said. That  the  said  James  Evans  conveyed  said  land  to 
the  said  Lurena  Austin,  with  the  fraudulent  intent  to 
hinder,  delay  and  defraud  the  plaintiff  out  of  the  amount 
due  on  said  note.  That  said  Lurena  Austin  well  knew 
of  and  participated  in  said  fraud,  and  received  said  deed 
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of  conveyance  with  the  fraudulent  intent  of  hindering^ 
delaying  and  defrauding  the  plaintiff  out  of  hiB  said  deht^ 
so  due  upon  Baid  note,  and  for  no  other  or  different  con- 
sideration ;  and  paid  no  consideration  whatever  for  said 
land. 

That  afterwards,  to  wit,  on  the  25th  day  of  Decemher, 
1872,  the  said  Lurena  Austin,  to  further  carry  out  the 
fraudulent  intent  of  the  said  James  Evans,  with  her  hus- 
band, Samuel  Austin,  conveyed  said  land  to  the  said 
Margaret  Evans,  who  then  was,  and  for  thirty  years  pre- 
viously had  been,  the  wife  of  the  said  James  Evans.  That 
the  said  Margaret  Evans  paid  no  consideration  whatever 
for  said  land,  but,  on  the  contrary,  received  said  deed  of 
conveyence  with  the  fraudulent  intent  to  hinder,  delay, 
cheat  and  defraud  the  plaintiff  out  of  his  said  debt. 
That  the  said  James  Evans  was  then,  and  for  the  preced- 
ing ten  years  had  been,  in  possession  of  said  land. 
Wherefore  the  plaintiff  demanded  judgment,  that  said 
conveyance  should  be  set  aside  and  declared  void,  and 
that  said  land  might  be  decreed  to  be  sold  to  satisfy  said 
judgment,  and  for  all  other  proper  relief. 

The  defendants  demurred  to  the  complaint,  alleging 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and  the  de- 
fendants excepted. 

The  defendants  then  answered  in  general  denial.  There 
was  a  trial  by  a  jury,  resulting  in  a  general  verdict  for  the 
plaintiff,  accompanied  with  answers  to  certain  special  in- 
terrogatories which  were  submitted  to  the  jury,  and  a 
judgment  for  the  plaintiff,  on  the  general  verdict. 

There  were  several  exceptions  reserved  on  the  trial  by 
the  defendants,  as  well  as  upon  the  action  of  the  court  in 
refusing  to  enter  judgment  in  their  favor  on  the  special 
findings  of  the  jury,  and  in  overruling  a  motion  for  a 
new  trial. 

The  first  error  assigned  here  challenges  the  ruling  of 
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the  court  below  in  refusing  to  sustain  the  defendants'  de- 
murrer to  the  complaint. 

It  is  objected  by  Evans  and  wife,  that  the  facts  stated 
in  the  complaint  were  not  sufficient  to  constitute  the  con- 
▼eyances  complained  of  fraudulent  conveyances  as  against 
the  said  Hamilton,  and  we  are  referred  to  former  rulings 
of  this  court  to  sustain  that  position.  It  is  charged,  that 
both  the  conveyances  were  voluntary,  and  were  made 
with  the  fraudulent  intent  of  hindermg  and  delaying  the 
said  Hamilton  in  the  collection  of  his  said  debt ;  that  no 
change  in  the  possession  of  the  land  followed  the  convey- 
ances ;  and  that  the  conveyance  to  Lurena  Austin  was 
made  while  the  suit  of  Hamilton  was  pending  against 
the  said  James  Evans,  on  said  note. 

The  facts  thus  charged  were  proper  to  be  considered,  as 
tending  to  prove  the  alleged  fraudulent  character  of  the 
conveyances,  but  they  were  not  of  themselves  sufficient 
to  make  out  a  case  for  the  plaintiff.  It  ought  also  to 
have  been  shown,  that,  at  the  time  the  conveyances  were 
made,  the  said  James  Evans  did  not  have  sufficient  other 
property  remaining  to  pay  all  his  debts.  It  was  not  suf- 
ficient to  charge,  that^  at  time  of  the  commencement  of 
this  suit,  which  was  several  years  afterwards,  the  said 
James  Evans  was  wholly  and  totally  insolvent.  This 
doctrine  has  been  heretofore  fully  recognized  by  this 
court,  in  the  cases  of  Pence  v.  Ooan,  51  Ind  886,  and 
Sherman  v.  Hoglandy  54  Ind.  578.  In  those  cases  the  com- 
plaints were  very  similar  to  the  one  before  us,  in  their 
general  scope  and  purposes,  and  were  held  insufficient. 
For  the  reasons  assigned  in  those  cases,  the  demurrer  to 
the  complaint  in  this  case  ought  to  have  been  sustained. 

The  assignment  of  errors  presents  other  questions 
arising  upon,  and  subsequent  to,  the  trial,  but  the  view  we 
have  taken  of  the  complaint  renders  it  unnecessary  that 
we  shall  consider  them. 


88  SUPREME  COURT  OF  INDIANA. 

Parker  v.  The  Board  of  GommiMionen  of  Wayne  Co. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 


Parkbb  v.  Thb  Board  of  Commissionebs  of  Watito  Co. 

Couirnr  AunrroB. — Feet  and  Salaries. — County. — AMmmmaii  cf  Taxa. — No- 
Uce  to  Flat  Xornds.— Under  section  6  of  the  act  of  March  8^  1873,  (Acta 
1873,  p.  119)  '' regulating  the  fees  of  officers/'  etc.,  the  county  auditor 
was  entitled  to  receive,  not  from  the  owners  of  such  lands,  but  from  the 
county  in  wliieh  they  were  situated,  twenty-five  cents  for  the  service  of 
each  notice  to  owners  of  lands,  to  cause  them  to  be  platted  as  required 
by  sections  272  and  278  of  the  act  of  December  21st,  1872,  (1  B.  8. 1876, 
p.  72)  providing  "  for  a  uniform  assessment  of  property,''  etc. 

Sake. — Noiiee, — ^Under  the  provisions  of  sections  272  and  273  of  the  act  of 
December  21st,  1872,  (1  K  8. 1876,  p.  72)  providing  ''for  a  uniform  as- 
sessment of  property,"  etc.,  the  owner  of  real  estate,  which  has  been 
divided  into  parcels,  which  can  not  be  described  except  by  metes  and 
bounds,  is  not  bound  to  cause  the  same  to  be  surveyed  and  platted  into 
lots,  until  notified  so  to  do  by  the  proper  county  auditor ;  nor  can  such 
county  auditor  cause  the  same  to  be  done,  unless  such  owner,  at  the  ex- 
piration of  thirty  days  from  the  service  of  such  notice,  shaU  have  failed 
so  to  do. 

From  the  Wayne  Circuit  Court. 

L.  D.  StubbSy  W.  W.  Dudley  and  C.  H.  Burckenaly  for 
appellant. 
jBT.  (7.  Fox  and  J.  L.  JRupe,  for  appellee. 

Perkins,  C.  J. — The  appellant  presented  his  claim  to 
the  hoard  of  commissioners  of  Wayne  county,  for  an 
allowance  of  eleven  hundred  and  nineteen  dollars.  The 
claim  was  rejected.  An  appeal  was  taken  to  the  circuit 
court.  To  that  court  the  cause  was  submitted  upon  the 
following  agreed  statement  of  facts : 

"  It  is  agreed  between  the  parties  that  the  following  are 
the  facts  of  the  case : 

"  The  plaintiff,  as  auditor  of  Wayne  county,  between 
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the  12th  and  20th  of  January,  1875,  issued  four  thousand 
four  hundred  and  seventy-six  notices,  to  that  number  of 
owners  of  land  in  said  county,  which  said  lands  had  been 
dirided  in  parcels  so  that  they  could  not  be  described, 
without  describing  them  by  metes  and  bounds,  which  said 
notices  were  served  upon  said  owners,  respectively,  within 
said  time,  a  copy  of  one  of  which  notices  is  hereto  at- 
tached and  made  a  part  hereof.  That  said  plaintiff,  at 
the  March  term,  1875,  of  said  board,  filed  his  claim  for  an 
allowance  for  his  services  in  issuing  said  notices,  at  the 
rate  of  twenty-five  cents  for  each  of  said  notices,  said 
clium  being  duly  verified  as  required  by  law. . 

^  Bat  the  boaid  refused  to  allow  said  claim,  or  any  part 
thereof,  on  the  ground  that  said  county  is  not  liable  to 
pay  for  the  issue  of  such  notices  or  any  of  them. 

"  On  the  foregoing  facts  it  is  agreed  that  this  cause  shall 
be  submitted  at  once  to  the  judge  of  the  Wayne  Circuit 
Court,  at  the  present  (February)  term,  for  final  determi- 
nation. 

"  COPY  OP  KOTIGB. 

*^  *  Dear  Sir. — ^The  special  session  of  the  General  Assem- 
bly of  Indiana,  for  the  year  1872,  passed  ^^An  act  to  pro- 
vide for  a  uniform  assessment  of  property,  and  for  the 
return  and  collection  of  taxes  thereon,"  which  act  was 
approved  December  21st,  1872.  Sections  272  and  273  of 
which  read  as  follows : 

^  <  ^  Sbc.  272.  In  all  cases  when  any  tract  or  lot  of  land 
IB  divided  into  parcels  so  that  it  can  not  be  described 
without  describing  it  by  metes  and  bounds,  it  shall  be  the 
duty  of  the  owner  to  cause  such  land  to  be  surveyed  and 
platted  into  lots ;  such  plat  shall  be  certified  and  recorded ; 
the  description  of  real  estate,  in  accordance  with  the 
number  and  description  set  forth  in  the  plat  aforesaid, 
shall  be  deemed  a  good  and  valid  description  of  the  lot 
or  parcel  of  land  so  described,"  etc. 

***"  Sec  278.  If  the  owner  of  any  such  tract  or  lot  of 
land  shall  refuse  or  neglect  to  cause  such  survey  to  be  made, 
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withii;!  thirty  days  after  being  notified  by  the  county  audi- 
tor *  H^  *,  said  auditor  shall  cause  such  survey  to  be  made 
and  recorded,  and  the  expense  thereof  shall  be  added  to 
the  tax  levied  upon  such  real  property,  and  when  col- 
lected shall  be  paid  on  demand  to  the  persons  to  whom  it 
is  due/' 

^^YaoT  real  estate  is  described  as  follows, to  wit: 

•*  *  Quarter  section ,  range ^, 

i0iacres> 

^  ^  You  are  hereby  notified,  therefore,  to  have  your  real 
estate  platted  and  recorded  within  thirty  (80)  days  from 
the  date  hereof,  as  required  by  said  section  272.  Enclosed 
you  will  find  a  blank  for  such  plat.  If  you  are  unable  to 
make  a  plat  from  your  deed,  I  would  respectfully  suggest 
that  you  procure  the  county  surveyor  to  make  a  correct 
purvey  and  plat  of  your  said  land  for  you. 

^^  ^  Ton  need  not  number  your  plat  when  made,  as  that 
will  have  to  be  done  in  the  recorder's  office  of  the  county. 

^^^Auditor^s  fees;  For  notice,  transfer,  stamps,  etc, 
sixty-five  cents ; 

^  ^  Recorder's  fees ;  For  recording  plat  and  acknowl- 
edging same^  three  dollars  and  twenty-^five  cents ; 

<<  <  Which  can  be  paid  to  the  recorder,  when  your  plat 
is  filed.  Yours  truly, 

'^^Elihu  M.  Parkeb,  Auditor.' 

^^ And  these  were  all  the  evidence  given  in  the  cause,  and 
thereupon  the  court  found  for  the  defendant,  to  which 
finding  the  plaintifif  then  and  there  excepted,  and  filed 
his  motion  for  a  new  trial,  in  the  words  following,  to  wit : 

^^  ^  The  plaintifi:*  moves  the  court  to  grant  a  new  trial  of 
said  cause,  upon  the  grounds  following,  to  wit : 

^  *  1st.    The  finding  of  the  court  is  contrary  to  law ; 

**  ^  2d.    The  finding  is  not  supported  by  the  evidence. 

« ^  L.  D.  Stubbs,  W.  W.  Dudley  and  Charles  H.  Burche- 
nal,  plaintiff's  attorneys.' 

^^  But  the  court  overruled  said  motion,  and  rendered  judg- 
ment agidnst  plaintiff,  on  said  finding,  to  which  ruling  and 
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judgment  the  plaintiff  immediatelj  excepted,  and  now 
immediately  reduces  said  exception  to  writing,  in  this  his 
bill  of  exceptions,  which  is  signed,  sealed  and  made  a  part 
of  the  record  in  this  cause.  John  F.  Eibbet." 

We  thmk  the  court  erred  in  its  judgment.  The  object 
of  platting  the  land,  etc.,  was  to  enable  the  assessor  to  dis- 
charge, with  reasonable  dispatch,  the  duty  required  of  him 
by  section  118  of  the  act  of  December  21st,  1872  (1  R.  8. 
1876,  p.  102,)  touching  the  making  and  delivering  to  the 
auditor  a  description  of  all  of  the  real  estate,  etc. 

No  proprietor  was  bound  to  plat  his  land  till  after  no- 
tice given  him  by  the  auditor.  This  is  the  legal  effect  of 
the  express  language  of  the  statute.  This  notice,  the  stat- 
ate  makes  it  the  duty  of  the  auditor  to  give.  K  after 
such  notice  was  given  to  the  proprietor,  he  failed  to  plat 
his  land,  the  auditor  might  procure  it  to  be  done  for  him, 
and  charge  him  with  the  expense  thereof;  that  is,  of  the 
platting,  etc.,  but  not  with  the  expense  of  the  notice. 
There  could  be  no  propriety  or  justice  in  charging  hun 
with  the  expense  of  a  notice  to  him,  not  of  a  default  in 
regard  to  the  discharge  of  an  existing  duty,  but  of  a  duty 
to  be  discharged  in  the  future,  growing  out,  under  the 
law,  of  the  service  of  such  notice. 

As  we  have  seen,  the  act  requiring  the  platting  of  their 
lands  by  owners,  and  providing  for  the  ^ving  of  notices 
by  county  auditors,  under  which  the  notices  in  this  case 
were  given,  was  approved  December  21st,  1872.  On  the  8th 
of  March  following,  less  than  three  months,  the  "Act  reg- 
ulating fees  of  officers,"  etc.,  (Acts  1878,  p.  119,)  was  en- 
acted, which  provided  that  the  county  auditors  should  be 
entitled  to  twenty-five  cents  for  each  notice,  not  under 
seal,  given  by  him,  of  course,  by  authority  of  law.  In 
the  absence  of  any  special  provision  as  to  payment  for  the 
notice,  for  which  compensation  is  claimed  in  this  suit,  we 
think  those  notices  fell  within  the  provisions  of  the  act  of 
March  8th,  above  cited,  and  were  to  be  paid  for  by  the 
county,  no  other  payor  being  designated. 
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The  jadgment  is  reversed,  with  costs.    Cause  remanded 
for  further  proceedings  in  accordance  with  thb  opinion. 
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CoifTBAcr. — Reward, — Capture  cf  OriminaL — ^A  peraon  feeling  himaelf  ^^ 
grieved  at  the  commission  of  a  crime  may,  either  orally  or  otherwise, 
publicly  offer  and  bind  himself  to  pay  a  reward  to  whomsoever  may 
capture  the  offender. 

Sake. — Pleading, — In  an  action  to  recover  of  the  defendant  the  amount  of 
a  reward  publicly  offered  by  him  to  any  person  who  shaU  anest  a  cer- 
tain offender,  it  is  not  necessary  that  the  complaint  shall  aver  that  the 
defendant  has  had  notice  that  such  offer  had  been  accepted,  and  such 
arrest  had  been  made,  by  the  plaintiff. 

Same. — Avred  by  PrvoaU  Penon, — Where,  relying  upon  a  public  ofifer  of  a 
reward  for  the  capture  of  an  offender,  a  private  person,  supposing  him- 
self to  be  authorized  by  a  warrant  delivered  to  him,  makes  such  arrest, 
he  is  entitled  to  recover  the  amount  of  such  reward,  if,  in  fact,  such  war- 
rant imposed  upon  him  no  duty,  and  gave  to  him  no  authority,  to  make 

Jl^  such  arrest 

Samel — Special  QmtHabU. — Ogieer, — A  warrant  issued  by  a  justice  of  the 
peace,  for  the  arrest  of  an  offender,  directed  to  ''any  constable"  of  a  cer- 
tain county,  and  placed  in  the  hands  of  a  person  not  a  constable,  confen 
upon  such  person  no  power  to  make  such  arrest,  though  upon  the  back 
of  such  warrant  is  an  endorsement  by  such  justice,  authorizing  and  de- 
puting such  person  to  make  such  arrest. 

Same. — Officer. — CkmtUibU. — ^Though  a  public  offer  of  a  reward  for  the  ar- 
rest of  an  offender  be  made,  yet  a  regular  constable,  in  whose  hands  is  a 
warrant  for  the  arrest  of  such  offender,  can  not  recover  such  reward,  for 
making  such  arrest,  though  it  be  made  by  him,  upon  the  faith  of  such 
reward,  outside  of  his  bailiwick. 

pRAcncB. — Pleading. — AtnendmenL — JueUee  ef  the  Peace. — ^Where,  upon  ap- 
peal by  the  plaintiff  in  a  cause,  to  the  circuit  court,  from  a  judgment 
rendered  therein  by  a  justice  of  the  peace,  his  name,  as  it  appears  in  the 
appeal  bond  executed  by  him,  is  different  from  the  same  as  it  appears 
in  the  complaint,  the  circuit  court  may  allow  the  complaint  to  be 
amended,  so  as  to  correspond  with  such  bond. 

Same. — CerUfieate  (/  Juetiee, — Appeal. — Upon  the  appeal  of  a  canse,  from 
the  judgment  of  a  justice  of  the  peace,  to  the  circuit  court,  his  certifi- 
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cate  to  the  transcripty  that  the  same  is  *' complete,"  is  sofficient,  without 
the  use  of  the  words  "full''  and  ''true." 

QAME.—Pleadinff  Siruek  Qui. — Where,  in  an  action  commenced  before  a  jus- 
tice of  the  peace,  matter  alleged  in  a  special  paragraph  of  answer  can 
be  given  in  evidence  without  plea,  it  is  not  error  to  strike  out  such  par- 
agraph. 

Supreme  Coubt. — JVarfice. — InArwHon  to  Jury. — Where  it  appears  by  the 
record,  on  appeal  to  the  Supreme  Court,  that  the  party  complaining  of 
an  instruction  to  the  jury  was  not  harmed  thereby,  the  giving  of  such 
instruction,  though  erroneous  or  inapplicable  to  the  evidenoe.  is  not 
available  as  error. 

From  the  Fountain  Circuit  Court. 

J.  W.  Copner  and  Wood  ^  Dochtermanj  for  appellant. 

W.  E.  Baker ^  for  appellees. 

WoRBBN,  J. — This  was  an  action  by  the  appellees,  against 
the  appellant,  brought  before  a  justice  of  the  peace.  The 
complaint  was  as  follows,  after  entitling  the  cause,  viz. : 

<<  William  M.  Souger,  Joseph  A.  BuBois  and  Samuel 
McDavidson,  plaintiffs  in  the  above  entitled  cause  of 
action,  complain  of  James  F.  Hayden,  and  say,  that  on 
the  15th  day  of  September,  1874,  at  and  in  said  [county,] 
one  Bobert  Hewey  shot  at  and  against  said  defendant, 
with  a  pistol  loaded  with  powder  and  leaden  shot,  then 
and  thereby  wounding  said  James  F.  Hayden ;  that  im- 
mediately after  said  shooting  of  defendant,  by  said  Hewey, 
he,  the  said  Hewey,  fled  and  escaped  from  this  county ;  that 
thereupon  the  said  defendant  offered  and  promised  any 
person  or  persons  a  reward  of  one  hundred  dollars,  who- 
ever would  apprehend  and  take  into  custody  said  Robert 
Hewey,  so  that  he  might  be  dealt  with  according  to  law; 
that  plaintiffs,  after  hearing  of  the  offer  and  promise  of 
said  reward  by  said  defendant,  and  plaintiflb  relying  upon 
defendant's  promise  and  offer  of  said  reward,  immedi- 
ately procured  horses  and  vehicles,  and  entered  upon 
search  of  said  Robert  Hewey ;  that  on  the  17th  day  of 
September,  1874,  in  the  county  of  Montgomery  and  State 
of  Indiana,  plaintiffs  arrested  and  took  into  custody  the 
said  Robert  Hewey,  and  brought  him  forthwith  to  this 
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county,  and  guarded  him  before  and  after  his  prelim- 
inary examination  before  Franklin  Dice,  justice  of  the 
peace  of  said  county,  for  said  shooting;  and  after  said 
examination,  conducted  and  guarded  said  Hewey  to  the 
town  of  Covington,  and  delivered  him  over  in  [to]  the  hands 
of  the  sheriff  of  said  county,  who  lodged  said  Hewey  in 
the  jail  of  said  county,  where  he  remains  at  the  com- 
mencement of  this  action;  that  after  the  services  per- 
formed by  the  plaintiffs,  for  defendant,  as  set  forth  above, 
the  defendant  refused  and  still  refuses,  although  requested, 
to  pay  plaintiffs  the  one  hundred  dollars,  as  defendant 
promised  and  agreed  to  do.    Wherefore,"  etc. 

Such  proceedings  were  had  before  the  justice,  as  that 
judgment  was  rendered  for  the  defendant,  and  the  plain- 
tiffs appealed  to  the  circuit  court. 

In  the  latter  court,  the  defendant  moved  to  dismiss  the 
appeal,  on  the  ground,  amongst  other  things,  of  a  vari- 
ance in  the  name  of  one  of  the  plaintiflb,  as  it  appeared 
in  the  complaint  and  in  the  appeal  bond.  It  would 
seem  that  the  name  of  Samuel  McDavidson  was  written 
originally  in  the  complaint,  as  Samuel  Davidson,  but  we 
And  it  written  in  the  complaint,  as  above  therein  set  out. 
The  name  is  right  in  the  appeal  bond. 

We  presume  the  court  allowed  the  name  to  be  cor- 
rected in  the  complaint,  by  writing  it  Samuel  McDavidson, 
as  it  had  abundant  right  to  do,  under  the  99th  section  of 
the  code.  This  made  the  name  substantially  alike  in  all 
the  papers. 

Another  ground  of  the  motion  was  the  alleged  insuffi- 
ciency of  the  justice's  certificate  to  the  transcript.  The 
certificate  was  as  follows : 

^*  I,  Franklin  Dice,  certify  that  the  foregoing  is  a  com- 
plete transcript  of  all  the  proceedings  had  before  me  in 
the  above  entitled  case,  as  taken  and  copied  firom  my 
docket.    Witness  my  hand  and  seal,"  etc. 

It  is  claimed  by  the  appellant,  that  it  was  not  sufficient 
to  certify  that  the  foregoing  was  a  ^'  complete  "  transcript, 
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but  that  the  certificate  should  have  contained  the  words 
"  full,  true  and  complete." 

The  certificate  is  in  compliance  with  the  law  on  the 
subject  of  transcripts  on  appeals  from  justices  of  the 
peace.  The  statute  provides,  that,  ^^  On  the  filing  of  such 
bond  the  justice  shall  make  out  and  certify  a  complete 
transcript  of  all  the  proceedings  had  before  him,  and 
transmit  the  same,  together  with  such  bond  and  all  other 
papers  in  the  cause,  to  the  clerk,''  etc.  2  R.  8. 1876,  p. 
624,  sec.  66. 

Whatever  might  be  required  in  the  justice's  certificate 
to  a  transcript  to  be  used  for  other  purposes,  the  certifi- 
cate in  this  case  was  in  strict  compliance  with  the  statute 
in  reference  to  certifying  transcripts  on  appeals,  and  was 
good.  The  motion  to  dismiss  the  appeal  was  correctly 
overruled. 

The  defendant  filed  a  demurrer  to  the  complaint,  for 
want  of  sufiSicient  facts,  but  it  was  overruled,  and  he  ex- 
cepted. He  then  answered  in  two  paragraphs :  first,  the 
general  denial,  and,  second,  special  matter.  The  second 
was  struck  out  on  motion,  and  the  defendant  excepted. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict 
and  judgment  for  the  plaintifiPs,  a  motion  by  the  defend- 
ant for  a  new  trial  having  been  overruled. 

What  we  have  already  said,  disposes  of  the  error  as- 
signed upon  the  overruling  of  the  motion  to  dismiss  the 
appeal. 

We  are  of  opinion  that  the  demurrer  to  the  complaint  was 
correctly  overruled.  The  complaint,  it  seems  to  us,  was 
abundantly  good,  especially  in  an  action  originating  be- 
fore a  justice  of  the  peace. 

It  is  objected,  that  the  complaint  does  not  show  that 
the  ofiTer  of  the  reward  was  made  public,  or  that  it  was 
made  by  handbill,  poster  or  newspaper.  The  complaint  al- 
leges ''  that  thereupon  the  said  defendant  offered  and  prom- 
ised any  person  or  persons  a  reward  of  one  hundred  dol- 
lars, whoever  would  apprehend  and  take  into  custody 
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the  said  Robert  Hewey,  so  that  he  might  be  dealt  with 
according  to  law," 

This,  it  seems  to  us,  implies  that  the  offer  was  publicly 
made  to  any  and  all  persons  who  might  choose  to  accept 
it  and  comply  with  its  terms.  A  person  may,  doubtless, 
publicly  ofter  a  reward  by  oral  statement,  as  well  as  by 
hand-bill,  poster  or  newspaper. 

The  latter  mode  has  the  advantage  of  being  likely  to 
make  the  offer  more  generally  known,  but  it  is  no  more 
binding  than  a  public  offer,  orally  made. 

It  is  also  urged  that  the  complaint  was  bad,  because  it 
did  not  show,,  that  at  the  time  of  the  demand,  or  at  the 
time  of  the  commencement  of  the  action,  the  defendant 
had  any  notice  that  the  plaintiffs  had  arrested  Hewey  and 
delivered  him  to  the  sheriff^  or  that  they  had  done  so  on 
account  of  the  offered  reward. 

The  complaint  shows  that  the  plaintiffs,  after  hearing 
of  the  offer  of  the  defendant,  and  relying  upon  it,  arrest- 
ed Hewey,  etc.  It  shows  that  the  plaintiffs  fully  complied 
with  the  terms  of  the  offered  reward.  They  accepted  the 
offer  and  performed  the  terms  thereof. 

This  gave  them  a  complete  and  perfect  right  of  action 
against  the  defendant,  for  the  reward,  whether  the  de-- 
fendant  had  notice  that  the  plaintiffs  had  accepted  and 
performed  the  proposed  contract  or  not.  Notice  to  the 
defendant  of  the  arrest  of  Hewey  was  not  one  of  the 
conditions  on  which  the  alleged  reward  was  to  be  paid. 
Harson  v.  Pike^  16  Ind.  140. 

No  available  error  was  committed  in  striking  out  the 
second  paragraph  of  the  answer,  because  in  actions  origi- 
nating before  justices  of  the  peace,  "All  matter  of  defence, 
except  the  statute  of  limitations,  set-off,  and  matter  in 
abatement,  may  be  given  in  evidence  without  plea."  2  B. 
8.  1876,  p.  612,  sec.  84.  The  matter  struck  out,  being 
neither  of  the  matters  excepted,  could  have  been  given  in 
evidence  without  plea. 

What  we  have  said  disposes  of  all  the  errors  properly 
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assigned,  except  that  upon  the  overruling  of  the  motion 
for  a  new  trial. 

We  can  not  reverse  the  judgment  on  the  evidence. 
There  was  evidence  tending  to  establish  all  the  material 
allegations  of  the  complaint.  From  the  evidence  we  think 
the  jury  may  well  have  found  that  the  defendant,  by  his 
oral  statements,  offered  the  reward  in  question,  for  the  ar- 
rest of  Hewey,  and  that  the  statements  were  intended  by 
him  to  be  public,  and  to  be  accepted  and  acted  upon  by 
any  one  who  might  choose  to  accept  and  act  upon  the 
proposition ;  and  that  the  plaintiffs,  in  pursuance  of  the 
offer,  followed  Hewey  to  another  county,  and  arrested  and 
returned  him. 

The  court  gave  to  the  jury  the  following  charges,  of 
which  the  appellant,  in  the  brief  of  his  counsel,  complains : 

"  1st.  This  suit  is  brought  for  the  recovery  of  a  reward, 
which  the  plaintiffs  allege  the  defendant  offered  for  the 
lorest  of  one  Hewey,  who  had  shot  the  defendant.  A 
person  feeling  himself  aggrieved,  may  offer  a  reward  for 
the  apprehension  of  an  offender;  and  if  any  person  or 
persons  arrest  such  offender,  he  or  they  would  be  entitled 
to  recover  the  same,  upon  due  proof  of  the  service. 

"  8d.  It  is  for  you  to  determine,  from  the  evidence, 
whether  this  arrest  was  made  out  of  the  limits  of  Foun- 
tain county.  If  you  find  it  was,  then  the  writ  held  by 
the  special  constable,  with  no  other  authentication  than 
the  warrant  of  the  justice,  was  ineffective,  null  and  void. 

'<  5th.  It  will  be  for  you  to  consider,  regarding  the  re- 
turn of  the  constable  on  his  writ,  from  the  testimony  be- 
fore you,  where  this  arrest  was  made ;  and  if  you  believe 
from  the  testimony  that  the  arrest  was  made  within  the 
jurisdiction  of  the  constable,  and  by  virtue  of  the  writ 
in  his  hands,  then  the  plaintiffs  would  not  be  entitled  to 
recover;  but  if  you  believe  the  arrest  was  made  out  of 
the  limits  of  the  county,  by  persons  who  were  induced  to 
perform  the  labor,  and  did  perform  the  labor,  then  they 
would  be  entitled  to  recover." 
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In  order  to  underBtand  the  application  of  the  charges 
thus  given,  it  will  be  necessary  to  state  some  of  the  facts 
of  the  case  as  they  appeared  by  the  evidence* 

It  appeared  that  Franklin  Dice,  a  justice  of  the  peace 
of  Fountain  county,  had  issued  a  warrant,  on  affidavit 
filed,  for  the  arrest  of  Hewey,  on  the  charge  of  shooting 
the  defendant,  with  intent  to  kill  him.  This  warrant  was 
directed  to  any  constable  of  Fountain  county,  and  not  to 
Samuel  McBavidson  by  name,  but  the  justice  endorsed 
on  the  back  of  the  warrant  the  following : 

*^  1  hereby  authorize  and  depute  Samuel  McBavidson  to 
serve  the  within  writ.    Given  under  my  hand. 

"  Franklin  Dice,  J.  P/' 

Armed  with  this  document,  McDavidson  and  the  other 
plaintiffs  pursued  Hewey  from  Fountain  into  Montgomery 
county,  and  there  arrested  him,  and  brought  him  before 
'Squire  Dice  for  examination.  McDavidson  made  the  fol- 
lowing return  to  the  writ,  viz. : 

^'  I  have  arrested  the  within  named  Robert  Hewey,  and 
have  his  body  now  in  court.       Samuel  McDavidson, 

"  Special  Constable." 

McDavidson  testified,  however,  that  they  did  not  arrest 
Hewey  by  virtue  of  any  warrant,  but  took  him  and 
brought  him  to  Fountain  county,  where  he  was  tried  be- 
fore Franklin  Dice,  and  sent  to  jail. 

The  appellant  insists  that  it  was  the  duty  of  McDavid- 
son to  arrest  Hewey,  as  such  special  constable,  and,  there- 
fore, that  he  could  not  legally  claim  the  reward  oftered, 
or  any  part  thereof,  and  hence,  that  the  joint  action  can 
not  be  maintained. 

It  may  be  conceded  that  if  McDavidson  had  been  a 
regular  constable,  with  a  warrant  in  his  hands  for  the 
arrest  of  said  Hewey,  it  would  have  been  his  duty  to 
make  the  arrest  without  reward ;  and  that  he  could  not 
have  recovered  the  reward,  though  he  followed  Hewey  into 
another  county  and  there  arrested  him,  which  he  might 
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have  done  under  the  provisions  of  sec.  8,  2  B.  S.  1876,  p. 
661,    Sturm  v.  Potter,  41  Ind.  181. 

It  may  be,  also,  that  if  McDavidson  had  accepted  an 
appointment  as  special  constable,  to  serve  a  valid  warrant 
properly  directed  to  him,  before  he  had  any  knowledge 
that  any  reward  was  offered  for  the  apprehension  of  the 
accused  person,  the  appointment  being  accepted  without 
any  view  to  the  reward  offered,  he  would  be  bound  to 
serve  the  warrant  without  reward.  The  evidence  in  the 
case  does  not  show  clearly,  whether  McDavidson  accepted 
the  appointment  as  special  constable  before  he  had  notice 
that  a  reward  was  offered,  and  without  any  view  to  the 
reward ;  or  whether  he  accepted  it  with  a  view  to  obtain 
the  reward. 

If  he  accepted  the  appointment  after  he  had  notice  that 
the  reward  was  offered,  and  with  a  view  to  obtain  it,  we 
are  by  no  means  prepared  to  say  that  his  appointment  as 
special  constable,  for  the  purpose  of  serving  the  warrant, 
would  deprive  him  of  the  right  to  the  reward.  He  was 
under  no  obligation  to  accept  the  appointment  or  make 
the  arrest.  If  a  private  person  is  desirous  of  making  an 
arrest,  in  order  to  obtain  a  reward,  it  seems  to  us  much 
better  that  he  should  do  it  under  a  proper  warrant  and 
appointment  as  special  constable,  than  that  he  should  do 
it  without  any  warrant  at  all. 

But  the  warrant  in  this  case  was  directed  to  any  con- 
stable of  Fountain  county,  and  not  to  McDavidson.  It 
therefore  conferred  no  right,  and  devolved  no  duty,  upon 
him  to  make  the  arrest. 

The  statute  provides,  that,  ^<  Whenever  there  shall  be  no 
constable  convenient,  and  in  the  opinion  of  the  justice  an 
emergency  exists  for  the  immediate  services  of  one,  such 
justice  may  appoint  a  special  constable  to  act  in  a  par- 
ticular cause ;  and  shall  note  such  appointment  in  such 
cause  on  the  docket,  and  shall  direct  process  to  him  by 
his  name ;  and  such  constable  so  appointed  shall  discharge 
Vol.  LVI.. 
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ihe  duties,  receiye  the  fees,  and  have  tiie  powen,  in  sach 
caase,  appertaining  to  the  office."  2  R.  8. 1876,  p.  688, 
aQc.  110 ;  see  ako,  Id.j  p.  678,  sec.  16. 

The  warrant,  not  being  directed  to  McDayidson,  con- 
ferred no  authority  upon  him  to  make  the  arrest.  Die- 
triehs  V.  SehaWj  48  Ind.  175.  As  it  conferred  no  authority, 
it  devolved  no  duty,  upon  him ;  and  he  occupied  the  same 
Delation  to  the  case  as  if  no  warrant  had  been  issued. 

The  objection  urged  to  the  first  charge  is,  that  it  is  too 
broad  in  its  terms.  The  counsel  in  their  brief  say,  ^^  The 
jdirase,  ^  any  person,'  not  only  includes  citizens  generally, 
but  officers  of  the  law,  constables,  sherifiB  and  other 
officers.  Now,  if  a  sheriff  or  constable  should  make  the 
arrest,  on  a  proper  writ,  would  he  be  entitled  to  the  re- 
ward ?  Clearly  not.  But  the  court  makes  no  distinction ; 
it  includes  every-body ;  and,  under  the  instruction  of  the 
court,  every-body  would  be  entitled  to  the  reward,  whether 
the  arrest  was  made  on  a  writ  by  an  officer  or  not." 

We  have  seen  that  there  was  no  warrant  in  the  case 
that  authorized  any  of  the  plaintiffs  to  make  the  arrest, 
c^  devolved  upon  either  of  them  any  duty  to  make  it. 
The  charge,  as  applied  to  the  case  made,  was  not  erroneous. 

The  third  and  fifth  charges  may  not  have  been  entirely 
correct  in  all  respects,  but  if  not,  in  view  of  the  case 
made  by  the  evidence,  they  could  have  done  the  defend- 
ant no  possible  harm.  It  was  entirely  immaterial,  for 
the  purposes  of  the  case,  whether  Hewey  was  arrested  in 
or  out  of  Fountain  county.  There  was  no  duty  devolving 
upon  the  plaintiffs,  or  either  of  them,  to  make  the  arrest, 
either  in  or  out  of  that  county ;  and  they  had  as  much 
right  to  make  the  arrest  in  one  county  as  in  another. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 
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Bastjlkdy. — Appeal  by  the  State  from  Judgmeni  (y  Justice  f^  the  Boaeer^^kik 
appeal  by  the  State  lies  to  the  circuit  court,  from  a  judgment  rendered 
hy  a  jwttce  of  the  peace  in  fanror  of  the  defendant  in  a  proeecution  for 
Ufltardy. 

Saxb. — Cmltmcafue.— Where  in  rach  cause,  upon  appeal  by  the  State  to 
the  circuit  court,  the  transcript  has  not  been  filed  in  such  court,  by  such 
justice,  tea  days  prior  to  the  commencement  of  the  term,  neither  party 
««■  be  forced  into  trial,  at  such  term,  and  an  order  continuing  such 
proeeoution  until  the  next  tenn,  eveiK  thoogh  objected  to  by  the  defend* 
aat^  is  proper. 

ScFBKifS  GouBT. — Ooniinwmoe, — ^The  Supreme  Gourt,  on  appeal,  will  not 
review  the  action  of  the  lower  court  in  granting  a  continuance  of  a 
canse  unless  it  appear  from  die  record  that  the  party  complaining  of 
audi  action  has  been  injured  thei^by. 

SiJCB.— JTcw  JWaL'—JIbwtoMie.'— JVactiflfl.--Quegtioaa  arising  upcm  the  admia- 
non  or  exclusion  of  eyidenoe  offered  on  the  trial  of  a  cause  are  proper 
assignments  as  reasons  for  a  new  trial,  but  can  not,  for  the  first  time^  h^ 
aasigned  as  em>r  en  appeal  to  the  Supreme  Gourt 

9M3fOL'-JSkori'Hkmd  i2ipopitr.>-*JBeeord— J3ta  of  Atf^pCKNit.— The  long^hand 
manuscript  of  the  evidence  given  upon  the  trial  of  a  cause,  as  reported 
bj  a  short-hand  reporter  under  the  provisions  of  the  act  in  relation  to 
such  reporting,  approved  March  7th,  1873,  (1  B.  S.  1876,  p.  769)  can  be 
certified  to  the  Supreme  Gourt,  on  appeal,  as  part  of  the  reoofd,  only 
bdpg  incorpovaled  in  a  bill  of  exceptions; 


From  the  Boone  Circuit  Court. 

J.  B.  McCabe,  8.  GlaypooL,  C.  8.  Werner  and  C.  C.  CM- 
tiMj  for  appellant. 

HowK^  J. — This  was  a  proeeention  for  bastardj,  by  the 
relatriz  of  the  appellee,  against  the  appellant,  as  defend- 
ant. The  prosecution  was  commenced  before  a  justice  of 
the  peace  of  Boone  county,  Indiana,  and  from  iiie  jus- 
tice's derinon  and  judgment,  which  was  in  faTor  of  the 
appellant,  <<the  plaintiff  prayed  an  appeal''  to  the  court 
below,  which  appeal  was  granted. 

In  the  court  below,  the  appellant  moved  the  court  to 
AsmiBs  the  appeal,  which  motion  was  overruled,  and  the 
ifipellant  excepted.  The  cause  was  then  tried  by  a  jury, 
in  the  court  below,  and  a  verdict  was  returned,  to  the  ei^ 
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feet  that  the  appellant  was  the  father  of  the  bastard  child 
of  the  relatrix,  as  alleged  in  the  complaint. 

Upon  written  causes  filed,  the  appellant  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
the  appellant  excepted.  And  judgment  was  rendered 
upon  the  verdict,  and  the  court  below  ordered,  that  the 
appellant  pay  to  the  relatrix  of  the  appellee,  for  the  main- 
tenance of  said  bastard  child,  a  certain  sum  of  money,  in 
certain  instalments.  From  this  judgment  of  the  court 
below,  this  appeal  is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

Ist.  The  court  below  erred,  in  excluding  competent  evi- 
dence, offered  by  the  appellant ; 

2d.  The  court  below  erred,  in  admitting  incompetent 
and  irrelevant  evidence,  on  behalf  of  the  appellee ; 

8d.  The  court  below  erred,  in  refusing  to  require  the 
appellee's  relatrix  to  answer  certain  proper  and  material 
questions,  propounded  to  her  by  the  appellant  on  the  trial ; 

4th.  The  court  below  erred,  in  overruling  appellant's 
motion  to  dismiss  the  appeal  of  this  cause  from  the  justice ; 

5th.  The  court  below  erred,  in  continuing  this  cause, 
over  the  appellant's  objections ;  and, 

6th.  Thefcourt  below  erred,  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

Wq  will  consider  and  decide  the  questions  presented  by 
these  alleged  errors,  in  their  order.  And,  in  so  doing,  the 
first  three  of  these  alleged  errors  may  well  be  considered 
together.  The  matters  stated  in  these  three  errors,  if 
they  had  been  properly  assigned  as  causes  for  a  new  trial, 
in  terms  sufficiently  certain  and  specific,  in  appellant's 
motion  for  such  new  trial,  addressed  to  the  court  below, 
would  have  presented  questions  for  our  consideration, 
which  might  very  possibly  have  resulted  in  the  reversal 
of  the  judgment.  These  matters,  if  they  existed  and 
were  wrong,  were  errors  of  law  occurring  at  the  trial; 
and  such  errors,  if  excepted  to,  constitute  the  eighth  stat* 
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utory  cause  for  a  new  trial.  2  B.  8. 1876,  p.  182.  Bat 
the  appellant  fiuled  to  assign  these  matters,  or  any  of 
them,  as  causes  for  a  new  trial,  in  his  motion  therefor,  in 
the  court  below;  and  having  so  failed  to  assign  them,  in 
the  lower  court,  the  assignment  of  these  matters,  or  any 
of  them,  as  alleged  errors,  in  this  court,  in  the  first  in- 
stance, is  not  available  to  the  appellant  for  any  purpose, 
and  presents  no  question  whatever  for  our  consideration. 
This  has  long  been  the  practice  of  this  court,  and  is  so 
well  established  by  repeated  decisions,  that  it  needs  no 
citation  of  authorities  to  support  it. 

The  fourth  alleged  error  is,  that  the  court  below  erred, 
in  overruling  appellant's  motion  to  dismiss  the  appeal  of 
this  cause  from  the  justice.  It  is  doubtful  if  the  record 
of  this  cause  fairly  presents  this  alleged  error,  as  the 
appellant's  motion  to  dismiss,  the  decision  thereon,  and 
the  exception  thereto,  were  not  made  part  of  the  record 
by  bill  of  exceptions.  But  assuming,  in  this  case,  that 
the  question  is  properly  presented,  we  can  not  hold  that 
the  court  below  erred,  in  refusing  to  dismiss  the  appeal 
of  this  cause  from  the  justice  of  the  peace.  Appellant's 
motion  to  dismiss  the  appeal  does  not  state  any  reason 
for  such  dismissal ;  but  we  do  not  doubt  that  the  assumed 
reason  was,  that,  in  a  prosecution  for  bastardy,  an  appeal 
would  not  lie  from  the  judgment  of  a  justice  to  the  cir- 
cuit court  of  his  county.  It  is  true,  that  our  statute  reg- 
ulating prosecutions  for  bastardy  does  not  contain  any  ex- 
press provision  for  an  appeal  by  the  State  from  the  judg- 
ment of  a  justice  in  favor  of  the  defendant.  But  it  has 
been  held  by  this  court,  that  a  prosecution  in  bastardy  is 
a  <avil  proceeding.  The  States  ex  rel.^  ete.j  v.  JEfearw,  19  Ind. 
92.  In  the  third  section  of  the  bastardy  act,  it  is  provided, 
that  in  such  prosecutions  ^^  the  rules  of  evidence  shall  be 
the  same  as  in  civil  cases."  2  R.  S.  1876,  p.  655.  And 
the  sixth  section  of  said  act  provides,  that  the  trial  of 
such  prosecutions,  both  before  the  justice  and  in  the  cir- 
cuit court,  shall  in  all  respects,  not  otherwise  provided  for 
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in  said  act,  ^be  governed  by  the  law  regnlating  ciyil 
raits."    2  IL  8. 1876,  p.  657.     Evidently,  we  think,  the 
liegiBlatare  intended  that  a  proeecution  fcMr  bastardy,  ex* 
eept  as  otherwise  provided  for  in  the  bastardy  act,  shonld 
be  regarded  as  a  civil  action*     In  the  64th  section  of  the 
act  defining  the  powers  and  duties  of  justices,  in  civil 
cases,  it  is  provided,  that  ^^Any  party  may  appeal  from  the 
judgment  of  any  justice  to  the  court  of  common  pleas  of 
the  county,  or  the  circuit  court,"  etc.  2  B.  8. 1876,  p.  621. 
In  Bisk  V.  The  StaUj  ex  rd.j  ete^  19  Ind.  152,  and  in  N^ 
v.  The  StatCy  ex  rd.^  dCy  8  Ind.  564,  it  was  held  by  this 
court,  that,  in  prosecutions  for  bastardy,  the  8tate  might 
appeal  from  the  judgment  of  the  justice  to  the  circuit 
court,  without  filing  an  appeal  bond.    It  does  not  appear, 
that  the  mere  right  of  appeal  by  the  State  was  questioned 
in  either  of  the  cases  cited ;  but  in  both  cases  the  point 
presented  and  decided  was,  that,  in  such  appeal  by  the 
State,  an  appeal  bond  was  not  necessary.     In  the  case 
of  The  Stale,  ex  rd.y  etc.,  v.  Brown,  4A  Ind.  829,  which 
was  a  prosecution  for  bastardy,  the  only  point  de«ided 
was,  that  the  State  could  not  appeal  from  the  mere 
finding  of  a  justice,  in  a  bastardy  suit,  when  it  appeared 
that  the  justice  had  not  rendered  a  judgment  upon  his 
finding.     This  decision  is  not  applicable  to  the  case  at 
bar,  for  in  this  case,  the  record  shows  that  the  justice  had 
rendered  a  judgment  upon  his  finding,  from  which  judg- 
ment  the  State  appealed  to  the  court  below. 

In  our  opinion,  under  the  law  of  this  State,  the  State 
may  appeal  from  an  adverse  judgment  of  a  justice,  in  a 
prosecution  for  bastardy,  to  the  circuit  court  of  the  county ; 
and,  therefore,  no  error  was  committed  by  the  court  below, 
in  overruling  appellant's  motion  to  dismiss  the  appeal  in 
this  cause. 

The  court  below  erred,  in  continuing  this  cause  over  the 
appellant's  objection,  is  the  fifth  alleged  error  assigned  by 
the  appellant.  The  continuance  of  causes  in  the  lower 
courts  must  be  left,  of  necessity,  very  largely  to  the  dis* 
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eretion  of  the  coart.  And  in  any  x^aee,  it  would  have  to 
appear  verj  clearly,  in  some  way^  as  a  proper  part  of  the 
record,  tiiat  the  rights  of  a  party  were  seriously  affected 
hjr  the  continuance^  before  this  court  would  disturb  the 
judgment  of  a  lower  court,  upoh  a  mere  order  of  contin- 
naaee.  In  tiiis  canse^  the  record  wholly  fails  to  show,  that 
the  i^^Uant  was  injured,  in  any  way,  by  the  continuance 
ef  this  caneew  Beeidesi,  the  record  does  show,  that  tfa^e 
transcript  and  other  papers  in  the  cause,  on  the  s^peal 
fiom  the  justice^  hhd  not  been  filed  in  the  court  below 
ten  days  before  the  first  day  of  the  term  at  which  tht 
eonntinuance  was  granted.  Ih  such  a  case,  the  cause  may 
well  be  continued  by  the  court,  until  its  next  term,  by 
mere  operation  of  law;  and  certainly,  in  such  a  oase^ 
neither  party  can,  under  our  present  practice,  force  a  trild 
of  the  cause,  at  the  first  term.  In  oiir  opinion^  the  court 
below  comoEHtted  no  error,  in  the  continuance  of  this 
etase. 

Thl3  sixth  and  last  alleged  error,  assigned  by  appellant^ 
is  the  decision  of  the  court  below,  iii  overruling  hid 
motion  for  a  new  trial.  The  only  causes  for  a  new  trials 
assigned  in  appellant's  motion  therefor,  were,  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence^  and  that  it 
was  contrary  to  law. 

It  appears  from  the  record  of  this  cause,  that^  after  th^ 
jury  had  been  duly  sworn  to  try  the  cause^  "Joseph  W. 
Breckenridge,  short-hand  reporter^  is  now  duly  sworn  to 
report  the  evidence  in  this  cause."  Th^  clerk  of  the 
eourt  below  has  inserted,  in  the  transcript  of  the  record 
in  this  ease,  a  manuscript  certified  by  said  Breckenridge 
te  be  a  verbatim  report  of  all  the  evidence  given  in  said 
eanse.  We  suppos^^  that  this  short^hand  reporter  wail 
employed  by  the  parties,  or  one  of  them, "  to  make  ft 
verbatim  report  of  the  evidence  "  in  this  cause,  although 
flie  reeofd  fails  to  show,  that  the  parties,  or  either  d 
them,  employed  said  reporter  to  make  such  report.  This 
proceeding  Seetns  to  have  been  had  under  the  terms  of 
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^An  act  concerning  the  employment  of  short-hand  re- 
porters, regulating  their  dnties,  and  providing  that  the 
original  long-hand  manuscript  report  of  evidenoe  may  be 
nsed  on  appeal  in  certain  cases/'  approved  March  7th, 
1873.    1  R.  S.  1876,  p.  769. 

In  the  first  section  of  this  act,  it  is  provided,  among 
other  things,  that,  on  appeal  to  this  court,  the  clerk  of 
the  court  below  may  certify  the  original  long-hand  man- 
uscript of  evidence,  ^when  the  same  shall  have  been 
incorporated  in  a  bill  of  exceptions,"  to  this  court,  in- 
stead of  a  transcript  of  such  evidence.  In  the  case  at 
bar,  the  derk  of  the  court  below  has  certified  to  this 
court  what  purports  to  be  the  original  long-hand  manu- 
^ript  of  the  evidence,  on  the  trial  of  this  cause ;  and  this 
manuscript,  although  not  signed  nor  authenticated,  in 
any  manner,  by  the  judge  of  the  court  below,  is  endorsed, 
^  General  bill  of  exceptions."  A  proper  inquiry,  therefore, 
is  presented,  what  is  a  bill  of  exceptions  ?  In  1  Burrill 
Xiaw  Diet.,  p.  205,  a  bill  of  exceptions  is  thus  defined ;  ^' A 
formal  statement  in  writing,  of  exceptions  taken  to  the 
opinion,  decision  or  direction  of  a  judge,  delivered  during 
the  trial  of  a  cause ;  setting  forth  the  proceedings  on  the 
trial,  the  opinion  or  decision  given,  and  the  exception 
taken  thereto ;  and  sealed  by  the  judge  in  testimony  of 
its  correctness."  This  definition  is  in  strict  harmony  with 
the  provisions  of  the  S46th  section  of  our  code  of  prac- 
tice, which,  as  we  construe  it,  makes  the  signature  of  the 
judge  an  indispensable  part  of  a  bill  of  exceptions.  The 
long-hand  manuscript  of  the  evidence,  taken  by  a  short- 
hand reporter,  can  only  be  certified  to  this  court,  as  a  part 
of  the  record,  under  the  statute,  ^*  when  the  same  shall 
have  been  incorporated  in  a  bill  of  exceptions."  The 
manuscript  of  the  evidence,  in  this  case,  was  not  incor- 
porated in  a  bill  of  exceptions,  and  therefore  it  forms  no 
part  of  the  record  of  this  cause.  And,  the  evidence  not 
being  properly  in  the  record,  of  course  no  question  is 
presented  for  our  consideration  by  the  sixth  alleged  error. 


MAY  TERM,  1877.  67 

Myen  «.  Jarboe. 


We  find  no  available  error  in  the  record  of  tbis  caooe. 
The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


Mtebs  v.  Jabbob. 

Kew  TiaAL.— Jfotion /or. — When  to  be  Made, — DraeHee, — ^Amotion  for  s 
new  trial  must  be  made,  and  the  written  canaes  therefor  filed,  at  the 
term  at  which  the  finding  or  Terdict  is  rendered,  except  where  it  is  sought 
lor  reasons  snbeeqaently  discovered. 

Same. — Supreme  Court. — ^The  record  of  a  cause,  on  appeal  to  the  Supreme 
Court,  showed,  that  at  the  term  at  which  the  verdict  was  rendered  a 
motion  had  been  made,  and  reasons  filed,  for  a  new  trial,  and  the  cause 
continued ;  that  at  a  subsequent  term,  over  a  motion  by  the  successful 
party,  for  judgment  on  the  verdict,  a  new  trial  was  granted,  upon  a  mo- 
tion and  reasons  therefor  then  filed. 

Hdd,  the  reasons  first  filed  not  being  in  the  record,  and  those  last  filed  not 
being  for  cause  diBcovered  since  the  trial,  that  the  order  granting  such 
new  trial  was  erroneous. 

From  the  Clay  Circuit  Court. 

6r.  A.  Knight  and  S.  W,  Curtis j  for  appellant. 
W.  W.  Carter  and  S.  D.  Coffey^  for  appellee. 

BiDDLB,  J. — Complaint  by  Jarboe  against  Myere,  on  an 
account  stated. 

Answer : — 

First.    Denial ; 

Second.    Counter-claim ; 

Third.    Set-off;  and, 

Fourth.    Counter-claim. 

Motions  to  strike  out  parts  of,  and  demurrers  to,  the 
second,  third  and  fourth  paragraphs  of  the  answer,  as 
the  record  briefly  states,  were  made  and  overruled,  and 
exceptions  taken,  but  neither  the  motions  nor  the  de- 
murrers are  in  the  record,  and  we  do  not  know  upon 
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what  grounds  or  caiie^  they  were  based;  nor  do  the 
parties  mention  them  in  their  briefs. 

A  trial  by  jury  was  had  at  the  June  term  of  the  court, 
1874,  and  a  verdict  rendered  in  favor  of  the  defendant, 
Myers,  for  three  hundred  dollars  and  thirty-seven  and  one- 
half  cents.  Immediately  following  the  verdict,  the  clerk's 
entry  upon  the  record  is  as  follows :  ^<  The  plaintiiF  files 
motion  and  reasons  for  a  new  trial,  (here  insert,)  and  day 
is  given."  On  the  30th  day  of  June,  1874,  the  clerk's 
entry  on  the  record,  immediately  after  entitling  this  cause^ 
is  as  follows :    **  This  cause  is  continued." 

These  were  all  the  proceedings  had  at  the  June  term. 
The  motion  for  a  new  trial,  and  causes  filed,  if  any  were 
filed  at  that  term,  are  nowhere  in  the  record. 

At  the  next  ensuing  term,  October  term,  1874,  Myers 
moved  for  judgment  on  the  verdict.  This  motion  was 
overruled,  and  exceptions  properly  reserved  by  a  bill  of 
exceptions. 

The  next  entry  of  the  clerk  in  the  case,  made  at  the 
October  term,  is  as  follows :  '^  On  motion  of  said  plain- 
tiff*, by  his  attorneys,  a  new  trial  is  granted  to  said  plain- 
tifi*,  on  the  terms  following :  That  he  pay  all  the  costs  of 
this  cause,  except  the  costs  of  the  original  writ  herein.  On 
or  before  the  first  day  of  the  next  term  of  this  court. 
To  which  ruling  of  the  court,  the  defendant  now  excepts, 
and  files  his  bill  of  exceptions."  This  bill  of  exceptions 
shows,  that  at  the  October  term,  1874,  the  plaintifiT  filed 
a  motion  and  causes  for  a  new  trial,  which  are  set  forth 
at  length. 

At  the  December  term  following,  further  proceedings 
were  had  in  the  cause ;  and  also  at  the  March  term,  1875. 
At  the  May  term,  1876,  a  trial  by  jury  was  had,  and  ver- 
dict rendered  for  the  plaintiff.  Over  various  motions 
made,  and  exceptions  reserved  by  the  appellant,  a  final 
judgment  was  rendered  upon  this  verdict.    Appeal. 

Amongst  other  assignments  of  error,  the  appellant 
alleges: 
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Ist*  Overroling  tiie  motioii  for  judgment  on  the  verdict 
in  his  fEtvor ;  and, 

2d.  SuBtaining  the  appellee's  motion  for  a  new  trial, 
setting  aside  the  verdict,  and  granting  a  new  trial. 

The  appellee  claims,  that  the  record  shows,  that  he  did 
file  his  motion,  with  written  canses,  for  a  new  trial,  at 
the  June  term ;  that  the  record  imports  ahsolnte  verity, 
and  can  not  be  questioned ;  and  if  the  record  was  not 
property  made  np,  there  should  have  been  an  objection 
made  to  it  at  the  time. 

But  if  we  hold  the  record  true,  absolutely,  and  that  it 
can  not  be  questioned,  it  only  shows  the  fact  that  such  a 
motion  was  filed  at  that  term ;  it  does  not  show  the  mo- 
tion nor  the  written  causes;  they  are  nowhere  in  the 
record ;  we  can  not  judge  of  these ;  and  there  was  nothing 
to  object  to  below.  Besides,  it  appears  by  a  bill  of  ex<- 
ceptions  in  another  part  of  the  record,  that  this  was  not 
the  motion  upon  which  the  court  subsequently  acted.  It 
seems  to  us,  that,  if  the  fact,  that  such  a  motion  and  causes 
were  then  filed,  was  held  to  be  proved  by  the  record,  or 
was  00  found  by  the  court,  and  they  were  lost,  the  appel- 
lee should  have  obtained  leave  to  substitute  them,  and 
when  substituted,  should  have  made  them  a  part  of  the 
proceedings,  as  of  the  June  term,  by  a  nune  pro  tune 
entry.  But  as  it  is,  the  record  nowhere  showing  the 
motion  and  causes  filed  at  the  June  term,  we  must  hold 
it  as  if  no  such  motion  and  causes  were  filed.  Indeed, 
we  can  see  no  way  to  uphold  the  proceedings  subsequent 
to  the  June  term,  1874 ;  and,  as  there  is  no  question  in 
the  record,  arising  before  the  finding  of  the  Verdict  at 
that  term,  we  think  the  appellant's  motion  for  judgment 
on  the  verdict  found  in  his  favor  was  well  taken,  and 
should  have  been  sustained.  The  motion  for  a  new  trial, 
made  at  the  next  term  of  the  court,  came  too  late,  and 
can  not  be  held  as  any  part  of  the  record  for  the  pur- 
poses of  such  a  motion.  KnUz  v.  Craig ^  68  Ind.  661.  Not 
was  it  competent  for  the  court  to  grant  time  to  file  the 


60  SUPREME  COURT  OF  INDIANA- 

DitUm  «.  Morgan  et  aL 

motion,  with  written  caoses,  beyond  the  term  at  which  the 
verdict  was  rendered,  unless  for  causes  arising  after  verdict, 
as  we  have  often  decided. 

The  judgment  and  proceedings,  subsequent  to  the  ver- 
dict rendered  at  the  June  term,  1874,  are  reversed,  with 
costs ;  and  the  cause  remanded,  with  directions  to  render 
judgment  on  the  verdict,  in  favor  of  the  appellant,  with  in- 
terest from  its  date  until  the  time  the  judgment  is  ren- 
dered, with  costs. 


DiTTON  V.  Morgan  et  al. 

LiQnOB  Law.— uie<  cf  1878.— <Sweion  12.— Cbtcatn^  JnUxnoaJwiL^Iimdmg.-- 
In  an  action  against  a  liqaor  dealer,  under  section  12  of  the  act  of  Feb- 
ruary 2701, 1873,  (Acts  1873,  p.  151)  to  regulate  the  sale  of  intoxicatiog 
liquors,  etc.,  for  damages  resulting  to  the  plaintiff  by  the  intoxication  of 
a  certain  person,  the  complaint  alleged  that  the  defendant  "sold,  bar- 
tered or  gave,  or  permitted  to  be  sold,  bartered  or  given,  to''  such  person, 
in  the  defendant's  "saloon  a  quantity  of  intoxicating  liquor,  which" 
such  person  "  then  and  there,  in  and  upon  said  premises,  drank,"  and 
thereby  became,  "in  whole  or  in  part,  intoxicated.** 

Hdd,  on  demurrer,  that  such  allegation  does  not  show  that  the  defendant 
had  "caused"  such  intoxication,  and  the  complaint  is  therefore  insuffi- 
cient 

From  the  Huntington  Circuit  Court. 

G.  Cowgillj  M.  H.  Kidd  and  C.  K  CawgiU,  for  appellant. 

WoRDBN,  J. — This  action  was  brought  by  the  appellees, 
against  the  appellant,  William  Ditton,  and  Charles  Dit- 
ton,  in  the  Wabash  Circuit  Court,  and  taken  by  change 
of  venue  to  the  Huntington  Circuit  Court. 

A  demurrer  was  sustained  to  the  complaint,  as  to  Charles 
Ditton,  and  such  proceedings  were  had,  as  that  final  judg- 
ment was  rendered  for  the  plaintiffs,  against  William  Dit- 
ton, who  appeals  to  this  court. 

The  complaint  consisted  of  two  paragraphs,  to  each  of 
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which  the  appellant  filed  a  demurrer  for  want  of  sufficient 
facts,  but  the  demurrers  were  overruled,  and  the  appellant 
excepted.    Error  is  assigned  upon  each  of  these  rulings. 

The  complaint  was  as  follows : 

"  Plaintifis  complaining  of  defendants,  and  for  cause  of 
action,  say :  That  Daniel  O.  Morgan  is  the  husband  of 
said  plaintiff  Martha  E.,  and  father  of  said  plaintifis 
Sarah  J.,  Oliver,  Ida  M.,  Louella,  Delia  A.  and  Stella  L., 
who  are  minors  of  the  ages  of  fifteen,  twelve,  ten,  six, 
three  and  one  years,  respectively.  That  said  Daniel  O.  is 
a  person  who  is  in  the  habit  of  becoming  intoxicated, 
whenever  he  can  get  liquor  on  which  to  get  intoxicated. 
That  when  so  intoxicated  he  is  a  vicious  and  dangerous 
man,  and  is  liable  to  do  great  bodily  injury  ta  plaintifis 
and  to  others.  That  said  Daniel  O.  is  a  poor  man,  of  very 
limited  means.  That  plaintifis  are  dependent  upon  him 
for  their  support  and  protection.  That  he  obtains  his 
support,  and  that  of  plaintiffs,  by  day-labor.  That  defend- 
ant William  Ditton  is  a  saloon  keeper,  and  engaged  in 
the  sale  of  intoxicating  liquors.  That  his  saloon,  in  which 
he  does  business,  is  in  and  upon  the  premises  of  said  de- 
fendant  Charles  Ditton,  being  eighteen  and  two-thirds 
feet  off  of  the  north  end  of  lot  No.  28,  original  plat  of 
Wabash,  in  said  county,  and  plaintifis  aver  that  said  sa- 
loon is  kept  in  and  upon  said  premises,  with  the  knowl- 
edge and  consent  of  said  Charles.  That  said  Charles 
knowingly  permitted  the  sale  of  intoxicating  liquors  by 
the  said  William,  in  and  upon  said  premises,  and  knew 
that  persons  had  become  intoxicated,  in  part  or  in  whole, 
from  the  drinking  of  said  liquors  thus  sold.  And  plain- 
iaSA  aver,  that  on  the  16th  day  of  October,  1873,  said  de- 
fendant William,  by  himself  or  agent  or  employee,  well 
knowing  the  vicious  and  intemperate  habits  of  said  Daniel 
0.,  sold,  bartered  or  gave,  or  permitted  to  be  sold,  bartered 
or  given,  to  the  said  Daniel  O.,  in  his  said  saloon,  a  quan- 
tity of  intoxicating  liquor,  which  said  Daniel  O.  then  and 
there,  in  and  upon  said  premises,  drank.    And  plaintiffi^ 
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aver,  that  by  the  drinking  of  said  liquors,  as  aforesaid, 
said  Daniel  O.  became,  in  whole  or  in  part,  intoxicated. 
That  in  consequence  of  said  intoxication,  and  while  so 
intoxicated,  said  Daniel  O.  lost,  squandered,  or  had  stolen 
from  him,  a  large  sum  of  money,  to  wit,  fifty  dollars,  which 
should  have  gone  to,  and  was  necessary  for,  the  support 
of  plaiuti£b.  That  owing  to  said  intoxication,  said  Daniel 
O.  was  unable  to  find  his  way  home,  and  had  to  remain 
out  of  doors,  in  the  cold  and  storm,  all  night  of  said  16th. 
That  during  all  of  said  night  plaantifiSs  were  anxious  and 
uneasy,  and  had  great  fears  for  his  safety  and  well-being, 
and  in  consequence  of  which  they  suffered  greatly  in  body 
and  mind.  That  while  said  Daniel  O.  was  so  intoxicated 
imd  wandering  about,  trying  to  find  his  way  home,  he  up- 
set the  buggy  in  which  he  was  riding,  and  greatly  injured 
himself,  and  also  the  horse  attached  to  the  buggy,  which 
horse  and  buggy  belonged  to  his  employers,  and  at  the 
same  time  broke  and  wasted  a  large  amount  of  medicine, 
belonging,  and  thereby  creating  a  large  liability,  to  said 
employers,  in  the  sum  of  fifty  dollars,  which  will  greatly 
affect  plaintiff'  means  of  support,  he  having  left  them 
almost  entirely  destitute  of  food  to  eat  and  clothing  to 
protect  them  from  the  cold.  That  the  winter  storms  are 
eoming  on,  and  most  of  them  are  barefooted,  and  without 
means  to  get  shoes.  That  during  said  absence  of  said 
Daniel  O.  they  have  suffered  greatly  for  want  of  food  and 
clothing.  Plaintiffs  allege,  that  in  consequence  of  said 
sale  or  giving  away  of  said  liquor  by  said  William,  his 
agent  or  employee,  to  said  Daniel  O.,  they  have  been  dam- 
aged in  the  sum  of  two  thousand  dollars.  Wherefore 
they  demand  judgment  in  the  sum  of  two  thousand  dol- 
lars, that  said  Martha  E.  have  entire  control  of  the  same, 
and  for  all  further  relief. 

**  Second  paragraph.  Plaintifis,  complaining  of  defend- 
ants, say :  That  Daniel  O.  Morgan  is-  the  husband  of 
said  plaintiff  Martha  E.,  and  the  father  of  said  plaintifib 
Sarah  J.,  OKver,  Idi^  M.,  Louella,  Delia  A.  and  Stella  L. 
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That  all  of  said  plaintiflb,  except  said  Martha  E.,  are 
mmors,  and  of  the  ages  of  fifteeo,  twelve^  ten,  six,  three  and 
ene  years,  respectively.  That  said  Daniel  0.  is  a  person  who 
is  in  the  habit  of  becoming  intoxicated,  on  every  occasion 
when  he  can  get  liquor  on  which  to  get  intoxicated,  and 
when  so  intoxicated  is  a  vicious  and  dangerous  man. 
That  said  Daniel  O.  is  a  poor  man,  of  very  limited  means. 
That  plaintiffit  are  dependent  upon  him  for  their  support 
and  protection.  That  said  Daniel  O.  obtains  his  support,, 
and  that  of  the  plaintiiis,  by  day-labor.  That  defendant 
William  Ditton  is  a  saloon  keeper,  and  engaged  in  the 
sale  of  intoxicating  liquors.  That  his  saloon,  where  he 
sold  liquors,  is  in  and  upon  the  premises  of  said  Charles 
Ditton,  and  is  there  kept  with  the  knowledge  and  consent 
of  said  Charles.  That  said  Charles  knowingly  permitted 
the  sale  of  intoxicating  liquors,  by  said  William,  on  said 
premisea,  and  knew  that  persons  had  become  intoxicated^ 
in  whole  or  in  part,  from  the  drinking  of  said  liquors  so 
sold ;  the  said  premises  being  eighteen  feet  off  of  the  north 
end  of  lot  twenty-eight,  in  the  original  plat  of  the  city 
oi  Wabash,  in  said  county.  That  on  or  about  the  16th 
day  of  October,  1873,  said  defendant  William  Ditton  by 
himself,  agent  or  employee,  well  knowing  the  intemper* 
ate  and  vicious  habits  of  said  Daniel  O.,  sold,  bartered  or 
gave,  or  permitted  to  be  sold,  bartered  or  given,  to  said 
Daniel  O.,  in  his  said  saloon,  a  quantity  of  intoxica- 
ting liquor,  which  said  Daniel  O^  then  and  there,  in 
and  upon  said  premises,  drank.  And  plaintiffi  aver, 
that  by  the  drinking  of  said  liquor  as  aforesaid,  said 
Daniel  O.  became  in  whole  or  in  part  intoxicated.  Where- 
fore they  say,  that  in  consequence  of  the  said  sale  and  the 
intoxication  of  said  Daniel  O.,  they  are  damaged  in  the 
sum  of  two  thousand  dollars,  for  which  they  demand 
ju^ment  and  all  proper  relief/' 

The  complaint  is  based  upon  the  12th  section  of  the  act 
of  February  27th,  1878,  to  regulate  the  sale  of  intoxicating 
liquors,  etc.,  (Acts  1873,  p.  151,)  which  provides,  that 
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^^  every  husband,  wife,  child,  parent,  guardian,  employer, 
or  other  person  who  shall  be  injured  in  person  or  property, 
or  means  of  support,  by  any  intoxicated  person,  or  in 
consequence  of  the  intoxication,  habitual  or  otherwise,  of 
any  person,  shall  have  a  right  of  action  in  his  or  her 
name,  severally  or  jointly,  against  any  person  or  persons 
who  shall,  by  selling,  bartering  or  giving  away  intoxicat- 
ing liquors,  have  caused  the  intoxication,  in  whole  or  in 
part,  of  such  person,"  etc. 

It  will  be  seen,  that  to  make  a  case  within  this  provision 
of  the  statute,  the  party  charged  must  have  caused  the 
intoxication,  in  whole  or  in  part,  by  selling,  bartering  or 
giving  away  intoxicating  liquor.  This  is  not  charged  in 
either  paragraph  of  the  complaint. 

The  first  paragraph  charges,  that  the  defendant  William 
'^  sold,  bartered  or  gave,  or  permitted  to  be  sold,  bartered 
or  given  to  the  said  Daniel  0.,  in  his  said  saloon,  a  quan- 
tity of  intoxicating  liquor,  which  the  said  Daniel  O.,  then 
and  there,  in  and  upon  said  premises,  drank."  The  aver- 
ment, thus  in  the  alternative,  is  no  better  than  if  it  had 
been  simply  that  the  defendant  permitted  the  liquor  to  be 
sold,  bartered  or  given  to  Morgan,  in  the  defendant's 
saloon,  and  that  Morgan  then  and  there  drank  it. 

The  allegation  may  be  true,  and  yet  the  defendant  may 
have  refused  to  either  sell,  barter  or  give  to  Morgan  any 
liquor  whatever,  but  some  friend  of  Morgan  may  have 
been  present,  with  a  flask  of  liquor  in  his  pocket,  out  of 
which  he  may  have  treated  Morgan,  with  the  permission 
of  the  defendant.  Or  some  one  else  may  have  procured 
liquor  from  the  appellant,  and,  having  procured  it,  he  may 
have  given  some  of  it  to  Morgan.  This  would  not  make 
the  defendant  liable  under  the  statute. 

The  same  objection  exists  to  the  second  paragraph  of 
the  complaint.  Each  paragraph  was  radically  defective, 
and  the  demurrer  to  each  should  have  been  sustained. 
We  have  not  considered  whether  the  complaint  was  good, 
in  other  respects. 
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The  judgment  below  is  revereed,  with  costs,  and  t^e 
caase  remanded  for  further  proceedings  in  accordance 
with  this  opinion* 


Stbin  v.  Hauoe. 

KAHKMKrrr. — Use, — I)re$ar%j)don, — AncierUWindows, — Light — Air, — ^Anease-        i  s^t    ^5 
ment  in  light  and  air,  to  be  supplied  to  the  ancient  windows  of  one  per-        ll^    ^^ 
0on,  from  the  premifles  of  another,  can  not  be  acquired  in  this  State  hy 
mere  lue  or  prescription. 

QAMKr—StatuU  QnuirMed. — By  the  act  of  this  State,  "touching  easements," 
(1  R.  S.  1876^  p.  436)  the  Legislature  intended  neither  to  recognize  ncr 
adopt  the  English  rule  in  relation  to  easements  in  light  and  air,  but  to 
prevent  the  future  acquisition  of  such  easements,  except  in  conformity 
vith  the  provisions  of  such  statute. 

From  the  Dearborn  Circuit  Court 

JV.  S.  Grivan  and  W,  H.  Matthews^  for  appellant. 
J.  Schwartz,  for  appellee. 

BiDDLB,  J. — This  action  is  brought  by  the  appellee^  to 
establish,  by  use,  an  easement  in  light,  to  be  supplied  to 
his  ancient  windows  from  the  premises  of  the  appellant. 
The  complaint  alleges  such  use,  uninterruptedly,  during 
twenty  years,  acquiesced  in  by  the  vendor  of  the  appel- 
lant, and  by  the  appellant  after  his  purchase ;  and  that 
after  such  use  and  acquiescence,  the  appellant  erected 
upon  his  own  premises  a  frame  structure,  which  effect- 
ively and  permanently  obstructed  the  light  from  the  win- 
dows of  the  appellee.  The  sufficiency  of  the  facts  al- 
1^^  in  the  complaint  to  maintain  the  action  was  ques- 
tioned by  a  demurrer,  which  was  overruled.  Exceptions 
were  taken  to  the  rejection  of  certain  evidence ;  also  to 
the  giving  of  certain  instructions  to  the  jury,  and  to  the 
sufficieDcy  of  the  evidence  to  sustain  the  verdict,  upon  all 
Vol..  LVL- 
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of  which,  questions  are  presented  for  onr  decision ;  bat 
the  fundamental  question  in  the  case,  which  must  be  an- 
swered before  the  rights  of  the  parties  can  be  ultimately 
settled,  continually  recurs  to  us,  namely :  Can  an  ease- 
ment in  light  and  air,  to  be  supplied  to  the  ancient  win- 
dows of  one,  from  the  premises  of  another,  be  acquired  by 
use  or  prescription  in  the  State  of  Indiana?  We  there- 
fore proceed  at  once  to  the  examination  of  this  question. 
We  read  much  in  our  books  about  the  common  law 
right  in  England,  of  an  easement,  acquired  by  use  or  pre- 
scription, in  light  or  air  coming  to'.ancient  windows  ftora 
the  premises  of  another ;  but  when  the  history  of  the  right 
is  carefully  studied,  it  will  be  found  that  it  was  sometimes 
disputed.  It  was  denied  in  the  case  of  Bury  v.  Pope,  1 
Cro.  Eliz.  118,  and,  under  the  reign  of  Charles  IE.,  in  the 
case  of  Palmer  v.  Fletcher,  1  Lev.  122.  It  was  modified 
by  the  custom  of  London,  and,  indeed,  was  never  indis- 
putably settled  until  it  was  established  by  the  statute  of 
8  William  lY.,  c.  71,  sec.  8.  But  assuming  that  such  an 
easement  was  a  common  law  right  in  England,  before  the 
statute  of  William  IV.,  the  question,  whether  it  is  a  com- 
mon law  right  in  the  State  of  Indiana,  has  never  before 
been  directly  presented  to  this  court.  In  the  case  of 
Keiper  v.  Klein,  51  Ind.  816,  the  question  was  incidentally 
noticed ;  but  that  case  turned  upon  the  question,  whether 
a  certain  deed  conveyed  such  an  easement  by  implication ; 
not  whether  it  could  be  acquired  by  use  or  prescription. 
And  it  has  been  held,  that  the  common  law,  as  a  system, 
is  adopted  in  this  State,  except  such  parts  of  it  as  are  in- 
consistent with  our  institutions,  or  not  suited  to  the  con- 

•  

dition  of  the  country.  In  the  case  of  Robeson  v.  PUtengerj 
1  Green,  Ch.  57,  it  is  held,  that  when  ancient  lights 
have  existed  for  upwards  of  twenty  years,  undisturbed, 
the  owner  of  an  adjoining  lot  has  no  right  to  obstruct 
them ;  but  this  case  was  decided  mainly  on  the  authority 
of  Story  V.  Odin,  12  Mass.  157,  which  has  long  ceased  to 
be  the  law  of  Massachusetts ;  for  in  the  case  of  BandaU  v. 
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Sandersoriy  111  Mass.  114,  decided  more  than  sixty  years 
later,  it  is  expressly  held,  that  ^'  It  is  the  established  law, 
in  this  Commonwealth,  that  an  easement  of  light  and  air 
can  not  be  acquired  by  prescription,"  in  support  of  which 
many  cases  are  cited.    In  the  case  of  Durel  v.  BoisblanCj 
1  La.  An.  407,  where  the  easement  of  light  to  a  window 
was  coupled  with  the  right  of  way  through  a  passage,  it 
was  held,  that  they  could  not  be  obstructed ;  but  the  de- 
dsion  was  expressly  placed  upon  the  ground  that  these 
servitudes  were  visible  and  palpable,  and,  on  examination 
of  the  property  the  purchaser  must  have  seen  them, — ^the 
court  remarking,  that,  ^^  could  we  believe  that  he  was  igno- 
rant of  them,  a  very  different  case  would  have  been  pre- 
sented." In  the  case  of  Gerber  v.  Grabely  16  HI.  217,  it  is  held, 
that  ^'  Twenty  years'  uninterrupted  and  unquestioned  en- 
joyment of  lights,  constitutes  them  ancient  lights ;  in  the 
enjoyment  of  which  the  owner  will  be  protected."    But 
Catok,  J.,  in  a  separate  opinion,  evidently  doubts  the 
wisdom  of  the  rule,  and  Treat,  C.  J.,  dissented.    These 
three  cases  are  all  the  decisions  we  can  find,  and  these 
three  States — 'New  Jersey,  Louisiana  and  Illinois — the 
only  States  which  have  adopted  the  English  rule  concern- 
ing easements  in  light  and  air,  acquired  by  use  or  prescrip- 
tion, and  the  case  in  Illinois  is  the  only  one  fully  in  accord 
with  the  English  decisions,  and  is  based  upon  a  full  adop- 
tion of  the  English  common  law  by  a  statute  of  the  State. 
Against  these  deciBions  we  have  many  American  au- 
thorities.   In  Napier  v.  BulwinkUy  5  Rich.  811,  it  is  held, 
that  ''In  the  case  of  a  window,  which  gives  no   cause 
of  action  to  the  owner  of  the  space  over  which  it  looks, 
he  10  not  bound  to  obstruct  within  twenty  years  to  pre- 
vent the  acquisition  of  a  right ;  and  without  some  other 
drcumstance,  from  which  his  assent  to  the  easement  as  a 
right  may  be  inferred,  his  grant  can  not  be  presumed  from 
the  mere  unobstructed  enjoyment."    In  Parker  v.  Footej  19 
Wend.  809,  that  eminent  jurist,  Bronson,  J.,  in  delivering 
the  opinion  of  the  court,  says :  ''  There  is,  I  think,  no  prin- 
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ciple  upon  which  the  modern  English  doctrine  on  the  snb- 
ject  of  lights  can  be  supported.  It  is  an  anomaly  in  the 
law.  It  may  do  well  enough  in  England ;  and  I  see  that 
it  has  recently  been  sanctioned  with  some  qualification, 
by  an  act  of  parliament.  Stat.  2  &  3  Will.  4,  c.  71,  sec.  3. 
But  it  can  not  be  applied  in  the  growing  cities  and  villages 
of  this  country,  without  working  the  most  mischievous 
consequences.  *  Nor  do  I  find  that  it  has  been  adopted 
in  any  of  the  States."  This  doctrine  is  fully  approved  in 
Cherry  v.  SteiUj  11  Md.  1. 

In  Iowa,  the  English  doctrine  is  held  inapplicable. 
Morrison  v.  Marquardtj  24  Iowa,  35.  In  Powell  v.  Sims^ 
5  W.  Va.  1,  the  English  common  law  of  ancient  lights 
was  disapproved.  Ohio  has  decided,  that,  "An  ease- 
ment in  light  and  air,  to  be  supplied  to  one's  windows 
from  the  premises  of  another,  can  not  be  acquired  *  by 
use  or  prescription."  Mullen  v.  Strieker^  19  Ohio  State,  185. 
See  also  Banks  v.  The  American  TVact  Society^  4  Sandf.  Ch. 
488.  We  have  already  cited  Randall  v.  Sanderson,  111 
Mass.  114,  which  is  supported  by  the  following  cases. 
Fifty  Associates  v.  Tudor,  6  Gray,  255 ;  Rogers  v.  SawiUy 
10  Gray,  376 ;  Carrig  v.  Dee,  14  Gray,  583.  Massachusetts 
has  long  since  abrogated  the  English  doctrine  by  statute. 
Mr.  Washburn  says :  "  The  tendency  of  late  years,  in 
this  country,  has  been  against  the  doctrine  of  gaining  a 
prescriptive  right  to  the  enjoyment  of  light  and  air,  as 
an  easement  appurtenant  to  an  estate,  on  the  ground 
that  it  is  incompatible  with  the  condition  of  a  country 
which  is  undergoing  such  radical  and  rapid  changes  in 
the  progress  of  its  growth;"  (2  Washb.  Eeal  Prop.  346,) 
and  he  cites  the  States  of  New  York,  Massachusetts, 
South  Carolina,  Maine,  Maryland,  Alabama,  Pennsylvania 
and  Connecticut,  as  having  discarded  the  English  doc- 
trine ;  to  which  list  of  states  he  might  have  added  Ohio, 
Iowa  and  West  Virginia,  as  we  have  seen  by  the  author- 
ities cited,  supra.  In  several  of  the  States,  the  question 
seems  to  be  yet  undecided. 
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It  may  not  be  unprofitable  to  reason  a  moment  upon 
the  propriety  of  following  the  current  of  American  au- 
thorities upon  this  question,  to  which  a  few  exceptional 
cases  seem  as  but  eddies.  In  the  first  place,  an  easement 
in  light  or  air  is  unlike  any  other  easement  known  to  the 
law.  It  is  neither  an  appurtenance  nor  a  hereditament.  No 
definition  of  property  known  to  the  law  includes  it  spe- 
cifically. No  exclusive  right  can  be  had  in  light  or  air ; 
legislation  can  not  create  such  a  right,  because  man  has 
no  exclusive  dominion  over  them.  They  are  for  all  in 
common,  "and  upon  whom  doth  not  his  light  arise?" 
Job  25,  3.  And  "  The  wind  bloweth  where  it  listeth,  and 
thou  hearest  the  sound  thereof,  but  canst  not  tell  whence 
it  cometh,  and  whither  it  goeth."  St.  John  8,  8.  To  give  a 
right  of  property  in  light  or  air,  which  can  control  the 
right  to  the  use  of  land,  is  to  make  the  incident  greater 
than  the  principal,  and  allow  the  shadow  to  control  the 
substance. 

Second,  the  owner  of  open  space  may  not  know,  and 
can  not  know  of  right,  the  internal  arrangement  of  his 
neighbor's  house ;  and  may  "  stand  by  "  while  the  invad- 
ing chtim,  whicb  is  finally  to  embarrass,  if  not  to  destroy, 
the  usefulness  of  his  land,  is  gradually  accruing  against 
him,  until  it  becomes  a  vested  right,  whicb  he  can  not 
dispute. 

Thirc(,  if  he  knows  that  the  right  is  accruing  against 
him,  he  has  no  right  of  action  against  the  person  who 
enjoys  his  light  or  air,  to  prevent  it,  because  he  has  not, 
and  can  not  have,  any  exclusive  property  in  the  light  or 
air  which  occupies  his  space ;  he  has  nothing,  therefore, 
to  do,  except  to  stand  by  and  lose  his  rights,  or  erect  his 
obstruction  within  a  given  time,  simply  for  the  purpose 
of  protecting  what  was  already  his  own.    Besides, — 

Fourth,  the  injury  of  such  an  easement  to  the  land, 
which  can  be  used  only  in  the  one  place  where  it  is,  is  so 
great,  compared  with  the  value  of  the  easement  in  light 
or  air,  which  can  be  had  and  used  everywhere,  that  no 
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such  easement  ought  to  be  acquired  by  use  or  prescription, 
against  one  who  may  not  know  that  it  is  accruing,  or 
knowing  it,  can  defend  against  it  only  by  suffering  expense 
and  inconvenience.  The  boundaries  of  the  land  are  gen- 
erally sufficient  for  the  supply  of  its  own  light  and  air; 
and  we  do  not  see  why  the  owner  should  be  allowed  to 
go  beyond  them  to  supply  himself  with  these  blessings, 
against  the  rights  of  another;  or  to  turn  that  which 
was  granted  to  him  as  a  favor,  into  to  injury  to  the  grantor. 

Upon  these  authorities,  and  for  these  reasons,  we  are 
prepared  to  hold,  as  the  law  of  this  State,  that  no  one  can 
acquire  an  easement  in  light  or  air,  to  be  supplied  from 
the  premises  of  another,  by  mere  use  or  prescription. 
We  can  not  see  that  this  rule  will  work  injury  to  any 
one;  and  we  think  it  will  place  these  impalpable  and 
invisible  claims  upon  a  safe  footing,  consistent  with  the 
rights  of  all  concerned.  It  is  very  easy  to  reserve  such 
an  easement  to  the  vendor,  or  grant  it  to  the  vendee,  in 
the  deed  which  conveys  the  land,  or  to  create  it  by  any 
valid  contract ;  then  each  one  knows  what  he  sells,  and 
what  he  buys,  and  all  persons  are  protected  in  their  rights. 
Embarrassments  have  accumulated,  and  injuries  have 
been  suffered,  to  property,  growing  out  of  the  unsettled 
views  upon  this  question.  It  should  be  put  to  rest.  No 
one  should  stand  in  danger  of  unwittingly  suffering  bur- 
dens to  be  laid  upon  his  property,  nor  be  constantly  com- 
pelled to  guard  against  such  an  insidious  invasion  of  his 
rights. 

But  the  appellee  insists  that  the  State  of  Indiana  has 
recognized,  if  not  adopted,  the  English  rule  with  regard 
to  easements  in  light  and  air,  acquired  by  use  or  prescrip- 
tion ;  that  the  allegations  of  fact  in  his  complaint  bring 
his  case  within  the  rule;  that  the  evidence  proves  the 
facts  to  be  true ;  and,  therefore,  that  the  judgment  should 
be  affirmed.    The  statute  to  which  he  refers  is  as  follows : 

"  Sec.  1.  That  the  right  of  way,  air,  light  or  other 
easement,  from,  in,  upon,  or  over,  the  land  of  another, 
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shall  not  be  acquired  by  adverse  use^  unless  such  use  shall 
have  been  continued  uninterruptedly  for  twenty  years." 
1  B.  S.  1876^  p.  486. 

Sections  second,  third,  and  fourth  provide  means  by 
which  the  owner  of  the  land  may  prevent  the  acquisition 
of  such  an  easement  against  him. 

We  do  not  concur  with  the  views  of  the  appellee,  in 
reference  to  the  construction  of  this  statute ;  and  instead 
of  giving  our  own  reasons  for  our  conclusion,  we  have 
found  a  decision  upon  a  statute  similar  to  the  one  cited, 
indeed  almost  literally  the  same,  which  is  so  directly  in 
point  that  we  adopt  its  language  as  our  own.  *^  It  is  pro- 
vided by  statute,  c.  147,  sec.  14,  that  ^  no  person  shall  acquire 
any  right  or  privilege  of  way,  air,  or  light,  or  any  other 
easement,  from,  in,  upon,  or  over  the  land  of  another  by 
the  adverse  use  or  enjoyment  thereof,  unless  such  use 
shall  have  been  continued  uninterrupted  for  twenty  years.' 
The  following  sections  prescribe  the  mode,  by  which  the 
acquisition  of  such  rights  may  be  prevented.  It  is  obvi- 
ous, that  these  enactments  were  not  designed  to  create  or 
give  such  rights,  or  to  determine  when  or  upon  what 
terms,  they  had  already  been  acquired.  These  matters 
were  left  to  be  decided  by  the  law  as  it  previously  existed. 
The  design  was  to  prevent  their  future  acquisition  with- 
out conformity  to  certain  prescribed  conditions.  It  does 
not  even  appear  to  have  been  intended  to  declare,  that 
tiiey  would  in  future  be  acquired  by  virtue  of  the  statute 
merely,  but  rather  to  prevent  their  acquisition  without 
conformity  to  its  provisions,  leaving  the  decision  to  the 
previously  existing  law,  whether  any  would  be  acquired." 
Pierre  v.  Femaldy  26  Me.  486. 

Doubtless  our  Legislature,  if  it  had  intended  to  create 
such  a  right  as  is  claimed  by  the  complaint  before  us,  or  to 
declare  that  such  a  right  already  existed  at  common  law, 
would  have  expressed  itself  in  direct  language  to  that  effect ; 
but,  not  having  done  so,  we  can  give  the  statute  no  wider 
interpretation  than  its  language  warrants;  and,  as  the 
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right  to  the  easeinent  claimed  did  not  exist  in  the  State 
of  Indiana  by  the  common  law,  and  has  not  been  created 
by  statute,  it  can  not  be  upheld.  As  to  the*  principle  of 
construing  a  statnte  which  recognizes  a  right,  but  does 
not  expressly  create  it,  see  Deuischman  v.  JTie  Toim  of 
Charksiowny  40  Ind.  449. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to 
the  complaint,  and  for  farther  proceedings. 


Witt  v.  King. 


SuPBEHE  GoDBT. — Amgmmad  of  Error, — IToMwr.— Where  an  enignnieiit  of 
orror  10  waived,  on  appeal  to  the  Supreme  Court,  hy  the  partj  asaigiuBg 
the  same,  it  will  not  be  considered. 

Same. — Weight  of  Evidmee, — ^The  Supreme  Court  on  appeal  will  not  dis- 
turb the  finding  or  verdict  rendered  below,  upon  the  mere  weight  of  the 
evidence. 

From  the  Boone  Circuit  Court* 

B.  W.  Harrison  mod  71  J.  Terhune,.  for  appellant. 

H0WK9  J. — In  this  action,  the  appellee,  as  plaintiff  sued 
the  appellant,  as  defendant,  in  the  court  helow,  to  veco^mt 
damages  sustained  hy  the  appellee,  hy  and  through  the 
alleged  gross  negligence  of  the  appellant,  without  appel- 
lee's fault  or  negligence.  It  would  be  a  waste  of  time  and 
labor  to  set  out  the  particulars  of  appellee's  complaint,  as 
the  appellant  concedes  that  it  states  a  good  cause  of  ac- 
tion, and  as  there  are  no  errors  in  the  record  whidi  will 
reverse  the  judgment  of  the  court  below. 

The  appellant  demurred  to  the  appellee's  complaint, 
upon  the  ground  that  it  did  not  state  fstcts  sujBicient  to 
constitute  a  cause  of  action,  which  demurrer  was  over- 
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ruled  by  the  court  below,  and  to  this  decision  the  appel- 
lant excepted. 

Appellant  then  answered  by  a  general  denial  of  the 
allegations  of  the  complaint. 

The  issues,  thus  joined,  were  tried  by  a  jury,  in  the 
court  below,  and  a  verdict  was  returned  for  the  appellee, 
assessing  his  damages  at  one  hundred  dollars. 

Upon  written  causes  filed,  the  appellant  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
the  appellant  excepted.  And  judgment  was  rendered  by 
the  court  below  upon  the  verdict,  from  which  judgment 
this  appeal  is  now  prosecuted. 

In  this  coort,  the  appellant  has  assigned  the  foUowing 
alleged  errors : 

1st.  In  overruling  appeUant's  motion  for  a  new  trial; 
and, 

2d.  In  overruling  appellant's  demurrer  to  appellee's 
complaint. 

In  their  argument  of  this  cause,  in  this  court,  appel- 
lant's counsel  expressly  waive  the  second  alleged  error, 
because,  they  say,  ^^  we  believe  the  complaint  is  good." 

This  leaves,  for  our  consideration,  the  questions  which 
are  presented  by  the  first  alleged  error.  In  his  motion 
for  a  new  trial,  the  appellant  assigned  several  causes 
therefor ;  but  the  one  which  the  appellant  seems  to  rely 
upon  in  his  brief  is,  that  the  verdict  of  the  jury  was  not 
sustained  by  sufficient  evidence.  The  evidence  on  the 
trial  is  properly  in  the  record.  It  is  not  of  the  most  con- 
vincing character,  and  was  certainly  contradictory.  But, 
in  our  opinion,  there  was  evidence  adduced  on  the  trial, 
tending  to  support  the  material  averments  of  appellee's 
complaint.  The  jury,  who  were  triers  of  the  facts,  saw 
proper  to  believe  this  evidence,  rather  than  that  which 
contradicted  it.  This  was  peculiarly  within  their  province. 
Their  conclusion  on  the  evidence  will  be  respected  by  this 
court ;  for  we  have  uniformly  held,  as  we  now  do,  that  we 
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will  not  reverse  a  jadgment  upon  the  mere  weight  of  the 
evidence. 

The  judgment  of  the  court  below  is  affirmed,  with  ten 
per  cent  damages,  at  the  costs  of  the  appellant. 
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Blizzard  bt  al.  v.  Bross. 


Pleasiko. — EmdeMe, — Fraud, — Beforming  Judgment, — Ii^unetUm, — Sher^a 
Sale, — ^In  an  action  bj  the  judgment  defendant,  against  his  judgment  plain- 
tiff, to  obtain  a  decree  satisfying  a  judgment  rendered  by  default,  to  set 
aside  a  sheriff's  sale  of  the  lands  of  the  former,  to  the  latter,  on  an  exe- 
cution issued  upon  such  judgment,  and  to  reform  or  correct  the  amount 
of  such  judgment,  the  complaint  alleged  that  such  judgment  was  ren- 
dered upon,  and  for  the  full  face  of,  a  promissory  note  executed  by  the 
former,  to  the  latter,  by  mistake,  for  too  large  an  amount,  but  that  after- 
wards the  former  was  prevented  from  taking  the  necessary  legal  steps  to 
have  such  default  set  aside,  and  the  amount  of  such  judgment  corrected; 
by  the  admission  of  the  latter  that  such  excess  was  unjust,  and  by  hia 
promise  that  the  collection  of  the  same  would  not  be  enforced. 

Hddf  that,  under  such  complaint,  evidence  could  have  been  admitted  to 
show  that  the  plaintiff  had  been  about  to  institute  proceedings  to  have 
such  judgment  corrected. 

Bake. — InebrueHon  to  Jury, — In  such  cause,  an  instruction  to  the  jury  that 
the  plaintiff  could  not  recover,  if  any  part  of  such  judgment,  interest  op 
costs  remained  unpaid  at  the  date  of  the  sale  of  his  land,  was  properly 
refused. 

Evidence. — JudgmenL — Certi/ied  Copy, — ^The  rendition  of  a  judgment  In 
issue  may  be  established  by  a  duly  certified  copy  of  the  pleadings,  pro- 
ceedings and  judgment  in  the  cause  wherein  such  judgment  is  alleged  to 
have  been  rendered. 

SuFBEME  CoTJBT. — InetructUm  to  Jury. — Where,  on  the  trial  of  a  cause, 
under  the  issues  formed,  evidence  could  have  been  given  to  which  an  in- 
struction given  to  the  jury  would  have  been  applicable,  the  Supreme 
Court,  on  appeal,  where  the  evidence  is  not  in  the  record,  will  presume 
that  such  evidence  was  given. 

Sambl — Btfuaal  to  give  Indruetion. — ^Where  the  evidence  given  on  the  trial 
of  a  cause  is  not  in  the  record,  the  refusal  of  the  court  trying  such  cause, 
to  give  to  the  jury  an  instruction  asked,  is  not  available  as  error  on  ap- 
peal to  the  Supreme  Court. 
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From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  SeUerSj  for  appellants. 
J^.  H.  Matlockj  for  appellee. 

"WoKDBN,  J. — Action  by  the  appellee,  against  the  appel- 
lants, to  procure  an  order  of  satisfaction  to  be  entered 
upon  a  judgment  which  Blizzard  had  recovered  against 
Bross,  in  the  court  of  common  pleas  of  that  county,  upon 
the  ground  that  the  same  had  been  paid  and  satisfied ; 
and  to  set  aside  the  sale  of  certain  real  estate,  made  to 
Blizzard,  by  the  sheriff,  by  virtue  of  an  execution  issued 
upon  the  judgment  after  it  had  been  thus  satisfied;  and 
also  to  correct  the  judgment,  or  rather  to  enjoin  the  col- 
lection of  a  part  of  it,  it  having  been  rendered,  as  v^as  al- 
leged, by  default,  for  forty  dollars  too  much. 

In  respect  to  the  amount  of  the  judgment,  it  was  al- 
leged that  the  note  on  which  it  was  rendered,  was,  by 
mistake,  given  for  forty  dollars  too  much ;  that  after  the 
rendition  of  the  judgment,  Blizzard  assured  the  plaintiff 
that  it  should  not  be  enforced  as  to  said  excess  of  forty 
dollars ;  and  the  plaintiff,  relying  upon  the  good  faith  of 
the  defendant  in  promising  not  to  enforce  the  judgment 
as  to  the  excess,  was,  by  said  promise  and  assurance,  pre- 
vented from  taking  any  steps  to  set  aside  the  default,  or 
to  reform  the  judgment  in  that  respect. 

Issue,  trial  by  jury,  verdict  and  judgment  for  the 
plaintiff. 

The  defendant  moved  for  a  new  trial,  but  his  motion 
was  overruled,  and  he  excepted,  and  appeals  to  this  court. 

No  question  is  made  here^  except  that  arising  on  the 
motion  for  a  new  trial. 

On  the  trial,  the  court  gave  to  the  jury  the  following 
instruction,  to  which  the  defendant  excepted,  viz. : 

**  If  you  find  fix)m  a  preponderance  of  the  evidence, 
that  there  was  a  mistake  made  in  the  rendition  of  the 
judgment  in  favor. of  Samuel  B.  Blizzard,  in  the  court 
of  common  pleas  of  White  county,  against  the  plaintiff, 
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John  BrosB,  by  which  mistake  the  said  judgment  was 
rendered  for  forty  dollars  more  than  was  legally  dne  to 
said  Blizzard ;  and  should  you  further  find,  from  a  pre- 
ponderance of  the  evidence,  that  Bross,  the  defendant  in 
that  judgment,  was  about  to  institute  proceedings,  within 
one  year  from  the  rendition  thereof,  to  have  said  judg- 
ment corrected,  and  if  you  should  further  find,  that 
Blizzard,  either  in  person  or  by  his  agent,  told  Bross  that 
he  need  not  take  such  steps,  that  they  were  aware  of  the 
error,  and  would  not  enforce  it,  and  that  Bross  relied  on 
such  statement  of  said  Blizzard^  and  was  thereby  induced 
not  to  take  steps  to  correct  the  said  judgment,  and  after-, 
wards  Blizzard  had  an  execution  issued  on  said  judg- 
ment, and  said  erroneous  amount  was  embraced  in  said 
execution,  and  the  said  Blizzard,  being  the  plaintiff  in 
such  judgment,  purchased  the  lands  of  the  said  Bross, 
sold  upon  execution,  this  is  such  a  fraud  on  the  part  of 
Blizzard,  as  will  vitiate  the  sale,  and  you  should  find  for 
the  plaintiff,  providing  all  the  other  material  allegations 
of  the  plaintifi*'s  complaint  are  proven  to  your  satisfaction^ 
by  a  preponderance  of  the  evidence." 

The  following  is  the  objection  urged  to  the  instruction 
as  stated  in  the  brief  of  counsel  for  the  appellant. 

"  The  objection  we  urge  against  the  instruction  by  the 
court,  is,  that  there  was  no  pleading,  and  could  not  have 
been  and  was  not  any  evidence,  to  which  the  instruction 
was  applicable.  The  complaint  nowhere  alleges  that  the 
appellee  was,  within  one  year,  about  to  commence  pro- 
ceedings to  set  aside  the  default,  or  to  have  a  review  of 
the  judgment;  in  fact,  the  complaint  shows  that  such 
proceediugs  could  not  have  been  sustained,  had  they 
been  commenced." 

The  evidence  is  not  in  the  record,  and  we  can  not  say, 
therefore,  what  was  proved ;  but  we  must  presume,  that 
the  charge  was  applicable  to  the  case  made  by  the  evi- 
dence, if  such  evidence  could  have  been  admitted  under 
the  issues.    It  is  alleged  in  an  amendment  to  the  com- 
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plaint,  that  the  plaintiff,  hj  the  promise  and  aednrance 
of  the  defendant  that  the  judgment  should  not  he  en- 
forced for  the  excess,  was  prevented  from  taking  any 
steps  to  set  aside  the  default,  or  to  reform  the  judgment. 
This  allegation,  in  our  opinion,  was  sufficient  to  admit 
the  introduction  of  evidence  to  which  the  charge  of  the 
court  might  have  heen  applicahle.  The  allegation  that 
the  plaintiff  was  prevented,  by  the  nieans  stated,  from 
taking  steps  to  set  aside  the  default,  etc.,  was  sufficient  to 
let  in  proof  that  he  was  about  to  take  such  steps,  and 
would  have  done  so,  but  for  the  promise  and  assurance  of 
the  defendant.  It  sufficiently  appears  by  the  pleading, 
that  the  assurance  given  to  the  plaintiff,  by  the  agent  of 
the  defendant,  was  within  a  year  after  the  rendition  of 
the  judgment. 

We  are  by  no  means  enabled  to  say  that  the  plaintiff 
could  not  have  made  out  a  case  for  relief  under  the  99th 
section  of  the  code,  which,  as  amended,  extends  the  pe- 
riod for  relief  to  two  years.  We  can  not  say,  that  any 
error  was  committed  in  giving  the  charge. 

The  defendant  asked,  and  the  court  refused,  the  follow- 
ing charge : 

"In  order  to  prove  that  there  was  a  judgment  rendered 
in  favor  of  the  defendant  Samuel  B.  Blizzard,  against  the 
plaintiff  in  this  action,  John  Bross,  the  original  papers  in 
the  case  in  which  said  judgment  was  rendered,  and  the 
judgment  of  the  court  in  said  case,  would  have  to  be  in 
evidence  before  you." 

In  the  absence  of  the  evidence,  we  can  not  say  that  any 
error  was  committed  in  refusing  this  charge. 

Without  considering  any  other  view  of  the  charge,  we 
think  it  clear,  that  if  a  duly  certified  copy  of  the  proceed- 
ings and  judgment,  including  the  "original  papers,"  had 
been  given  in  evidence,  this  would  have  dispensed  with 
the  necessity  of  introducing  the  original  papers. 

The  following  charge  was  also  asked  and  refused : 

"  If  you  find  from  the  evidence  that  the  real  estate  de- 
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scribed  in  the  complaint  wafl  turned  ont  by  the  plaintiff, 
John  Bross,  to  the  sheriff  of  White  coanty,  Indiana,  to 
levy  said  execution  on,  upon  which  the  same  was  sold,  as 
alleged  in  the  complaint,  and  there  was  any  amount  due 
on  said  execution,  either  for  principal  and  interest  or  costs, 
at  the  time  of  said  levy  and  sale,  then  you  should  find  for 
the  defendant." 

No  error  was  committed  in  refusing  this  charge,  that 
we  are  able  to  discover.  It  may  not  have  been  applicable 
to  the  case  made  by  the  evidence.  There  may  have  been 
no  evidence  that  the  land  was  turned  out  by  the  plaintiff. 
But,  beyond  this,  the  charge  cut  off'  any  inquiry  as  to  the 
mistake  in  the  amount  of  the  judgment,  and  the  defend- 
ant's agreement  in  respect  thereto ;  for  the  execution,  it 
may  be  supposed,  was  issued  for  the  full  amount  of  the 
judgment. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


Thb  Stats  v.  Blickekstaff. 

Prom  the  Wabash  Circuit  Court. 

N.  N.  Atutin,  Prosecuting  Attorney,  for  the  State. 

BiDDLE,  J. — This  cause  was  submitted  without  any  as- 
signment of  errors. 
The  appeal  is  therefore  dismissed. 
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Stmbblinq  V.  Thb  State. 

CBQCiHAii  Law. — Ihttpan  upon  Ltmds. — IndietmenL — An  indictment  for 
tiespafls  upon  lands,  charging  the  defendant  with  haying  removed  a  cer- 
tain number  of  rails  "from  a  fence  standing  upon  the  lands"  of  a  person 
named,  is  not  equivalent  to  an  indictment  charging  a  removal  of  such 
rails  from  such  lands^  and  is  therefore  bad  on  motion  to  quash. 

Prom  the  Jennings  Circuit  Court. 

^.  P.  Ferris  J  for  appellant. 

C  A.  Buskirkf  Attorney  General,  for  the  State. 

BiDDLB,  J. — ^Indictment  against  Stribbling  for  trespass, 
under  section  14,  2  R.  S.  1876,  p.  468.  The  part  of  the 
section  upon  which  the  indictment  is  founded,  is  as  fol- 
lows :  "  Every  person  *  *  *  who  without  such 
license  shall  cut  down  or  remove  from  any  such  lands 
or  from  lands  belonging  to  the  United  States,  any  tree, 
stone,  timber,  or  other  valuable  article,  shall  be  deemed 
guilty  of  a  trespass,  and  upon  conviction  shall  be  fined,''*etc. 

The  efiective  words  in  the  indictment  are  as  follows : 
^  That  one  Silas  Stribbling,  late  of  said  county,  on  the 
10th  day  of  April,  A.  D.  1875,  at  said  county  and  State, 
did  then  and  there  unlawfully  remove  two  hundred  and 
eighty  rails,  from  a  fence  standing  upon  the  lands  of  one 
Frederick  C.  Brougher,  situate  in  the  said  county  of 
Jennings ;  the  said  rails,  then  and  there,  being  the  prop- 
erty of  said  Frederick  C.  Brougher,  and,  then  and  there, 
being  of  the  value  of  five  dollars ;  he,  the  said  Stribbling, 
not,  then  and  there,  having  license  so  to  do." 

A  motion  to  quash  the  indictment,  made  by  the  appel- 
lant, was  overruled  by  the  court,  and  exceptions  taken ; 
and  this  ruling,  we  think,  presents  the  decisive  question 
in  the  case.  Further  proceedings  were  had,  resulting  in 
a  conviction  of  the  appellant,  from  which  he  appeals. 

The  sufficiency  or  insufficiency  of  an  indictment  may 
be  tested  by  the  answer  to  the  following  question :  Can 
the  facts,  properly  alleged  in  the  indictment,  be  true,  and 
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the  defendant  innocent  of  the  offence  intended  to  be 
charged  against  him  ?  If  the-  answer  must  be  in  the 
affirmative,  the  indictment  is  bad ;  if  in  the  negative,  the 
indictment  is  good.  Tested  by  this  rale,  the  indictment 
before  us  is  bad.  The  allegation  that  the  appellant  ^^  did 
then  and  there  unlawfully  remove  two  hundred  and 
eighty  rails,  from  a  fence  standing  upon  the  lands,"  is  not 
-—even  admitting  it  to  be  sufficiently  shown  that  the  rails 
were,  at  the  time,  a  part  of  the  realty — the  equivalent  of 
the  averment  that  the  appellant  ^^  did  then  and  there  un- 
lawfully remove,  *  from  any  such  lands,'  two  hundred  and 
eighty  rails  in  a  fence,"  etc.  Removing  the  rails  from  the 
fence,  does  not  fairly  mean  that  they  were  removed  from 
the  land,  according  to  the  statute.  If  they  had  been 
removed  but  from  one  panel  of  the  fence  to  another,  or 
simply  thrown  upon  the  ground,  the  indictment  would  be 
true,  yet  no  punishable  offence  committed.  The  averment 
in  this  indictment  is  not  sufficient  in  criminal  pleading. 
Maskai  V.  The  State,  8  Blackf.  299 ;  Bates  v.  TTie  State,  81 
Ind.  72.  We  think  the  court  erred  in  overruling  the 
motion  to  quash  the  indictment. 

The  judgment  is  reversed,  and  the  cause  remanded, 
witb  instructions  to  sustain  the  motion  to  quash  the  in- 
dictment. 
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5G     80  TLAiLROAD.—SuauU  Ootutrued,— The  act  of  June  18th,  1852,  (1  R.  R  1876, 

fi66   527  ^  ^^^^^  flnpplemental  to  the  act  of  May  11th,  1852,  (1  R.  a  1876,  p.  696,) 

providing  *'for  the  Incorporation  of  raihroad  companies,"  in  bo  far  as  it 
forbids  railroad  companies  organized  under  the  latter  act  from  crossing 
or  intersecting  railroads  terminating  in  cities  of  the  class  specified  in 
its  first  section,  at  certain  points,  is  special  in  its  character  and  against 
public  policy,  and  should  be  construed  so  as  not  to  apply  to  a  railroad 
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of  the  latter  cIsm,  which,  under  the  proyisions  of  the  act  of  Februarj 
2lBt,  1803,  (1  R  8. 1876,  p.  723,)  authoriaing  <<  railroads  to  make  exten- 
riouB,''  etc,  haa  since  so  extended  its  road  as  to  cany  its  terminus  beyond 
the  corporate  limits  of  the  city  within  which  it  had  theretofore  been. 

Saxr. — Power  i^(hmpanijf, — Aiding  ^iio(A«r.— Wbiere  such  railroad  com- 
pany has  so  extended  its  road,  it  may  not  only  consent  to,  but  aid  in,  the 
construction  of  a  railroad  by  another  company,  crossing  or  intersecting 
the  road  of  the  former,  at  a  point  prohibited  by  such  supplemental  act 

Same. — Organizatum, —  VaUdiiy  can  nci  be  Attacked  ColhleraUy. — The  validity 
of  the  organisation  of  a  railroad  company,  legal  upon  its  face,  can  not 
be  questioned  ooUaterally.  ^ 

SuiE. — h^vmedon. — lUegal  InUniion* — ^The  fact  that  a  company,  lawfully 
organised  to  construct  a  certain  specified  line  of  railroad,  fraudulently 
intends  to  build  but  part  of  such  line,  is  no  ground  for  enjoining  the 
eonstruction  of  that  part. 

Samb. — Qjiio  WamaUo, — ^The  pendency  of  a  proceeding  by  a  prosecuting 
attorney,  in  the  nature  of  a  ^uo  irarraRto,  against  a  railroad  company,  to 
procure  the  forfeiture  of  its  franchises  on  the  ground  that  it  has  been 
oiganized  to  do  an  illegal  act,  can  not  affect  or  delay  the  decision  in  a 
prior  proceeding  to  enjoin  such  company  from  further  prosecuting  the 
porpoee  for  which  it  has  been  organized. 

From  the  Ohio  Circuit  Court. 

0.  B.  Lidddlj  C.  Baker,  0.  B.  Hord,  A.  W.  Hendricks 
and  HoadJLeyy  Johnson  ^  Colston,  for  appellants. 

J.  Schwartz,  J.  D.  Haynes  and  J*  K.  Thompson,  for 
appellee. 

Pbbeins,  C.  J. — Complaint  by  the  appellee,  against  the 
appellants,  for  an  injunction  upon  the  construction  of  the 
Afirora  and  Cincinnati  Railroad.  A  temporary  injunc- 
tion was  granted.  The  appellants  answered  under  oath, 
in  denial  of  the  complaint,  and  affirmatively  showing 
what  they  had  severally  done,  and  what  they  intended 
todo« 

On  these  answers,  the  appellants  moved  for  a  dissolu- 
tion of  the  temporary  injunction.  The  appellee  filed 
affidavits  in  opposition  to  the  motion.  The  motion  was 
overruled,  and  an  appeal  taken  to  this  court 

The  pleadings  are  too  lengthy  to  be  copied  into  this 
Vol.  LVL— 6 
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opinion.  We  will  endeavor,  in  lien  of  them,  to  ^ve  an 
accurate  statement  of  the  facts  alleged  in  them. 

In  1850,  the  Lawrenceburgh  and  Upper  Mississippi 
Railroad  Company  existed  under  a  special  charter,  in 
which  its  southern  terminus  was  fixed  at  Lawrenceburgh, 
in  Dearborn  county,  Indiana,  on  the  Ohio  river.  It  does 
not  appear  that  that  terminus  was  fixed  at  Lawrence- 
burgh on  a  contract,  upon  consideration  paid,  that  might 
render  it  immovable  by  legislative  act.  In  1858,  on  the 
11th  of  May,  our  general  railroad  law  came  into  force. 
1  R.  S.  1876,  p.  696. 

That  law  (section  21)  authorized  any  railroad  company 
to  change  a  location  made,  when  it  might  ^'  appear  to  the 
directors  of  such  company  that  the  line  thereof  might 
be  improved  by  the  change.  On  the  18th  of  June,  1852, 
(1  R.  S.  1876,  p.  711,)  the  following  act,  supplemental  to 
the  general  railroad  act,  was  passed : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana^  That  nothing  in  said  act  shall  be  con- 
strued to  grant  the  power  to  any  railroad  company  that 
may  be  organized  under  the  provisions  of  this  act,  to 
cross  or  intersect  any  railroad  now  in  course  of  construc- 
tion, within  four  miles  of  its  terminus,  where  such  termi- 
nus is  within  the  corporate  limits  of  a  city  in  this  State, 
situate  on  a  navigable  stream,  within  two  miles  of  the 
boundary  lines  of  the  two  adjoining  States,  except  within 
the  corporate  limits  of  such  city. 

<<  Sbo.  2.  The  provisions  of  this  act  shall  not  be  so  con- 
strued as  to  afiect  in  any  manner,  whatever,  the  con- 
struction of  any  railroad  by  any  company  at  any  time 
heretofore  incorporated  under  any  act  of  incorporation 
passed  by  the  General  Assembly  of  the  State  of  Indiana, 
upon  the  route  designated  in  the  act  of  incorporation,  or 
in  any  wise  to  impair  the  rights  of  such  company,  or  to 
prevent  or  hinder  the  construction  of  any  railroad  having 
both  the  terminations  thereof  within  the  limits  of  this 
State,  and  not  forming  a  regular  connection  with  a  rail- 
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road  leading  directly  to  Bome  city  Bituate  upon  the  Ohio 
river  beyond  the  limits  of  the  State." 

Prior  to  1868,  the  name  of  the  Lawrenceburgh  and 
Upper  Mississippi  Railroad  Company  was  changed  to 
that  of  the  Indianapolis  and  Cincinnati  Railroad  Com- 
pany, with  its  original  southern  terminus  at  Lawrence- 
burgh, and  its  northern  terminus  at  Indianapolis.  On 
the  27th  day  of  February,  1868,  said  company  accepted, 
as  an  amendment  to  its  charter,  the  act  of  the  Legislature 
of  the  21st  of  February,  1868,  entitled  "An  act  authoriz- 
ing railroads  to  make  extensions  or  branches  in  certain 
cases,  and  to  take  stock  in  railroad  or  other  bridges."  1 
R.  S.  1876,  p.  723.    We  copy  the  act : 

"  Sbction  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana^  That  it  shall  be  lawful  for  any  railroad 
company  in  this  State,  organized  under  the  general  or 
special  laws  of  this  State,  to  make  branches  or  extensions 
of  its  railroad  to  the  boundary  line  of  any  county  in 
which  such  road  may  have  a  terminus,  such  boundary 
line  being  also  a  boundary  line  of  the  State,  and  such 
railroad  company  shall  have  all  the  powers,  rights  and 
privileges  in  relation  to  such  branches  or  extensions  as  it 
has  or  may  have  in  relation  to  its  original  road,  under 
the  law  by  which  it  was  organized,  and  in  conformity  to 
the  law  of  its  organization,  with  power  to  said  company 
to  sabecribe  and  take  stock  in  any  railroad  bridge  com- 
pany on  the  route  of  said  road,  or  at  the  terminus  of  said 
railroad,  for  the  use  and  benefit  of  said  road :  Provided^ 
That  any  such  bridge  at  the  terminus  of  said  road  shall 
be  so  constructed  as  to  admit  the  passage  of  vehicles, 
foot-passengers,  and  for  general  purposes. 

"Sec.  2.  It  is  hereby  declared  that  an  emergency 
exists  for  the  immediate  taking  effect  of  this  act,  there- 
fore be  it  enacted  that  this  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage." 

This  act  authorized  the  Indianapolis  and  Cincinnati, 
successor,  as  we  have  seen,  to  the  Lawrenceburgh  and 
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Upper  Mississippi,  Railroad  Company,  to  exteud  its  line, 
from  its  then  southern  terminus,  to  the  eastern  boandarv 
line  of  Dearborn  county,  which,  in  the  year  1863,  it  pro- 
ceeded to  do. 

In  1853,  a  law  was  passed  authorizing  railroads  to  con- 
solidate.   1  R.  S.  1876,  p.  717. 

In  the  year  1867,  the  Indianapolis  and  Cincinnati  Rail- 
road and  the  Lafayette  and  Indianapolis  Railroad  were 
consolidated,  forming  a  line  of  road  from  Lafayette, 
through  Lawrenceburgh,  to  the  Ohio  state  line,  at  a 
point  not  within  the  city  of  Lawrenceburgh,  OAvned  by 
the  Indianapolis,  Cincinnati  and  La&yette  Railroad  Com- 
pany. 

On  the  16th  of  December,  1875,  articles  of  organiza- 
tion of  the  Aurora  and  Cincinnati  Railroad  Company 
were  filed  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Indiana,  showing  the  regular  organization  of  the 
corporation,  under  the  general  railroad  law  of  1852,  with 
a  capital  stock  of  fifty  thousand  dollars,  for  the  building 
of  a  road  nine  miles  in  length,  extending  from  Aurora, 
through  the  county  of  Dearborn,  to  its  eastern  boundary, 
on  the  State  line  of  the  State  of  Ohio,  at  a  point  on  said 
line  where  the  Indianapolis,  Cincinnati  and  Lafayette 
Railroad  intersects  said  boundary  line  between  the  States 
of  Ohio  and  Indiana,  and  crossing  the  line  of  the  latter 
road,  between  Indianapolis  and  Lawrenceburgh,  at  a  point 
within  four  miles  of  the  latter  city. 

On  the  14th  day  of  March,  1876,  the  State,  on  the  rela- 
tion of  the  Prosecuting  Attorney  of  the  seventh  judicial 
circuit  of  the  State  of  Indiana,  filed  an  information  against 
said  Aurora  and  Cincinnati  Railroad  Company,  demand- 
ing the  forfeiture  of  its  franchises. 

This  suit,  for  an  injunction  upon  the  construction  of 
said  Aurora  and  Cincinnati  Railroad,  was  commenced  on 
the  9th  day  of  March,  1876. 

The  complaint  for  injunction  is,  as  appears,  against  two 
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railroad  oompanies,  viz. :  The  Aurora  and  Cincinnati,  and 
the  Indianapolis,  Cincinnati  and  Lafayette. 

The  charges  in  it  against  the  former  are,  snhstilntiallj, 
that  it  is  a  fraudulent  corporation,  organized  to  do  an  il- 
legal act,  viz. :  To  construct  a  railroad,  crossing  the  In* 
dianapolis,  Cincinnati  and  Lafayette  railroad,  within  four 
miles  of  Lawrenceburgh ;  and  the  charge,  in  gross,  against 
the  latter  company  is,  that  it  is  aiding  the  former,  by  fur- 
nishing material  and  money,  to  accomplish  its  unlawful 
undertaking;  and  this,  in  order  that  the  latter  company 
may  obtidn,  by  arrangement  with  the  former,  the  right  to 
use,  in  common  with  the  former,  a  part  of  its  road.  Is 
the  object  for  which  the  Aurora  and  Cincinnati  Railroad 
Company  is  organized  to  accomplish  an  illegal  one  7 

The  answer  to  this  involves  another  question,  viz.:  Does 
the  first  section  of  the  act  of  June  18th,  1852,  operate  upon 
the  Aurora  and  Cincinnati  Railroad  Company,  organized 
in  1875  ?    We  requote  that  section : 

^  That  nothing  in  said  act  shall  be  construed  to  grant 
the  power  to  any  railroad  company  that  may  be  organized 
under  the  provisions  of  this  act,  to  cross  or  intersect  any 
railroad  now  in  course  of  construction,  within  four  miles 
of  its  terminus,  where  such  terminus  is  within  the  corpo- 
rate limits  of  a  city  in  this  State,  situate  on  a  navigable 
stream,  within  two  miles  of  the  boundary  lines  of  the 
two  adjoining  States,  except  within  the  corporate  limits 
of  such  city." 

It  should  be  observed  at  the  outset,  with  reference  to 
this  section,  that  it  is  in  the  nature  of  special  legislation, 
for  the  benefit  of  certain  localities  at  the  expense  of  the 
general  public,  restrictive  of  the  freedom  of  transporta- 
tion, burdensome  to  commerce,  against  public  policy,  and 
should  not,  therefore,  receive  a  strained  construction,  to 
make  it  uphold  erroneous  principles.  Construction  has 
ever  been  a  potent  agency  in  harmonizing  the  operation 
of  statutes,  with  equity  and  justice. 

In  1852,  when  the  section  was  enacted,  the  terminus  of 
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what  is  now  known  as  the  Indianapolis,  Cincinnati  and 
Lafayette  Railroad  was  at  Lawrenoebnrgh,  and  the  object 
of  the  above  section,  passed  upon  the  supposition  that 
the  terminus  of  that  road  would  perpetually  remain  at 
that  point,  was  to  compel  re-shipment  at  Lawrenceburgh. 
But  the  terminus  of  said  road  did  not  continue  at  Law- 
renceburgh; and  when  that  terminus  was  changed,  by 
virtue  of  a  later  law  of  the  State,  it  was  done,  clearly, 
upon  an  abandonment  by  the  State  of  the  purpose  for 
which,  and  the  policy  upon  which,  that  restrictive  section 
was  enacted.  And  when  the  Aurora  and  Cincinnati  Rail- 
road Company  was  organized,  in  1875,  no  railroad  which 
that  road  proposed  to  cross  had  its  terminus  at  Lawrence- 
burgh. 

We  think  such  is  the  construction  that  should  be  given 
to  the  restrictive  section  of  the  act  of  June  18th,  1852, 
above  quoted.  We  do  not  think  it  should  be  construed 
to  apply  to  a  road  that  had  its  terminus  at  Lawrence- 
burgh in  1852,  but  which  had  since,  by  legal  permission, 
abandoned  that  point  as  a  terminus. 

The  act  of  1863,  above  set  out,  and  which  was  adopted 
as  a  part  of  the  charter  of  the  Indianapolis  and  Cincin- 
nati Railroad  Company,  authorized  "Any  railroad  com- 
pany in  this  State,  organized  under  the  general  or  special 
laws  of  this  State,"  to  make  extensions,  etc.  And  when 
the  Indianapolis,  Cincinnati  and  Lafayette  Railroad  Com- 
pany extended  its  road  to  the  Ohio  line,  that  placed  its 
southern  terminus  outside  of  the  city  of  Lawrenceburgh, 
and,  in  our  opinion,  took  its  road  out  of  the  operation  of 
the  1st  section  of  the  act  of  the  18th  of  June,  1852.  It 
will  be  observed  that  the  Indianapolis,  Cincinnati  and 
Lafayette  Railroad  Company  does  not  object  to  the  cross- 
ing of  its  road  by  the  road  of  the  Aurora  and  Cincinnati 
Railroad  Company.  That  company  waives  the  protection 
of  the  act  of  June  18th,  1852,  if  it  should  be  held  in  force. 

The  object  for  which  the  Aurora  and  Cincinnati  Rail- 
road Company  is  organized  is  a  legal  one.    This  being  so, 
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it  is  lawful  for  the  Indianapolis,  Cincinnati  and  Lafayette 
Bailroad  Company  to  aid  that  corporation  with  materialfi 
and  money,  with  a  view  to  a  common  running  arrange- 
ment in  the  future.  The  Ist  section  of  the  act  on  this 
subject,  passed  in  1873,  (1  R.  S.  1876,  p.  714,)  enacts : 

^^That  all  railroad  companies  now  organized,  or  that 
may  be  hereafter  organized  under  the  laws  of  this  State, 
having  connecting  roads,  may  enter  into  contracts  by 
their  respective  boards  of  directors,  by  which  the  locomo- 
lives  and  trains  of  one  railroad  company,  for  the  trans- 
portation of  freight  and  passengers,  may  be  run  and  oper- 
ated over  and  upon  the  track  and  road  of  another  railroad 
company,  upon  such  terms  as  the  said  companies  may 
agree  upon." 

One  company  may  pay  in  advance  for  subsequent  use 
of  a  road,  and  thus  aid  in  building  it. 

But  it  is  urged  that  the  organization  of  the  Aurora  and 
Cincinnati  Company  is  illegal  and  a  sham.  Its  organiza- 
tion, on  its  face,  conforms  to  the  statute.  The  validity 
of  such  organizations  can  not  be  attacked  collaterally. 
BrookvilUj  etc..  Turnpike  Co.  v.  McCarty^  8  Ind.  892. 

It  is  further  insisted  that  said  company  does  not  intend 
to  build  but  a  part  of  its  line.  In  due  season  it  may 
change  its  mind;  should  it  fail  to  do  so,  it  will  then  be 
time  to  look  for  a  remedy.  Present  intention  to  omit  a 
future  duty  is  not,  in  this  case,  ground  for  present  judi- 
cial action.     The  State,  ex  rd.y  etc.,  v.  Kingan,  51  Ind.  142. 

One  of  the  grounds  upon  which  we  are  asked  to  affirm 
the  judgment  granting  the  temporary  injunction  is,  the 
pendency  of  the  information  in  the  nature  of  a  quo  war- 
ranto  to  dissolve  the  corporation.  We  see  nothing  justi- 
fying the  granting  of  the  temporary  injunction  on  that 
ground ;  and  time  enough  has  intervened  since  the  in- 
junction was  granted  in  this,  for  the  trial  of  that,  cause. 
We  see  nothing  that  would  justify  this  court  in  prolong- 
ing the  existence  of  the  temporary  injunction. 
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We  think  the  court  erred  in  overrnling  the  motion  to 
dissolve  that  injunction. 

The  judgment  below  is  reversed,  with  costs ;  canse  re- 
manded for  further  proceedings  in  accwdanee  with  this 
opinion. 


1 66  !§{  The  Auboba  ahd  Cincinnati  B.  B.  Co.  v.  Miller. 

|l61    889'. 

56     gB  BAn«BOATK — Appropriatian  €f  LatndM.-^h^^mdiim, — TciMier.— HflCKKii^L— TV> 

ri66   527  ^^  petition  of  a  railroad  oompdnj  to  appropriate  lands,  the  owner  an* 

170      '^  awered  asking  an  injunction  npon  the  alleged  gronnds  that  the  plaintiff 

—  had  no  Talid  organization,  did  not  intend  to  bnild  the  proposed  road,  and 

had  oiganized  simpljr  in  the  interest  of  another  company,  which  grounds 

were  beii^  tested  in  a  9110  warranto  proceeding  then  pending  against  sach 

company. 

Hdiy  that  the  answer  is  insufficient. 

JSdi,  also,  that  sach  lands  can  not  be  taken  without  first  tenderiqg  to  the 

owner  all  damages  occasioned  by  sneh  proposed  taking. 
S^lmb. — Temporary  h^fvnetiem, — DiaidhttUm   </• — A   temporary   injunction 
should  be  diasolTcd  upon  the  filing  of  a  rerified  answer  denying  the 
matters  alleged  in   the  complaint  upon  which  such  injunction  waa 
granted. 

Prom  the  Ohio  Circuit  Court. 

0.  B.  LiddeUj  C*  Bakery  0.  B.  Hord^  A.  W.  Hendricks 
and  HoadUy,  Johnson  ^  Cclstony  for  appellant. 

J.  SchwariZj  J.  D.  Haynes  and  J.  K.  Thompsony  for  ap- 
pellee. 

Perkins,  C.  J. — Proceedings  commenced  by  the  ap- 
pellant, to  appropriate  a  piece  of  land  for  her  railroad. 

Appellee  appeared  and  answered,  denying  the  validity 
of  the  organization  of  appellant,  and  averring,  by  way  of 
counter-claim,  that  it  did  not  intend  to  build  the  road  for 
which  it  was  seeking  to  appropriate  the  land,  and  that 
the  appellant  was  an  organization  in  the  interest  of 
another  company,  that  a  proceeding  in  the  nature  of  a 
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quo  toarranto  was  pending,  in  which  the  dissolution  of  the 
nominal  corporation  of  the  Aurora  and  Cincinnati  Rail- 
road company  was  sought. 

On  these  grounds,  appellee  prayed  an  injunction  against 
appellant.    A  temporary  injunction  was  granted. 

Appellant  answered  in  denial  of  the  counter-claim,  and 
moved  to  dissolve  the  temporary  injunction.  The  mo- 
tion was  overruled,  and  an  appeal  taken  to  this  court. 

The  motion  should  have  heen  sustained.  No  case  was 
made  by  the  counter-claim  for  an  iigunction.  We  need 
not  enquire,  therefore,  whether,  had  the  counter-claim 
been  sufficient,  there  was  any  thing  appearing  that  would 
make  this  case  an  exception  to  the  general  rule,  that  a 
temporary  injunction  will  be  dissolved  on  the  coming  in 
of  the  answer,  verified,  in  denial  of  the  complaint. 

We  refer  to  the  case  of  The  Avrora,  etCy  B.  iJ.  Co.  v. 
Uie  City  of  Lawrenceburghj  at  the  present  term,  oMe^  p. 
80,  for  reasons  justifying  the  reversal  of  the  judgment 
below,  upon  the  motion  to  dissolve  the  temporary  in- 
junction. And  we  add,  that  it  seems  to  us  that  our 
present  constitution  is  a  sufficient  injunction  to  protect 
the  appellee  from  injury.  It  declares,  as  applicable  to 
this  case,  that  appellee's  property  shall  not  be  taken  by 
the  railroad  company  till  the  company  has  paid,  or  tend- 
ered to  him,  all  damages  that  will  be  occasioned  by  its 
taking.  Article  1,  sec.  21,  1  R.  8. 1876.  Graham  v.  The 
ColumimSj  etCj  R.  B.  Co.j  27  Ind.  260 ;  The  Baltimorej  etCy 
jR.  R.  Co.  V.  Lansing^  52  Ind.  229 ;  The  AndersoUy  etc.y  B. 
R.  Co.  V.  Kemodle^  at  the  last  1:erm,  54  Ind.  314. 

Reversed,  with  costs,  and  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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Heayenrtdge  et  al.  V.  Nelbon. 

Debcentb. — Widow.— CkUdr€n.^PiiriUum. — ^The  owner  in  fee-simple  ef  cer- 
tain lands  in  this  State  died,  intestate,  leaving  surviving  him,  a  widow, 
children  by  her,  and  children  by  a  former  marriage.  Subsequently  such 
widow  died,  intestate,  leaving  such  children  and  children  by  a  former 
marriage,  without  having  disposed  of  her  one-third  interest  in  such 
lands. 

JBe^d,  in  an  action  for  partition,  that,  on  her  death,  such  one-third  interest 
descended  to  all  her  children  by  both  marriages,  equally,  and  that  such 
husband's  children  by  his  former  marriage  took  nothing  thereof. 

Samel— WtK. — EUcHon  by  Widow. — Inscmity. — Section  by  Guardian. — ^The 
right  of  a  widow,  under  section  27  (1  RS.  1876,  p.  413)  of  the  ''act  reg- 
ulating descents,"  etc.,  to  elect  to  take  under  the  will  of  her  deceased 
husband,  is  purely  personal  to  her,  does  not  descend  to  her  heirs,  and  can 
not  be  exercised  by  her,  or  on  her  behalf,  by  her  guardian,  where  she 
has  been  adjudged  of  unsound  mind ;  and  real  estate,  having  descended 
to  her,  from  her  husband,  under  such  statute,  on  her  death  during  such 
insanity,  descends  to  her  children,  notwithstanding  an  election  by  such 
guardian  to  take  under  such  will. 

PftACncE. — Demmrrtrio  Oeneral  DeniaL — Harmleu  Error. — ^Where  a  demur- 
rer is  sustained  to  a  special  paragraph  of  an  answer  embracing  the  gen- 
eral denial,  the  sustaining  of  a  demurrer  to  the  whole  of  an  amended 
answer,  embracing  the  general  denial  and  special  matter,  is  harmless. 

'EiECOB.T>.^-8upreme  OourL — Default. — A  record  of  a  cause,  wherein  part  of  the 
defendants  made  default  and  the  others  had  answered,  showing  that "  this 
cause  is  submitted  to  the  court,  for  trial,  on  the  complaint,  default  and 
exhibits  herein  filed,  and,  after  examining  and  deliberating,  the  court 
finds,"  etc.,  sufficiently  shows,  on  appeal  to  the  Supreme  Court,  a  sub- 
mission of  the  cause  for  trial  as  to  the  defendants  who  had  answered,  on 
the  default  of  those  who  had  not 

From  the  Union  Circuit  Court. 

J.  C.  Mcintosh  and  A  Burke^  for  appellants. 
J.  Taryan  and  J.  L.  Yaryartj  for  appellee. 

Worden,  J. — Action  by  the  appellee,  against  appellants, 
for  the  partition  of  certain  lands.  Judgment  for  the  plain- 
tiff. 

The  following  are  the  errors  assigned : 

"  Ist.  The  court  erred,  in  overruling  demurrer  of  de- 
fendants below  to  the  complaint. 
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^  2d.  The  court  erred,  in  Bustaining  demurrer  of  plain- 
tiff below  to  answer  of  defendants. 

^  3d.  The  court  erred,  in  rendering  judgment  as  upon 
default  without  evidence,  the  general  denial  having  been 
filed.'' 

We  proceed  to  consider  the  errors  assigned,  in  their 
order. 

The  objection  to  the  complaint,  as  we  understand  froiA 
the  brief  of  counsel  for  the  appellants,  is,  that  the  plain- 
tiff did  not  show  any  title  to  the  land  in  himself  as  a 
tenant  in  common — in  other  words,  that  on  the  facts 
stated,  the  plaintiff  was  not  entitled  to  any  interest  in 
the  land. 

The  facts  stated  are,  in  brief,  the  following :  In  1845, 
George  Heavenridge  and  Kancy  Nelson  intermarried. 
At  that  time,  Heavenridge  had  two  children  by  a  previ- 
ous marriage,  and  Nancy  Nelson  had  three  children  by  a 
previous  marriage,  of  whom  the  plaintiff  is  one.  Four 
children  were  the  fruit  of  the  marriage  between  George 
and  Nancy. 

George  Heavenridge  died,  seized  in  fee  of  certain  lands, 
leaving  his  widow,  Nancy,  surviving  him ;  and  his  surviv- 
ing widow  became  thereby  entitled  to  one-third  of  the 
land  in  fee.  Afterwards  the  widow  died,  leaving,  as  her 
heirs,  the  three  children  by  her  former  marriage,  and  the 
four  children  by  her  marriage  with  Heavenridge,  or  the 
descendants  of  such  of  them  as  had  died.  The  plaintiff 
didmed,  and  the  court  adjudged,  that  the  third  of  the 
land  of  which  Heavenridge  died  seized,  thus  cast  upon  the 
surviving  widow,  descended,  upon  her  death,  to  her  heirs, 
including  the  children,  and  their  descendants,  of  her 
former  marriage,  as  well  as  those  of  her  marriage  with 
Heavenridge,  to  the  exclusion  of  the  children  of  Heaven- 
ridge by  his  former  marriage.  This  was  clearly  right. 
The  17th  section  of  the  act  regulating  descents,  (1  R. 
8.  1876,  p.  411,)  provides,  that  "if  a  husband  die, 
testate  or  intestate,  leaving  a  widow,  one-third  of  his  real 
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estate  shall  descend  to  her  in  fee/'  etc.  See  also  section 
27  of  the  same  act. 

Upon  her  death,  she  not  having  married  again,  the 
land  which  thus  descended  to  her,  descended  to  her  heirs, 
generally,  and  not  exclusively  to  the  children  of  the  mar- 
riage in  virtue  of  which  the  estate  came  to  her,  as  is 
provided  for  in  the  eighteenth  section  of  the  act,  in  case 
6{  death  during  a  subsequent  marriage. 

Nor  does  the  case  come  within  the  proviso  to  the 
24th  section,  for  here  there  were  children  of  the  sec- 
ond marriage.  The  children  of  Heavenridge  by  his 
former  wife  were  not  heirs  of  Nancy,  his  widow,  and 
took  no  part  of  the  estate  which  descended  from  her  to 
her  heirs.  Smith  v.  Smithy  28  Ind.  202;  McMakin  v. 
Michaels,  28  Ind.  462 ;  Murphy  v.  Henry,  85  Ind.  442 ;  Me- 
danahan  v.  Trafford,  46  Ind.  410.  The  demurrer  to  the 
complaint  was  properly  overruled. 

Some  of  the  defendants  filed  an  answer  of  general  de- 
nial, and  a  second  paragraph  setting  up  special  matter. 
A  demurrer  to  the  second  paragraph  was  sustained,  and 
the  parties  filing  it  took  leave  to  amend,  and  again  filed 
a  general  denial,  and  a  special  paragraph.  To  this  an- 
swer a  demurrer  was  sustained.  It  is  claimed  by  coun- 
sel for  the  appellant,  that  a  demurrer  was  sustained  to 
the  general  denial.  If  so,  the  error  was  harmless,  inas- 
much as  the  general  denial  previously  filed,  remained  in 
the  record. 

The  matter  set  up  in  the  amended  special  paragraph  of 
answer  was,  in  substance,  that  George  Heavenridge  left 
a  will,  which  was  duly  proved  after  his  death,  by  which 
he  disposed  of  all  his  property,  and,  amongst  other  things, 
devised  to  his  said  widow  certain  personal  property,  and 
certain  real  estate  during  her  life,  for  her  support  and 
maintenance.  That  said  widow  was  of  unsound  mind  at  the 
time,  and  after  the  death  of  her  said  husband,  and  that  after- 
wards, on  proper  proceedings  for  that  purpose,  a  guardian 
was  duly  appointed  for  said  widow,  by  the  court  of 
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common  pleas  of  said  county ;  and  that  said  guardian^ 
for  and  on  behalf  of  said  widow,  elected  to  take  the  pro- 
vision made  in  the  will  of  the  deceased  for  said  widow, 
instead  of  what  she  would  be  entitled  to  by  law ;  that  ac* 
cordingly,  she  enjoyed  the  property  thus  bequeathed  to 
her,  during  her  life ;  and  since  her  death  the  real  estate 
thus  bequeathed  to  her  has  been  sold  by  the  executor  of 
the  will  of  Heavenridge. 

The  27th  section  of  the  act  in  relation  to  descents  pro- 
vides, "  that  if  the  husband  shall  have  left  a  will,  the  wife 
may  elect  to  take  under  the  will  instead  of  this  or  the 
foregoing  provisions  of  this  act." 

And  it  seems  to  us,  that  if  there  has  been  a  valid  elec- 
tion in  this  case,  the  surviving  widow  was  not  entitled  to 
one-third  of  the  land  in  fee,  inasmuch  as  the  terms  of 
the  will  are  inconsistent  with  such  right,  and  it  is  ap- 
parent that  the  testator  did  not  intend  that  she  should 
have  the  provision  made  for  her  in  the  will,  in  addition 
to  the  portion  of  his  estate  that  would  go  to  her  by  the 
law.    See  sec.  41. 

We  must,  therefore,  enquire  whether  the  election  made 
by  the  guardian  of  the  surviving  widow,  she  being  of 
unsound  mind,  was  valid  and  binding. 

The  8th  section  of  the  act  on  the  subject  of  insane 
persons  and  their  guardians  provides,  that  '^  The  same 
duties  are  required  of,  and  the  same  powers  granted  to, 
guardians  of  persons  of  unsound  mind,  as  are  required 
of,  and  granted  to,  guardians  of  minors,  so  far  as  the  same 
may  be  applicable."    2  R.  S.  1876,  p.  600. 

Immediately  upon  the  death  of  George  Heavenridge, 
one-third  of  his  real  estate  descended  to,  and  the  title 
vested  in,  his  surviving  widow. 

We  are  aware  of  no  provision  or  principle  of  law,  by 
which  the  guardian  of  a  minor  can,  by  his  own  act,  divest 
hiB  ward  of  the  title  to  real  estate,  without  the  authority 
of  some  court  for  that  purpose.    If  he  desires  to  sell  the 
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real  estate  of  his  ward,  he  must  procure  an  order  from 
the  proper  court,  for  that  purpose.    2  R.  8. 1876,  p.  598. 

There  is  nothing,  therefore,  in  the  statute,  that,  in  terms, 
confers  power  upon  the  guardian  of  an  insane  woman  to 
elect  for  her  between  the  provisions  of  a  will,  and  the 
provisions  of  law,  in  her  behalf.  We  must  look  to  gen- 
eral principles  to  settle  the  question.  An  election  by  an 
insane  woman,  after  office  found,  would  undoubtedly  be 
void.  The  statute  provides,  that  "  every  contract,  sale,  or 
conveyance  of  any  person,  while  a  person  of  unsound 
mind,  shall  be  void."  2  R.  S.  1876,  p.  601,  sec.  11.  The 
spirit,  if  not  the  letter,  of  this  statute  embraces  an  elec- 
tion by  a  person  of  unsound  mind.  But  the  statute  has 
been  held  applicable  only  to  cases  where  the  party  had, 
at  the  time,  been  duly  found  insane,  upon  proceedings  for 
that  purpose.  Crotise  v.  Holman^  19  Ind.  80.  See,  also, 
Wilder  v.  Weakley's  Estate,  84  Ind.  181 ;  Freed  v.  BrowUj 
65  Ind.  810.  Story  says,  (2  Story  Eq.,  sec.  1097,)  "A/eiTi^- 
covert,  an  infant,  or  a  lunatic  will  not  be  bound  by  an 
election."  In  1  Washb.  Real  Prop.,  4th  Am.  ed.,  p.  828,  it  is 
said  that  the  right  of  election  is  a  personal  one,  and  not 
transmissible  by  descent.  This  is  supported  by  the  case 
of  Welch  V.  Anderson,  28  Mo.  298. 

In  the  case  of  Pinkerton  v.  Sargent,  102  Mass.  568,  the 
precise  question  here  involved  was  considered  and  decided. 
It  was  there  held,  that  the  privilege  of  a  widow,  under 
their  statute,  to  waive  the  provisions  made  for  her  in  her 
husband*s  will,  and  thereby  become  entitled  to  a  distribu- 
tive share  in  his  estate,  was  a  personal  right,  which,  if  she 
is  insane,  neither  she  nor  her  guardian  can  exercise. 

The  court  said,  "  This  privilege  of  waiver  is  a  purely 
personal  right,  and  its  exercise  rests  in  her  personal  dis- 
cretion alone.  It  is  not  a  question  of  mere  pecuniary 
advantage.  The  widow's  knowledge  of  the  family  ar- 
rangement, the  wishes  of  her  husband^  equitable  consid- 
erations known  and  appreciated  only  by  her,  may  all  have 
weight  and  influence  in  determining  her  election.    It  is  a 
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privilege  which  can  not  be  regarded  as  a  portion  of  her 
estate." 

It  would  seem,  that  in  Massachusetts,  in  the  absence  of 
an  election,  a  surviving  widow  takes  under  the  will,  in- 
stead of  under  the  law,  while  here  she  takes  under  the 
law,  unless  she  elects  to  take  under  the  will.  See  proviso 
to  section  27,  supra.  But  this  difierence  can  make  no 
difference  in  the  principle. 

We  are  of  opinion,  upon  these  considerations  and 
authorities,  that  the  election  made  by  the  guardian  of  the 
surviving  widow  was  a  nullity,  he  having  no  power  or 
authority  whatever  to  make  it,  and  that  the  title  to  the 
land  continued  to  be  vested  in  her,  up  to  the  time  of  her 
death,  and  then  descended  to  her  heirs.  There  was  no 
error  in  sustaining  the  demurrer  to  this  paragraph  of 
answer.    This  disposes  of  the  second  error  assigned. 

We  do  not  think  the  third  error  is  sustained  by  the 
record.  The  court  did  not,  as  we  understand  the  record, 
"render  judgment  as  upon  default,  without  evidence." 
The  record  recites  as  follows :  "And  this  cause  is  sub- 
mitted to  the  court  for  trial,  on  the  complaint,  default  and 
exhibits  herein  filed,  and  after  examining  and  deliberating, 
the  court  finds,"  etc.  Some  of  the  defendants  had  not 
answered,  and  had  been  defaulted.  We  think  the  record 
shows  the  submission  of  the  cause  to  the  court  for  trial, 
as  to  those  who  had  answered,  on  the  default  of  those 
who  had  not. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 
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196JJ68  PsoHiasoRT  NoTE.--£2aias.--^2tera(»ofi.---lVuie^  and  ilpenf.— Wbera  a 
promiflsoiy  note,  left  blank  as  to  a  material  stipulation,  is  entrusted  by 
the  maker  to  another  to  negotiate,  the  latter  has  authority  to  fill  sudi 
blank,  but  not  to  alter  a  material  stipulation  not  left  blank. 

Sahs. — MaUrial  AUenUion* — ^When,  in  such  case,  such  instrument  is  nego- 
tiated to  a  person,  haying  notice  that  it  has  been  so  altered  in  a  material 
part,  he  can  not  hold  the  maker  liable,  even  though  by  such  alteration 
the  burden  of  the  maker  be  lessened. 

8ahe. — ^A  promissory  note,  left  blank  as  to  some  material  parts,  but  per- 
fect as  to  the  stipulation  for  the  payment  of  interest  from  its  date,  was 
entrusted  by  one  maker  thereof  to  another,  to  negotiate  for  the  benefit 
of  the  latter,  who,  haying  filled  such  blanks  and  altered  such  interest 
stipulation  by  adding  thereto  the  words  ^' after  maturity,"  negotiated  the 
same  to  a  person  haying  knowledge  of  such  alteration. 

Heldj  in  an  action  upon  such  note,  by  such  holder,  against  such  first  men- 
tioned maker,  that,  by  such  alteration,  the  latter  is  discharged  from  all 
liability  thereon. 

Same. — IVactice. — Emdenee, — ^Under  a  verified  denial  of  the  execution  of 
an  instrument  sued  upon,  the  defendant  may  introduce  evidence  that 
such  instrument  had  been  altered  in  a  material  stipulation  since  its  ex- 
ecution. 

From  the  Madison  Circuit  Court. 

J.  W.  Sansberryy  E.  B.  GoodykoontSy  R.  Lake  and  TT. 
March,  for  appellant. 
H.  D,  Thompson^  for  appellee. 

WoRDBN,  J. — Action  by  Webb,  the  appellee,  as  the 
payee,  against  the  makers,  of  the  following  promissory 
note: 
« 1672.00.  July  29th,  1870. 

"  Twelve  months  after  date,  we  promise  to  pay  to  Minor 
Webb,  or  order,  six  hundred  and  seventy-two  dollars, 
with  interest  at  ten  per  cent^per  annum,  after  maturity, 
value  received,  without  any  relief  whatever  from  valua- 
tion or  appraisement  laws. 

(Signed)  "  John  Nelson, 

"Wbems  Heagt, 
"  John  Coburn." 
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Nelson  pleaded  hb  discharge  in  bankruptcy,  and  Heagy 
made  default.  As  to  these  defendants,  no  question  is 
made  here. 

Cobom  answered  as  follows : 

"  Now  comes  John  Cqburu,  one  of  the  defendants  in 
the  above  entitled  cause,  and,  for  answer  for  himself 
alone,  says,  that  he  never  executed  the  note  sued  on, 
either  by  his  own  signature,  or  by  authority  given  to  any 
other  person  to  sign  for  him ;  nor  has  he  ever  affixed,  in 
any  manner  whatever,  the  said  signature ;  and  that  the 
said  Qote  is  not  his  act  or  deed.  Wherefore  he  asks 
judgment,"  etc. 

This  answer  was  duly  verified. 

The  cause  was  submitted  to  the  court  for  trial,  and 
there  was  a  finding  and  judgment  for  the  plaintiff,  a  mo- 
tion by  Cobum  for  a  new  trial  having  been  overruled. 

Cobum  alone  appeals. 

On  the  trial  there  was  some  confiict  in  the  evidence  in 
respect  to  the  genuineness  of  Cobum's  signature  to  the 
note,  but  in  this  respect  the  finding  was  in  accordance 
with  what  seems  to  us  to  have  been  ihe  preponderance  of 
the  evidence. 

But  there  is  another  point,  in  respect  to  which  we  are 
of  opinion  that  the  finding  was  wrong. 

Assuming  that  Cobum's  signature  to  the  note  is  genu- 
ine, the  material  facts  in  the  case,  as  shown  by  the  evi- 
dence, were  as  follows : 

Nelson  was  desirous  of  using  means,  and  with  a  view 
to  raising  them,  signed,  and  procured  Heagy  and  Cobum 
to  sign  with  him,  a  blank  note  of  the  following  tenor,  etc. : 
"I '■ .  ,  186  . 

" after  date,  —  promise  to  pay 

or  order dollars,  with  interest  at  ten  per 

Vol.  LVI.— 7  • 
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cent,  per  annum,  valne  received,  without  any  relief  what- 
ever firom  valuation  or  appraisement  laws. 

^^  John  Nblson. 
<<  Wbsms  Hbagt. 
"John  Coburn." 

The  skeleton  note  thus  signed,  Nelson  negotiated  to 
the  plaintiff,  Webb,  for  valne,  and  so  filled  it  up  as  to  make 
the  note  first  hereinbefore  set  out.  Nelson,  in  his  testi- 
mony, said : 

"  I  filled  up  the  note,  in  Mr.  WebVs  house,  on  the  day 
it  was  dated ;  did  all  the  writing  except  the  names ;  did 
it  in  Mr.  Webb's  presence.  Before  I  filled  the  note  in 
writing,  it  was  printed  in  blank,  signed  by  myself,  Heagy 
and  Coburn,  in  words  and  figures,  as  follows.'' 

Then  follows  the  skeleton  above  set  out. 

It  will  be  seen  that  the  note,  as  filled  up,  contiuns  the 
words  "after  maturity,"  following  the  stipulation  to  pay 
"  interest  at  ten  ^er  cent,  per  annum ;"  and  that  those  words 
were  not  contained  in  the  blank  signed  by  the  parties, 
nor  was  any  blank  space  left  for  the  insertion  of  such  or 
the  like  words.  The  words  "  after  maturity,"  therefore, 
must  have  been  inserted  by  Nelson  at  the  time,  he  filled 
up  the  blank,  as  stated  by  him. 

It  is  not  questioned,  nor  can  there  be  any  doubt,  that 
when  Heagy  and  Coburn  signed  the  note  thus  in  blank, 
and  entrusted  it  to  Nelson,  they  authorized  the  filling  up 
of  the  note  as  to  the  proper  date,  the  name  of  the  payee, 
the  time  of  payment  and  the  amount.  In  these  respects 
the  note,  as  signed,  was  blank ;  and  the  authorities  are 
abundantly  clear,  that  Nelson  had  implied  authority  to  fill 
up  the  blanks. 

It  was  said  by  the  Sui»^me  Court  of  the  United  States, 
in  the  case  of  The  BavJc  of  PUtsburgh  v.  Nealj  22  How.  TJ. 
8.  96-l(fr,  that,  "  Where  a  party  to  a  negotiable  instru- 
ment intrusts  it  to  the  custody  of  another,  with  blanks 
not  filled  up,  whether  it  be  for  the  purpose  to  accommo- 
date the  person  to  whom  it  was  intrusted,  or  to  be  used 
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for  his  own  benefit,  such  negotiable  infftroment  carries  on 
its  face  an  implied  authority  to  fill  up  the  blanks  and  per- 
fect the  instrument ;  and  as  between  such  party  and  inno- 
cent third  parties,  the  person  to  whom  it  was  so  intrusted 
must  be  deemed  the  agent  of  the  party  who  committed 
such  instrument  to  his  custody— or,  in  other  words,  it  is 
the  act  of  the  principal,  and  he  is  bound  by  it/' 

The  authorities  upon  this  point  are  numerous,  extend- 
ing  firom  the  time  of  the  decision  in  Sussd  v.  Lang^ffe^ 
%  Doug.  514,  down  to  the  present  time. 

But  we  find  no  authority,  which  we  are  content  to  fol- 
low, sustaining  the  proposition  that  a  party,  to  whom  a 
note  has  been  thus  entrusted  by  others  who  had  signed 
it,  has  any  authority  whatever  to  change  or  alter  it  in 
those  respects  in  which  it  is  complete  and  perfect  at  the 
&ne  it  is  thus  signed  and  entrusted  to  him.  Nelson,  in 
this:case,  had  the  authority  to  fill  up^the  note,  by  inserting 
the  proper  date,  the  name  of  the  payee,  the  time  of  pay- 
ment and  amiount,  because,  in  these  respects,  the  note,  as 
signed  and  entrusted  to  him^  was  blank ;  but  he  had  no 
authority  to  change  or  alter  the  stipulation  as  to  the  pay- 
ment of  interest,  because,  in  that  respect,  the  note  was  not 
blank,  but  complete  and  perfect.  The  case  stands  pre- 
cisely as  it  would,  if  the  note,  when  signed  by  Heagy  and 
Cobum  and  entrusted  to  Nelson,  had  been  in  all  respects 
oomplote  and  perfect  as  it  was  aftewards  filled  up,  except 
the  words  '^  after  maturity,''  and  Nelson  had  afterwards 
inserted  those  words  as  they  now  appear  in  the  note. 

The  words  ^^  after  maturity  "  having  been  inserted  with- 
out authorily  from  C!obum,  the  question  arises^  whether 
their  insertion  destroys  the  note  as  to  him,  by  rendering 
it  a  different  instrument  from  that  signed  by  him.  It  may 
be  here  observed,  that  as  the  words  were  inserted  in  the 
note  at  Webb's  house,  and  in  his  presence,  we  may  fairly 
infer  he  was  cognizant  of  the  fact ;  and,  therefore,  we 
need  not  decide  what  effect  their  insertion  would  have 
had  upon  his  rights,  if  he  l^ad  been  ignorant  of  the  fact 
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"We  are  of  opinion  that  the  insertion  of  the  words  indi- 
cated destroyed  the  note  as  to  Coburn,  because  they 
changed,  in  a  material  matter,  the  legal  effect  of  the  note 
as  signed  by  him.  The  legal  operation  of  the  note,  as 
signed  by  Coburn,  entitled  the  holder  to  interest  from  the 
date  of  the  note ;  but  it  was  so  changed,  by  the  insertion 
of  the  words  indicated,  as  not  to  bear  interest  until  the 
maturity  thereof.  This  change  of  the  note  did  not,  per- 
haps, operate  to  the  prejudice  of  Coburn.  But  that  is 
not  the  legal  criterion  by  which  to  determine  whether  an 
alteration  of  a  note  destroys  it. 

The  question  is,  is  the  note  sued  upon  the  same  note, 
in  legal  effect,  as  that  signed  by  Coburn  ?  If  the  altera- 
tion made  the  note  a  different  one  in  legal  effect,  then  it 
is  not  Cobum's  note,  and  he  is  not  bound  by  it.  These 
views  are  fully  sustained  by  the  current  of  authorities  in 
this  State  and  elsewhere.  2  Daniel  on  Negotiable  Instr., 
pp.  889  to  849 ;  Holland  v.  Hatch,  11  Ind.  497 ;  Bmry  v. 
Coats,  17  Ind.  161 ;  Bowers'  AdrrCr  v.  Briggs,  20  Ind.  189 ; 
Judah  y.  Zimmermanj  22  Ind.  888 ;  Schnewind  v.  Backet^ 
64  Ind.  248 ;  Chappell  v.  Spencer,  28  Barb.  584. 

The  case  last  cited  contains  a  valuable  collection  of  the 
authorities  upon  the  point.  * 

The  question  is  made  by  counsel  for  the  appellee, 
whether  the  answer  of  Coburn  puts  in  issue  any  thing 
more  than  the  genuineness  of  his  signature  to  the  note 
sued  on. 

We  are  of  opinion,  however,  that  the  answer  is  broad 
enough  to  put  in  issue  the  execution  by  him  of  the  note 
as  sued  upon.  He  may  have  signed  the  note  in  its  origi- 
nal form,  and  yet  not  have  executed  the  note  sued  upon, 
the  alteration  making  it  a  different  note  from  that  signed 
by  him. 

The  judgment  below,  against  the  appellant,  is  reversed, 
with  costs,  and  the  cause  remanded  for  a  new  trial. 
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GriminaIi  Law. — Forj7ery.~il2fera<iofi.--JiidieiifMfit.---An  indictment  which       ^  397 
charges  the  defendant  with   having  uttered  "m  true  a  certain  false, 
forged,  altered  and  counterfeit ''  written  instrument,  "knowing  the  same 
to  be  false,"  etc,  "with  intent  to  defraud,"  etc.,  is  one  which  charges 
the  uttering  of  a  once  genuine,  but  altered,  instrument. 

Samk — Where  the  offence  is  the  uttering  of  an  altered  instrument,  it  may 
be  charged  in  the  indictment  as  the  uttering  of  either  a  "forged,"  or  an 
"altered,"  instrument. 

fliAMX. — Material  AUenOion.'^'Vfhere  the  o£fenoe  charged  is  the  uttering  of 
an  "altered"  instrument^  the  indictment  must  clearly  set  out  the  altera* 
tion  alleged,  with  the  proper  averments  showing  an  alteration  of  a  mate- 
rial part  thereof. 

Same. — ImmaieridL  AUenaUm. — ^An  indictment  can  not  be  predicated  upon 
the  uttering  of  an  instrument  altered  in  an  immaterial  part 

fijjfs. — VerdieL — Braetioe, — AequiUaL — Where,  upon  the  trial  of  a  defend- 
ant on  an  indictment  consisting  of  several  counts,  the  verdict  is  silent  as 
to  any,  it  is  equivalent  to  an  express  verdict  of  acquittal  as  to  those 
counts  not  mentioned  therein. 

Same. — Supreme  OourL — ^Where  the  verdict,  upon  the  trial  of  a  defendant 
on  an  indictment  consisting  of  several  counts,  is  silent  as  to  any  of  them, 
no  question  in  relation  to  such  counts  is  presented  to  the  Supreme  Courts 
on  appeal,  by  a  motion  to  quash,  or  in  arrest  of  judgment 

1*10X11  the  Tippecanoe  Circuit  Court 

jB.  p.  DeHart,  G.  0.  Behnty  A.  0.  Behm,  W.  C.  Wilson,  J. 
H.  Adams,  R.  C.  Gregory  and  W.  B.  Gregory,  for  appellant 

C.  D.  Jones,  Prosecuting  Attorney,  and  C.  A.  Buskirk, 
Attorney  General,  for  the  State. 

Howe,  J. — ^The  grand  jury  of  Tippecanoe  county,  Indi- 
ana, returned  into  the  court  below,  at  the  September 
term,  1876,  an  indictment,  in  three  counts,  against  the 
appellant,  for  forgery.  At  the  February  term,  1877,  of 
the  court  below,  the  appellant  appeared  in  person  and  by 
counsel,  and  moved  the  court  to  quash  each  count  of  said 
indictment ;  which  motion  was  overruled  by  the  court,  as 
to  each  count,  and  to  this  decision  the  appellant  excepted. 

And  in  open  court,  the  appellant  waived  an  arraign- 
ment upon  said  indictment,  and  for  plea  thereto  said  that 
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he  was  not  gailty  as  therein  charged.  The  cause  was 
then  tried  by  a  jury,  in  the  coort  below,  and  a  verdict  was 
returned,  finding  the  appellant  guilty  as  charged  in  the 
second  count  of  the  indictment,  and  that  he  be  ilnpris- 
oned  in  the  state-prison  for  a  period  of  two  years,  and 
assessing  his  fine  at  five  dollars. 

The  appellant,  on  written  causes  filed,  moved  the  court 
below  to  set  aside  the  verdict  of  the  jury,  and  to  grant 
him  a  new  trial  of  this  cause ;  which  motion  was  over- 
ruled, and  the  appellant  excepted.  And  the  appellant 
also  moved  the  court  below  in  arrest  of  judgment,  and 
this  motion  was  also  overruled,  and  to  this  decision  the 
appellant  excepted.  And  judgment  was  then  rendered 
by  the  court  below  upon  the  verdict ;  from  which  judg- 
ment the  appellant  now  prosecutes  an  appeal,  in  this  court* 
The  alleged  errors  of  the  court  below,  assigned  by  the 
appellant  in  this  court,  are  as  follows : 

1st.  In  overruling  the  appellant's  motion  to  quash  the 
indictment  against  him ; 

2d.  In  overruling  the  appellant's  motion  to  quash  the 
second  count  of  the  indictment  against  him ; 

8d.  In  overruling  appellant's  motion  for  a  new  trial ; 
and, 

4th.  In  overruling  the  appellant's  motion  in  arrest  of 
judgment. 

It  will  be  observed,  that  the  verdict  of  the  jury  was 
entirely  silent  as  to  the  first  and  third  counts  of  the  in- 
dictment. It  has  been  held  by  this  court,  that  such  a 
verdict  is  equivident  to  an  express  verdict  of  not  guilty, 
as  to  those  counts  of  the  indictment,  not  mentioned  in 
the  verdict.  WeinzorpJHn  v.  The  SCate^  7  Blackf.  186.  It 
follows,  therefore,  that  the  first,  second,  and  fourth  alleged 
errors,  assigned  by  the  appellant,  present  only  one  and 
the  same  question  for  our  consideration,  and  that  is  the 
sufficiency  in  law  of  the  second  count  of  the  itidietment. 
This  second  count  is  as  follows : 

^<  The  grand  jury  aforesaid,  upoik  their  oaths  aforesaid, 
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charge,  that  Frank  Sittings,  om  the  20th  day  of  May,  A. 
J).  1876,  at  the  county  and  State  aforesaid,  did  then  and 
there,  unlawfony  and  feloikionsly,  ntter  and  publish  as 
true  a  certain  fiEklse^  forged,  altered,  and  counterfeit  instru- 
ment in  writings  oommonly  called  and  known  as  a  receipt 
tor  money,  which  said  forged,  altered,,  and  counterfeit 
receipt  for  money  is  in  the  possession  and  control  of 
Frank  Sittings,  and  can  not  be  obtained  by  the  grand 
jury,  aad,  therefore,  a  more  particular  description  is  un- 
known to  the  grand  jury,  but  to  the  tenor,  and  in  its  sub- 
stance and  effect,  is  as  follows,  to  wit :  See'd  Augiut 
28y  1872,  of  Frank  Sittings,  one  hundred  k  five  dollan^ 
making  in  all  the  sum  of  125000,  on  the  rental  of  fifte^t 
acres  of  land,  at  one  himdred  and  eighty  dollars  per  year^ 
leaving  fifty-five  dollars  balance  due. 

Geo.  T,  TbnEtok. 
With  intent  to  defraud  Qeo.  T.  TenEyck ;  he,  the  said 
Frank  Sittings,  then  and  there  at  the  time  he  so  uttered 
and  published  the  said  forged  recdpt  for  money  as  afore^ 
said,  did  so,  well  knowing  the  same  to  be  false,  altered^ 
and  forged  and  counterfeit.'' 

In  the  second  count  of  the  indictment,  it  was  intended! 
to  charge  the  appellant  with  the  commission  of  the  latter 
one  of  the  two  felonies  defined  in  the  80th  section  of 
^An  act  defining  felonies,  and  prescribing  punishment 
Iberefor,''  approved  June  10th,  1862.  Omitting  from  this 
section  such  words  and  phrases  as  can  have  no  possible 
bearing  on  the  case  now  before  us,  the  section  will  read 
as  follows : 

**  Sbc.  80.  Every  person  who  shall  fiilsely  ♦  ♦  ♦ 
alter,  forge,  or  counterfeit,  or  cause  to  be  fiftlsely  ^  * 
*  altered,  forged,  or  counterfeited,  any  *  *  *  receipt 
for  money  or  property,  *  *  »  or  any  person  who 
shall  ntter,  or  publish  as  true,  any  such  instrument,  know^ 
ing  the  same  to  be  fiJse,  ♦  ♦  «  altered,  forged,  or 
counterfeited,  with  intent  to  defraud  any  person,  body- 
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politic  or  corporate,  shall  be  deemed  guilty  of  forgery." 
2  R.  8. 1876,  p.  489. 

In  discussing  the  sufficiency  in  law  of  the  second  count 
of  the  indictment  in  this  case,  the  first  point  made  by 
appellant's  counsel  is,  that  the  terms  used  in  said  count, 
in  the  description  of  the  instrument  on  which  the  charge 
of  forgery  is  predicated,  are  repugnant.  That  is,  that  an 
altered  receipt  and  a  counterfeit  receipt  do  not  import,  or 
convey  to  the  mind,  one  and  the  same  meaning.  A  coun- 
terfeit receipt  implies  a  receipt  that  is  wholly  false,  a  mere 
imitation  at  most  of  a  genuine  receipt.  But  an  altered 
receipt  necessarily  implies  the  existence  of  a  genuine 
receipt,  in  which  some  alteration  has  been  made.  It  would 
seem,  therefore,  that  the  descriptive  terms  applied  to  the 
receipt,  in  the  second  count  of  the  indictment  in  this 
case,  are  clearly  repugnant  to  each  other.  It  was  so  held 
by  the  Supreme  Court  of  Ohio,  in  the  case  of  Kirby  v. 
The  State  of  OAio,  1  Ohio  State,  185,  which  was  a  case 
very  similar  to  the  case  at  bar,  and  in  which  precisely  the 
same  descriptive  words  were  applied  to  a  bank-bill.  In 
the  case  cited,  Eirby  had  been  indicted  and  convicte'd,  in 
the  lower  court,  for  uttering  a  certain  ^' false,  forged, 
altered,  and  counterfeited  "  bill,  pur|)orting  to  be  a  bill  of 
the  denomination  of  twenty  dollars,  issued  by  the  State 
Bank  of  Indiana.  After  commenting  upon,  and  giving 
the  meaning  of,  the  various  descriptive  words  applied  to 
the  bank-bill  in  question,  the  Supreme  Court  of  Ohio 
said,  *<  The  indictment  charges  the  bill  in  question  to  have 
been  false,  forged,  altered,  and  counterfeited,  which  is 
plainly  a  repugnant  description*  The  judgment  must 
therefore  be  reversed." 

It  seems  to  us,  that  the  appellant's  motion  to  quash  the 
second  count  of  the  indictment  in  this  case  ought  to 
have  been  sustained  by  the  court  below,  on  another  and 
perhaps  better  ground  than  because  of  repugnancy  there* 
in.  Under  the  averments  of  this  count,  it  is  very  clear 
to  our  minds,  that  the  State  intended  to  and  did  charge 
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the  appellant  with  feloniously  uttering  and  publishing  as 
true  a  genuine  receipt  for  money,  which  had  been  ma- 
terially altered,  knowing  the  same  to  be  false,  altered  and 
.forged,  with  intent,  etc.  In  other  words,  we  think  that 
the  charge  of  forgery,  set  forth  in  said  second  count,  must 
be  regarded  as  if  it  had  been  predicated  solely  upon  a  gen- 
uine receipt,  which  had  been  materially  altered.  Under 
this  view  of  the  case,  it  is  clear  that  the  facts  charged  in  the 
second  count  were  legally  insuflELcient  to  constitute  a  good 
indictment.  In  such  a  case,  the  materiality  of  the  al- 
leged  alteration,  in  our  opinion,  must  be  clearly  shown, 
either  by  a  proper  description  of  the  alteration,  ^'  in  plain 
and  concise  language,"  or  by  setting  out,  in  the  count, 
the  tenor,  substance  and  efiect  of  the  instrument,  as  it 
was  before  its  alteration,  and  as  it  was  after  its  alteration ; 
so  that  it  may  be  clearly  seen  from  the  indictment,  and 
each  count  thereof,  whether  or  not  the  alleged  alteration 
was  materia],  and  what  the  alteration  was.  This  view 
of  the  question  is  supported,  we  think,  by  the  require* 
ments  of  our  code  of  criminal  pleading,  2  B.  S.  1876,  p. 
883,  article  6,  and  by  the  precedent  for  an  indictment  in 
such  a  case,  8  Chit.  Crim.  Law,  4th  Am.  ed.,  1080.  In 
the  2d  volume  of  his  Criminal  Procedure,  sec.  419,  Mr. 
Bishop  uses  this  language  on  the  point  we  are  now  con- 
sidering. 

^'  It  is,  in  point  of  law,  the  same  thing  to  alter  an  in- 
strument by  forgery  as  to  forge  the  entire  instrument  in 
the  first  instance.  When,  therefore,  the  offence  consists 
in  the  alteration,  the  pleader  has  the  option,  either  to 
charge  the  forgery  as  of  the  whole  instrument,  or  to  set 
out  the  alteration  specially,  as  the  one  mode  or  the  other 
may  suit  his  taste  or  convenience." 

This  doctrine,  it  seems  to  us,  is  equally  applicable  to  a 
case  like  the  one  before  us,  where  the  indictment  charged 
the  uttering  and  publishing  as  true  of  an  instrument 
altered  by  forgery,  etc.,  and  the  offence  consists  in  the 
uttering  and  publishing  of  an  altered  instrument.     In 
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such  a  case^  the  pleader  has  the  option,  to  charge  the  ut* 
termg  and  publishing,  etc.,  either  of  a  forged  iustrumeut 
or  of  an  altered  instrument;  and  when  he  adopts  the 
latter  course,  he  must  set  out  the  alteration  specially,  in 
some  mann^.  In  this  case,  it  was  impossible  to  discern, 
from  the  second  count  of  the  indictment,  how  or  in  what 
particulars  the  receipt  in  question  had  been  altered.  It 
was  necessary,  that  this  alleged  alteration  should  be  set 
out  specially,  so  that  the  court  below  could  see  and  de- 
termine^  whether  or  not  the  alteration  was  material. 
For,  if  the  alteration  was  not  a  material  alteration,  of 
course  a  valid  charge  of  forgery  could  not  be  predicated 
on  an  altered  receipt,  in  which  the  alteration  was  imma- 
terial. In  this  view  of  the  cause  at  bar,  we  are  supported, 
we  think,  by  the  case  of  The  State  v.  Bryant^  17  N.  H. 
82S,  in  which  it  was  held,  in  substance,  that  in  an  in- 
dictment for  forgery,  by  the  alteration  of  a  genuine 
instrument,  the  position  of  the  words,  inserted  in  the  text, 
must  be  shown  by  distinct  allegations,  so  that  it  might  ap- 
pear how  they  would  affect  the  meaning  of  the  instru- 
ment. 

One  other  point  was  made  by  appellant's  counsel  in 
their  discussion  of  the  alleged  insufficiency  of  the  second 
count  of  the  indictment,  and  that  was,  that  the  count 
was  bad,  because  it  did  not  allege  to  whom  the  al- 
tered receipt  was  uttered.  The  d'ecision  of  this  point  is 
not  necessary,  however,  to  the  decision  of  this  cause,  as 
will  appear  from  the  views  we  have  already  expressed  on 
other  questions  involved  in  this  case.  Therefore,  we 
prefer  to  pass  this  point,  without  decision. 

Our  conclusion  is,  that  the  court  below  erred,  in  over- 
ruling the  appellant's  motion  to  quash  the  second  count 
of  the  indictment  in  this  cause,  and  in  overruling  appel- 
lant's motion  in  arrest  of  judgment.  And  this  conclusion 
makes  it  wholly  unnecessary  for  us  to  consider  or  decide 
any  of  the  questions  presented  by  the  alleged  error  of 
the  court  below,  in  overruling  appellant's  motion  for  a 
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new  trial  of  this  cause.  Therefore^  and  because  tlieee 
flame  queetiouB  may  not  be  presented  again,  we  pass  them 
by  now,  without  decision. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded,  with  instructions  to  sustain  appellant's 
motion  to  quash  the  second  count  of  the  indictment ;  and 
the  clerk  of  this  court  will  issue  the  proper  notice  to  the 
warden  of  the  northern  state-prison,  for  the  return  of 
tiie  appellant  to  the  sheriff  of  Tippecanoe  eounly. 


The  State  v.  Bbcord. 

(kmiHAi.  Law.— Foifore  qf  0/leer  to  do  his  Duty.— Cl0rik.—/ndMftN«n<.— All 
indiGlineiit  agftinrt  the  derk  of  a  eireuit  conrt,  for  failing  to  i>ay  orer,  to 
the  proper  officer,  fines,  jorj  fees  and  unclaimed  witneae  lees,  aaseaBed 
daring  the  year  preceding  the  findiAg  of  the  indictment,  and  collected 
bj  him,  must  allege  that  such  fandB  were  collected  hy  him  preyioiiB  to 
the  firrt  day  of  the  month  of  Jannaiy  immediately  preoediQg. 

Bamb.— Ibttifs  to  Fsif  Ovet  Docket  ^eet.— Where  snoh  kidictmenl^is  for  the 
laUnre  (d  Boch  clerk  to  pay  oyer  docket  fees  collected  by  him,  it  must 
be  aU^ged  that  such  fees  had  been  collected  by  him  more  than  thir^ 
days  prior  to  the  time  at  which  it  is  aUeged  he  should  have  paid  them 
oyer,  but  failed  so  to  do. 

8Ai<t0 — Cknehaion  of  Xcno.— In  either  of  such  oases,  aa  aU^gatioa  that  such 
funds  are  "due  and  owing  to  the  State  of  Indiana,"  can  not  supply  sadi 
neoessaiy  allegations,  as  it  is  but  ayerring  a  conclusion  of  law. 

Same. — Oommon  Lano. — 1^  Code, — By  the  code  of  this  State,  an  indictment 
must  contain  all  the  substantial  ayerments  necessary  to  render  it  suffl* 
dent  at  eommon  law. 

From  the  Morgan  Circuit  Court 

Jordan  ^  MUcheU  and  Orubbs  ^  Parks j  for  appellee. 
A.  M.  Ounmnffy  Proeecuting  Attorney,  for  the  State. 
NiBLAOK,  J. — ^This  was  a  prosecution  against  a  clerk  of 
a  dicuit  court,  under  sec.  68,  2  R,  8.  1876,  p.  477,  for 
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failing  to  pay  over  certain  moneys  collected  by  him  for 
fines,  jnry  fees,  docket  fees  and  unclaimed  witness  fides* 

The  indictment  charges,  that  on  the  2Sd  day  of  Febru- 
ary, 1876,  the  defendant  was,  and  for  more  than  two  years 
previously  had  been,  clerk  of  the  circuit  court  of  Morgan 
county.  That,  during  the  two  years  immediately  preced- 
ing the  said  28d  day  of  February,  1876,  the  defendant,  as 
such  clerk,  from  time  to  time,  collected  and  received  the 
aggregate  sum  of  fifteen  hundred  and  thirty-nine  dollars, 
for  fines,  for  jury  fees,  for  court  docket  fees,  and  for  un- 
claimed witness  fees,  which  said  sum  of  money,  on  said 
28d  day  of  February,  1876,  belonged,  and  was  due  and 
owing,  to  the  State  of  Indiana. 

That  on  said  28d  day  of  February,  1876,  the  Attorney 
General  of  the  State  of  Indiana,  as  the  agent  of  said 
State,  demanded  said  sum  of  money  of  the  defendant, 
and  that  said  defendant  unlawfully  failed,  refused  and 
neglected  to  pay  over  the  same,  or  any  part  thereof,  to 
said  Attorney  General,  or  to  any  other  officer  authorized 
by  law  to  receive  the  same ;  but,  on  the  contrary,  unlaw- 
fully converted  said  sum  of  money  to  his  own  use. 

A  motion  to  quash  the  indictment  was  sustained  in  the 
court  below,  to  which  an  exception  was  reserved  by  the 
State,  and  there  was  a  judgment  discharging  the  defend- 
ant. 

The  sufficiency  of  the  indictment,  therefore,  is  the  only 
question  we  have  to  consider. 

The  act  defining  some  of  the  duties  of  a  clerk  of  a  cir- 
cuit court  provides,  that  such  clerk  shall,  on  or  before  the 
1st  day  of  January  of  each  year,  make  out  and  file  with 
the  treasurer  of  the  county  a  complete  list  of  all  fines, 
jury  fees,  and  witness  fees  assessed  during  the  preceding 
year  and  remaining  unclaimed  for  a  year,  the  amount 
collected,  and  of  whom,  to  the  truth  of  which  he  shall 
take  and  subscribe  an  oath,  to  be  thereto  attached  and 
administered  by  such  treasurer ;  and  shall  pay  to  such 
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treasurer,  upon  the  receipt  thereof,  all  money  so  collected. 
2  TLB.  1876,  p.  17,  sec,  7. 

The  act  authorizing  the  taxation  of  docket  fees  to  the 
losing  party  in  certain  cases  also  provides,  that  each  clerk 
of  a  circuit  court,  within  thirty  days  after  the  collection 
of  the  same,  shall  pay  to  the  treasurer  of  his  county  all 
docket  fees  received  by  him  on  account  of  the  business 
of  such  court.    1  R.  S.  1876,  p.  776,  sec.  6. 

We  are  informed  by  counsel  that  it  was  objected  to  the 
indictment,  in  the  court  below,  that  it  did  not  allege  that 
the  fines,  jury  fees  and  witness  fees,  which  the  defendant 
fuled,  refused  and  neglected  to  pay  over,  were  collected 
by  him  previous  to  the  Ist  day  of  January,  1876,  and  that 
the  docket  fees  were  collected  by  him  more  than  thirty 
days  before  the  said  28d  day  of  February,  1876.  And 
that  it  was  for  the  want  of  such  allegations  that  the  in- 
dictment was  held  insufficient. 

It  is  insisted  by  counsel  for  the  State  that  the  averment 
in  the  indictment,  that  the  money  realized  from  such  fines, 
jury  fees,  docket  fees  and  witness  fees,  was  ^^  due  and 
owing  "  to  the  State  of  Indiana  on  said  28d  day  of  Feb- 
ruary, 1876,  was  the  equivalent  of  the  allegations  thus 
omitted,  and  supplied  any  defect  which  might  otherwise 
have  existed  on  account  of  their  omission. 

We  regard  that  averment,  however,  as  a  conclusion  of 
law,  merely,  and  not  as  equivalent  to  a  statement  of  the 
facts  from  which  such  a  conclusion  might  be  drawn. 

It  is  not  sufficient  to  charge  in  an  indictment,  that  the 
defendant  has  committed  a  certain  specified  crime.  It  must 
be  stated  how  he  committed  the  crime,  by  reciting  the 
fiicts  and  circumstances  constituting  the  ofiTence.  2  Strange, 
849;  2  Hale  P.  C.  185. 

Although  as  great  certainty  is  not  required  in  many 
respects,  in  the  mere  description  of  criminal  offences,  as 
formerly,  yet  all  the  substantial  allegations,  necessary  to 
make  an  indictment  good  at  common  law,  are  still  re-  ' 
quired.    IHlUm  v.  The  StatCy  9  Ind.  408. 
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In  order  to  have  placed  the  defendant  in  default,  in  ref- 
lation to  the  money  received  by  him  from  fines,  jury  fees 
and  unclaimed  witness  fees,  we  think  the  indictment 
should  have  shown  that  it,  or  some  portion  of  it,  came 
into  his  hands  prior  to  the  1st  day  of  January,  1876.  As 
regards  the  money  derived  from  the  docket  fees,  we  think 
it  ought  to  have  been  shown  {that  it,  or  some  portion  of 
it,  was  collected  by  him  thirty  days  or  more  before  pay- 
ment of  it  was  demanded.  Upon  these  points  nothing 
definite  was  averred  in  the  indictment,  and  nothing  was 
^ven  from  which  an  inference  might  have  been  fairly 
drawn,  fixing  any  time  at  which  any  of  the  money  was 
received  by  the  defendant.  For  that  reason  we  are  of  the 
opinion  that  the  indictment  was  not  sufficient.  The  State 
V.  Boylesy  7  Blackf.  90. 

All  the  substantial  averments  in  the  indictment  may 
have  been  true,  without  the  defendant  having  committed 
an  indictable  offence.  In  such  a  case,  the  indictment  can 
not  be  sustained. 

The  judgment  is  affirmed. 


Browk  bt  al.  v.  Thb  Collbgb  Cornbr  and  Richmond 

Obavbl  Road  Co. 

Mdtasjs. — BtymeiU  </  Momejf, — NegHgenee.-^Monej  paid  onder  a  miaUke 
by  the  payor,  as  to  a  material  fact,  may  be  recovered  by  him,  though  at 
the  time  of  making  such  payment  he  poflsessed,  bat  neglected  to  use,  the 
means  of  ascertaining  the  actual  fact. 

pRAcncE. — Fleading. — Demurrer. — BiU  qf  I\artieular9. — ^An  objection  to  a 
bill  of  particnlara  attached  to  a  pleading  can  not  be  presented  by  a  de- 
murrer thereto. 

Same. — FUadmg  Struds  OwL — ^It  is  not  error  to  strike  out  a  paragraph  of  a 
pleading,  if  the  matters  therein  alleged  can  be  given  in  evidence  under 
a  remaining  paragraph. 

8AME.-*56t-Q^.—Cbttiil0r-ClatNi.— Matter  of  set-off,  counter-claim  or  ie> 
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ooapment  can  not  be  given  in  eTidence  under  the  general  denial  or  a 
plea  in  bar ;  and  therefore,  where  the  remaining  paragraphs  of  a  plead- 
ing oonsiat  of  snch  pleas  onlj,  it  is  error  to  strike  out  paragraphs  alleg- 
ing matter  of  set-off,  connter-daim  or  recoupment. 

From  the  IJBion  Circuit  Ck)iirt. 

B.  F.  CXaypool  and  Thicker  ^  Seward^  for  appellants. 
J*.  Yaryan  and  B.  Burk^  for  appellee. 

WoBDBN,  J. — Complaint  by  the  appellee,  iEtgainst  the 
appellants,  in  three  paragraphs.  The  first  paragraph  al- 
leged, in  substance,  that  the  plaintiff  and  the  defendants 
entered  into  a  written  agreement,  by  which  the  defend- 
ants  undertook  to  build  the  seventh  and  eighth  miles  of 
the  plaintiff's  road,  according  to  certain  plans  and  speci- 
fications, and  complete  the  same  by  the  1st  of  January, 
1871,  for  the  sum  of  four  thousand  scTen  hundred  and 
eighteen  dollars  and  fifty  cents,  and  that  the  plaintiff  per- 
formed all  the  conditions  on  its  part  to  be  performed. 
That  the  defendant  Brown  was  the  secretary  of  the 
plaintiffs  board  of  directors,  and  had  a  knowledge,  which 
the  plaintiff  had  not,  of  the  state  of  the  accounts  and  pay- 
ments which  had  been  made  by  the  plaintiff  on  the  work 
as  it  progressed,  and  on  October  14th,  1871,  represented 
to  the  plaintiff,  that  there  was  a  balance  due  to  the  de- 
fendants, on  the  work,  of  four  hundred  dollars  and  three 
cents,  when  in  fact,  as  the  plaintifl'  has  since  discovered, 
there  was  only  due  one  hundred  and  fifty-one  dollars  and 
fifty-three  cents.  The  plaintiff,  ignorant  of  the  true  state 
of  the  accounts  and  of  the  payments  that  had  been  made 
on  the  work  as  it  had  progressed,  and  relying  on  the  rep- 
resentations of  Brown,  through  mistake  of  fact,  then  and 
there  paid  the  defendants  the  said  sum  of  four  hundred  dol- 
lars and  three  cents,  which  was  an  excess  of  payment, 
through  mistake  on  the  part  of  the  board  of  directors  of 
theplidntifi,  of  two  hundred  and  forty-eight  dollars  and  fifty 
cents.     That  the  defendants,  though  informed  of  the 
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mistake  as  soon  as  discovered  by  the  plaintiflE^  refosed  to 
repay,  etc. 

The  second  paragraph  alleged  the  entering  into  the 
contract  for  the  building  of  the  road,  and  the  perform- 
ance thereof,  on  the  part  of  the  plaintiff,  as  in  the  first 
paragraph ;  that  at  the  time  the  work  was  finished,  and 
on  final  settlement  between  the  parties  therefor,  a  mis- 
take occurred  between  the  parties,  in  this ;  it  was  supposed 
that  the  defendants  had  received  only  four  thousand  three 
hundred  and  eighteen  dollars  and  forty-seven  cents,  leav- 
ing a  balance  due,  as  thought,  of  four  hundred  dollars 
and  three  cents,  when,  in  fact,  as  has  been  since  ascer- 
tained, the  defendants  had  received  o{  the  plaintiff,  from 
time  to  time,  as  the  work  progressed,  the  sum  of  |456.97, 
[4566.97?]  leaving  a  balance  due  of  only  one  hundred 
and  fifty-one  dollars  and  fifty-three  cents ;  and  the  plain- 
tiff, influenced  by  the  belief  that  there  was  due  the  said  sum 
of  four  hundred  dollars  and  three  cents,  paid  the  same, 
which  was,  and  is,  an  excess  of  two  hundred  and  forty- 
eight  dollars  and  fifty  cents.  That  the  defendants, 
though  advised  of  the  mistake  by  the  plaintiff'  as  soon  as 
it  was  discovered,  refused  to  repay  the  money,  etc. 

The  third  paragraph  was  the  common  count  for  money 
had  and  received,  etc. 

The  defendants  answered  in  five  paragraphs. 

First.    General  denial. 

Second.  That  on  the  16th  day  of  October,  1869,  the 
plaintiff  and  defendants  entered  into  the  contract  men- 
tioned in  the  complaint ;  that  the  defendants  performed 
their  part  of  the  contract,  and,  at  the  request  of  the 
plaintift*,  performed  extra  work,  in  building  a  culvert  on 
the  road  worth  one  hundred  dollars,  and,  also,  in  build- 
ing another  culvert  worth  fifty  dollars ;  that  on  October 
14th,  1871,  the  plaintiff,  by  her  board  of  directors,  called 
a  special  meeting,  for  the  purpose  of  making  a  settle- 
ment with  the  defendants ;  that  defendants,  at  said  spe- 
cial meeting,  duly  presented  the  balance  due  them  on  the 
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oontaract  and  extra  work,  being  the  amount  of  four 
hundred  dollars  and  three  cents ;  that. the  board  also  ex- 
amined the  extra  work,  and  after  examination  and  delib- 
eration, with  full  knowledge  of  all  the  facts,  having 
before  them  all  the  books,  orders,  vouchers,  papers,  claims, 
credits,  debts,  and  all  dealings  whatsoever  between  the 
parties,  compromised,  adjusted  and  settled  all  difference 
and  matter  between  the  parties,  by  paying  to  the  defend- 
ants said  sum  of  four  hundred  dollars  and  three  cents. 
Wherefore,  etc 

Third. .  That  the  line  of  the  plaintiif's  road,  so  to  be 
ooQstmcted  by  the  defendants,  ran  across  the  land  of  one 
Joseph  W.  Stewart ;  that  the  defendants  were  prohibited 
by  said  Stewart  from  entering  on  said  land,  over  which 
the  plaintiff  had  no  right  of  way;  that  the  plaintiff,  for 
the  space  of  five  weeks,  failed  to  procure  a  right  of  way 
over  said  land ;  that  there  was  no  other  part  of  the  road 
on  which  the  defendants  could  use  the  teams  which  they 
had  employed  during  the  time,  whereby  the  defendants 
were  damaged  in  the  sum  of  one  hundred  dollars.  That, 
by  the  contract  between  the  parties,  the  plaintiff  agreed 
to  guarantee  to  the  defendants  the  right  of  way  over  and 
tusroBB  the  lands  of  William  Smith,  for  the  purpose  of 
hauling  materials  for  the  construction  of  the  road ;  that 
the  defendants  demanded  of  Smith  the  right  of  way  for 
that  purpose  over  the  land,  which  he  refused.  That  de- 
fendants demanded  of  the  plaintiff  the  procurement  of 
said  right  of  way,  but  this  the  plaintiff  failed  to  do.  That 
there  was  no  other  way,  by  which  the  defendants  could 
haul  materials  for  the  construction  of  the  road,  that 
would  be  as  convenient  and  profitable  to  the  defendants ; 
that,  by  reason  of  the  plaintiffs  failure  to  procure  the 
right  of  way,  the  defendants  were  delayed,  etc.,  and  suf- 
fered damages  in  the  sum  of  two  hundred  and  fifty  dol- 
lars, which  they  offer  to  recoup,  etc. 

Fourth.  That,  in  drafting  the  contract  between  the 
Vol.  LVL— 8 
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pftrtiefi,  there  was  a  mistake  made  hy  the  flcrivener,  in 
this ;  that  the  contract  should  have  heen  so  written  as  to 
show  an  agreement  for  the  eonstniction  of  four,  instead 
of  five,  open  calverts ;  that  the  mistake  was  not  discov- 
ered until  after  the  commencement  of  the  suit,  and  the 
defendants  ask  that  the  mistake  he  corrected.  That  the 
defendants  performed  extra  work  for  the  plaintiff,  at  its 
request,  heyond  the  four  open  culverts,  in  building  two 
culverts — ^the  particulars  of  which  are  set  out— of  the 
value  of  one  hundred  dollars,  which  the  defendants  of- 
fer to  set  off,  etc 

Fifth.  That  a  mistake  was  made  in  drawing  the  con- 
tract, by  the  scrivener,  substantially  as  alleged  in  the  fourth 
paragraph.  That  the  defendants  performed  extra  work, 
beyond  that  contracted  for,  at  the  plaintiff's  request,  in 
the  building  of  a  culvert  worth  one  hundred  and  fifty 
dollars,  and  a  part  of  another  culvert  worth  seventy-five 
dollars,  and  did  other  extra  work  worth  one  hundred  dol- 
lars ;  that  on  October  14tii,  1871,  a  special  meeting  of  the 
hoard  of  directors  of  the  plaintiff  was  called,  for  the  par- 
pose  of  making  a  final  settlement  with  the  defendants  for 
all  labor  by  them  performed  for  the  plaintiff*;  that  at  the 
meeting  the  defendants  presented  an  account  for  balance 
d|ie  on  contract  and  for  the  extra  work ;  that  the  board 
of  directors  of  the  plaintiff,  recognizing  and  knowing  the 
nustake  in  drawing  the  contract,  duly  examined  the  work, 
and,  having  full  knowledge  of  the  number  of  culverts 
constructed  by  the  defendants,  allowed  the  defendants 
credit  for  the  construction  of  the  extra  work  aforesaid, 
and  after  due  examination  and  deliberation,  and  with  a 
lull  knowledge  of  all  the  facts,  having  before  them  all 
the  books,  orders,  vouchers,  papers,  claims,  credits,  debits, 
and  all  dealing  whatever  between  the  parties,  com]Nro- 
mised,  adjusted  and  settled  all  difierences,  matters  and 
claims  between  them,  by  the  plaintiff  paying  to  the  de- 
fendants the  sum  of  four  hundred  dollars  and  three  cents. 
Wherefore,  etc. 
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On  motion  of  the  plaintiff,  the  second,  third  and  fourth 
paragraphs  of  the  answer  were  struck  out,  and  the  de- 
fendants excepted.  Issue  was  taken  on  the  fifth,  and  the 
cause  submitted  to  a  jury  for  trial,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff,  a  motion  for#  new  trial 
having  been  overruled. 

Demurrers  were  filed  to  the  several  paragraphs  of  the 
complaint,  for  wfuat  of  sufficient  facts,  but  were  overruled, 
and  exceptions  taken. 

Errors  are  assigned  upon  the  rulings  on  the  demurrers, 
and  also  upon  the  ruling  in  striking  out  the  second,  third 
and  fourth  paragraphs  of  the  answer. 

The  objection  urged  to  the  first  and  second  paragraphs 
of  the  complaint,  as  we  understand  the  brief  of  counsel 
for  the  appellants,  is,  that  as  no  fraud  or  concealment  is 
charged  upon  the  defendants,  if  the  directors  of  the  plain- 
tiff did  not  know  the  facts  and  the  state  of  the  accounts, 
it  was  because  of  their  neglect,  and  that  under  such  cir- 
cumstances the  plaintiff  can  not  recover.  The  counsel 
say :  '^  The  law  was  not  made  to  relieve  parties  from  the 
effects  of  their  negligence  or  folly." 

But  it  is  well  settled  that  money  paid  under  a  mistake, 
on  the  part  of  the  payor,  of  a  material  fact,  can  be  recov- 
ered back.  2  Chitty  Con.,  11  Am.  ed.,  928,  and  au- 
thorities there  cited.  On  the  subject  of  laches  on  the 
part  of  the  party  paying  the  money,  and  seeking  to  re- 
cover it  back,  we  quote  the  following  passages  from  the 
volume  above  cited,  at  page  930. 

^And,  in  the  i^ove  case,  Batlsy,  J.,  said,  <  If  a  party 
pay  money  under  a  mistake  of  the  real  facts,  and  no  laches 
is  imputable  to  him,  in  respect  of  his  omitting  to  ava^l 
himself  of  the  means  of  knowledge  within  his  power,  he 
may  recover  back  such  money.' 

'^But  the  rule  on  this  subject  has  ceased  to  be  thus  limr 
ited ;  it  being  now  held,  that  the  possession  of  the  means 
of  knowledge  by  the  party  who  paid  the  money,  can  be 
regarded  only  as  affording  a  strong  observation  to  the 
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jury,  to  induce  them  to  believe  that  he  had  actual  knowl- 
edge of  the  circumstances ;  but  that  there  is  no  conclusive 
rule  of  law,  that  because  a  party  has  the  means  of  knowl- 
edge he  has  the  knowledge  itself.'^ 

We  think  the  two  paragraphs  were  good.  As  to  the 
thirdi  the  objection  is,  that  the  bill  of  particulars  accom- 
panying it  sets  up  different  matter  from  that  stated  in 
the  pleading.  Such  objection,  if  it  existed,  was  not  reached 
by  demurrer.  A  demurrer  is  addressed  to  the  pleading, 
and  not  to  a  bill  of  particulars  filed  with  it. 

ITo  error  was  committed  in  overruling  the  demurrers 
to  the  several  paragraphs  of  the  complaint. 

We  are  of  opinion,  also«  that  no  error  was  committed 
in  striking  out  the  second  paragraph  of  the  answer.  The 
matter  alleged  in  that  paragraph  might  all  have  been 
given  in  evidence  under  the  general  denial.  The  gist  of 
it  was,  that  the  payment  was  made  with  full  knowledge 
of  all  the  facts.  This  is  but  the  negative  of  what  the 
plaintiff  was  bound  to  prove. 

The  third  paragraph  of  the  answer  alleged,  by  way  of 
counter-claim  or  recoupment,  the  breach  of  the  contract 
on  the  part  of  the  plaintiff,  whereby  the  defendants  were 
damaged,  and  there  was  no  other  paragraph  in  the  an- 
swer, under  which  the  matter  thus  pleaded  could  have 
been  given  in  evidence.  In  our  opinion,  the  court  erred 
in  striking  out  this  paragraph. 

The  fourth  paragraph  is  a  set-off  for  extra  work  done 
by  the  defendants,  at  the  request  of  the  plaintiff^  and 
there  was  no  other  paragraph  under  which  the  matter 
could  have  been  given  in  evidence.  Error  was  com- 
mitted in  striking  it  out. 

The  fourth  paragraph,  like  the  fifth,  alleges  a  mistake 
in  drawing  the  contract,  but  the  fifth  is  neither  a  set-ofiT 
nor  a  counter-claim.  It  was  pleaded  in  bar  of  the  action, 
and  under  it  the  set-off  pleaded  in  the  fourth  paragraph 
could  not  have  been  given  in  evidence. 

The  paragraphs  struck  out  were  neither  frivolous  nor 
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irrelevant,  and  their  sufficiency  could  not  be  qaeetioned 
by  a  motion  to  strike  out.  The  Indianapolis  JP&ino  Man- 
vfaduring  Co.  v.  Caven,  68  Ind.  258. 

As  the  judgment  will  have  to  be  reversed  for  the  error 
in  striking  out  the  third  and  fourth  paragraphs  of  the 
answer,  it  will  be  unnecessary  for  us  to  consider  any  of 
the  questions  arising  upon  the  overruling  of  the  motion 
for  a  new  trial. 

The  judgment  below  is  reversed,  with  costs,  and  the 
eause  remanded  for  further  proceedings,  in  accordance 
with  this  opinion. 


■-^^ 


Thb  State  v.  Baker. 

Prom  the  Ohio  Circuit  Court. 

C  A.  Buskirky  Attorney  General,  for  the  Btate. 

"WoRDBN,  J. — ^In  this  case,  no  error  is  assigned.  With- 
out an  assignment  of  error,  we  can  not  know  of  what  the 
State  complains. 

The  appeal  is  dismissed. 


Long  v.  The  State. 

Ia^uob  ItA.yr.—EMemiotr-K  conviction  npon  an  indictment  chuging  the 
defendant  with  having  unlawfully  sold  intoxicating  liquor  to  a  certiun 
person,  without  evidence  that  the  sale  charged  had  been  made,  is  erro- 
neous. 

From  the  Morgan  Circuit  Court. 

J.  H.  Jordan^  G.  W.  Grubbs  and  Jf.  H.  Parks,  for  ap- 
pellant. 
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Perkins,  C,  J. — ^Indicttnent  against  appellant  for  selling 
a  gill  of  whiskey,  without  license,  to  one  Rhinehole 
Hollander,  at,  etc.  Trial  and  conviction  of  appellant. 
The  evidence  is  properly  in  the  record.  A  motion  for  a 
new  trial  was  made  on  the  ground  that  the  evidence  did 
riot  sustain  the  conviction.  The  motion  was  overruled, 
and  appellant  excepted.  The  new  trial  should  have  been 
granted.  There  was  no  evidence  that  the  appellant  ever 
dold  any  intoxicating  liquor  to  Rhinehole  Hollander. 

The  judgment  is  reversed,  with  costs ;  cause  remanded 
for  further  proceedings,  in  accordance  with  this  opinion. 


Nbw,  Assignee,  v.  Rbissnbr,  Shbbiff,  bt  al. 

AsBisincEifT  won  BEtnerrr  of  Cbedttobb. — Beeordhg  Ami^imeni, — IKaof  A- 
lofey  AtienoHon  <f, — ^The  title  to  real  estate  aamgned  hj  a  debtor  under  the 
act  '' providing  for  volantary  asgignmentSy"  etc.,  (1  B.  8. 1876,  p.  142,) 
does  not  pass  to  his  assignee  until  snch  assignment  has  been  dnlj  re- 
corded. 

fiAMB. — If^unetion, — JvdgmenL — Execution, — Sker^^a  Sale, — Snch  assignee 
can  not  enjoin  the  sale  of  such  real  estate,  hy  a  sheriff,  upon  an  execu- 
tion on  a  judgment  against  such  debtor,  which  is  a  lien  on  such  realty, 
rendered  after  the  execution,  but  prior  to  the  recording,  of  such  assign- 
ment. 

From  the  Marion  Circuit  Court. 

J.  E.  McDonald,  J.  M.  Butler^  F.  B.  McDonald  and  G. 
C.  Butler  J  for  appellant. 

N.  B.  Taylor,  F.  Raiid,  E.  Taylor,  B.  Harrison,  C.  C. 
ttines  and  W.  H.  H.  Miller,  for  appellees. 

Perkins,  C.  J. — Complaint  filed  on  the  21st  of  Novem- 
ber, 1876,  for  an  injunction.  Injunction  denied.  Demurrer 
to  the  complaint  sustained,  and  final  judgment  for  appel* 
lees.    Appeal  to  this  court. 

On  the  5th  and  6th  days  of  September,  1876,  judgments 
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were  rendered  for  between  twenty  and  twenty-five  thou- 
sand dollars,  in  the  Marion  Superior  Court,  a^nst  Calrin 
A.  Elliott.  Executions  were  issued  upon  said  judgments^ 
and  levied  upon  real  estate  in  Hie  county  of  Marion^ 
Indiana,  owned  by  said  Elliott  at  the  date  of  said  judg- 
ments, and  upon  which  they  were  liens.  A  sale  of  said 
property  was  advertised  to  take  place,  by  the  sheriff  of 
the  county,  on  the  25th  of  November,  1876,  upon  the 
executions  mentioned. 

On  the  29th  day  of  August^  1876^  said  Calvin  A.  Elliott 
made  an  assignment  of  all  his  property,  under  the  act  of 
March  5th,  1859,  (1  R.  S.  1876,  p.  142,)  for  the  benefit  of 
his  creditors,  to  the  Hon.  John  C.  Kew,  who  accepted  the 
trust.  The  assignment  was  recorded  on  the  7th  of  Sep- 
tember, 1876,  being  the  tenth  day  after  its  execution,  and 
a  day  or  two  after  the  rendition  of  the  judgments  above 
mentioned. 

On  the  2l8t  of  November,  1876,  the  appellant  filed  his 
complaint  for  an  injunction,  restraining  the  sale  of  the 
real  estate  advertised,  as  above  stated,  by  the  sheriff,  on 
the  ground  that  the  title  to  the  property  passed  to  said 
New,  by  virtue  of  the  assignment,  before  the  rendition 
of  said  judgments. 

We  had  this  precise  question  before  us  at  the  last  term 
of  this  court,  and  we  then  came  to  the  unanimous  con- 
clusion, that,  under  th^  statute  providing  for  such  assign- 
ments as  that  in  question,  the  title  to  the  property  assigned 
did  not  pass  from  the  assignor  to  the  assignee,  till  the 
recording  of  the  assignment.  A  rehearing  was  granted 
in  that  case,  in  order  that  the  question  might  be  kept 
open  till  other  pending  cases,  involving  the  same  question^ 
were  argued  and  submitted.  Such  argument  and  submis- 
sion have  taken  place,  and  we  have  carefully  reconsid- 
ered the  question,  and  are  unable  to  come  to  any  different 
oonclusion  from  that  formerly  arrived  at,  and  have  re- 
affirmed the  judgment  and  decision  made,  at  the  last  term, 
in  the  case  referred  to,  viz.:     Forkner  v.  Shafer,  post^ 
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p.  120.  We  refer  to  the  decision  of  that  case  at  the  present 
term.  See,  also,  in  connection  with  this  subject,  Clarke  v. 
Minoty  4  Met.  846 ;  Samson  v.  Thornton j  3  Met.  275 ;  Dole 
V.  Bodman,  3  Met  139 ;  FUe  v.  Doe,  1  Blackf.  127 ;  Good- 
seU  V.  Stinsony  7  Blackf.  487;  Woodlmry  v.  Fisher,  20 
Ind.  887. 
The  judgment  is  aflirmed,  with  costs. 


FORKNER,  ASSIGNIB,  9.  ShAFER  ET  AL. 

AsBiaRMERT  FOB  BENEFIT  ov  CBEmTCAS. — Becordkig  AangmnenL—The  title 
to  personal  property  aBsigiied  bj  a  debtor  ander  the  act  '^providing  for 
Tolnntary  amtgnmeiita,''  etc.,  (1  R  S.  1876,  p.  142,)  does  not  pass  to  the 
assignee  until  such  assignment  has  been  duly  recorded. 

Same. — ExeemHon, — BepUimn, — Snch  assignee  can  not  jeplerj  such  personal 
property  Irom  an  officer  holding  the  same  bj  virtue  of  an  execution  upon 
a  judgment  against  such  debtor,  levied  prior  to  the  recording  of  such 
assignment. 

From  the  Wayne  Circuit  Court. 

W.  A.  Bickle  and  S.  A.  Forkner,  for  appellant. 

J.  Yaryan,  J.  L.  Yaryan,  B.  Harrisonj  C.  C.  Hines  and 
W.  Ji.  J3.  MiUer,  for  appellees. 

Perkins,  C.  J. — ^Action  to  recover  possession  of  personal 
property,  commenced  on  the  22d  day  of  September,  1878. 

Answer  in  two  paragraphs : 

First.    The  general  denial ;  and. 

Second.  That  on  the  2d  day  of  August,  1873,  two  of  the 
defendants,  Pauly  and  Caldwell,  recovered  a  judgment 
before  the  mayor  of  Richmond,  Wayne  county,  Indiana, 
against  Minnie  Wedekind,  for,  etc.;  that,  on  the  same 
day,  an  execution  was  duly  issued  thereon,  and  levied 
upon  the  goods  sought  to  be  recovered  in  this  action,  as 
the  property  of  said  Wedekind,  by  Shafer,  the  marshal 
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of  Richmond^  and  the  codefendant,  in  this  snit^  of  Panly 
and  Caldwell. 

The  plaintiff  replied  to  this  paragraph  of  answer,  that 
said  Wedekindy  on  the  Ist  day  of  August,  1878,  made  an 
assignment,  under  the  act  of  1859,  (1  R.  S.  1876,  p.  142,) 
accompanied  hy  a  schedule,  etc.,  of  all  her  property,  to  the 
plaintiff,  as  assignee,  for  the  benefit  of  all  her  creditors, 
which  assignment  was  filed  on  the  said  1st  day  of  Aug- 
ust, 1873,  in  the  clerk's  office  of  the  circuit  court  of 
Wayne  county,  Indiana ;  that  possession  of  the  property 
was  taken  by  the  assignee,  of  which  defendants  had  no- 
tice, and  that  on  the  6th  day  of  August,  1878,  the  assign- 
ment was  filed  in  the  recorder's  office  of  said  county,  and 
recorded. 

The  deed  of  assignment  and  schedule  were  made  ex- 
hibits. 

A  demurrer  was  sustained  to  this  reply,  and  exception 
taken. 

A  reply  in  denial  of  the  second  paragraph  of  answer 
was  then  filed. 

Trial ;  judgment  for  defendants. 

The  evidence  is  not  in  the  record. 

The  only  question  presented  is,  upon  the  sustaining  of 
the  demurrer  to  the  reply. 

We  think  the  ruling  on  the  demurrer  was  correct. 

The  statute  under  which  the  assignment  was  made, 
(cited  suprUj)  section  2,  declares  that  all  assignments 
under  thb  act  '^  shall  within  ten  days  after  the  execution 
thereof,  be  filed  with  the  recorder  of  the  county  in  which 
the  assignor  resides,  whose  duty  it  shall  be  to  record  the 
same,"  etc.,  and  that  '^  no  assignment  under  this  act  shall 
convey  to  the  assignee  any  interest  in  the  property  so 
assigned  until  such  assignment  is  recorded  as  provided 
for  in  this  section." 

The  assignment  in  this  case  was  not  recorded  till  the 
5th  of  August,  1873,  three  days  after  the  property  had 
been  legally  taken  by  the  defendants,  on  execution.    Till 
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rach  filing,  the  pisiDtW,  Forkner,  acquired  no  title,  and 
title  subsequently  acquired  would  not  divest  a  prior  legally- 
acquired  lien. 

It  was  within  the  power  of  the  Le^slature  to  fix  the 
time  when,  and  the  conditions  upon  which,  property 
assigned  under  the  act  in  question  should  vest  in  the 
assignee. 

The  Legislature  has  regulated  these  matters  in  no 
ambiguous  language.  There  is  bo  room  for  construction. 
The  title  acquired  by  the  plaintifi'  on  the  5th  day  of 
August  was  subject  to  the  prior  lien  and  right  of  posses- 
sion  of  the  defendants,  and  he  oould  not^  therefore,  re- 
cover in  this  suit. 

Judgment  affirmed,  with  costs. 


Waybrioht  v.  The  State. 

CsiMnrAii  Law.— A«i9  TrME2.^ifb<ioi».---Atidi0e.----A8«igiiii)g  the  udmiwlon 
of  eyidenoe  reported  bj  a  person  named,  ''under  the  order  and  direction 
of  the  court,  to  wit  (here  insert)/'  as  cause  m  a  motion  for  a  new  trial, 
is  insufficient 

SjLMx.^-'Msntkmgkltr.'-Intimtiion  fo  Jwy.^^4>n  the  trial  of  a  defendant  for 
maaslaaghtar,  an  instruction  to  the  jur/,  in  relation  to  the  evidence  of 
the  means  by  which  the  deceased  came  to  his  death,  should  not  assume 
that  the  immediate  cause,  producing  death,  was  the  result  of  an  act 
of  the  defendant,  but  should  dearly  and  logically  connect  such  imme- 
diate cause  with  some  ''unlawful '^  act  of  the  defendant. 

^^AXB^-^J>^mM  tf  BMm, — Persons  oonaected  by  the  relation  of  family, 
guardian  and  ward,  or  master  and  servant,  may  defend  each  other  against 
an  assailant,  even  to  the  necessary  taking  of  life. 

Sahb. — Seff-Drfencc—Oti  the  trial  of  such  cause,  an  instruction  to  the 
jury,  denying  all  right  of  justification  by  the  defendant,  even  that  of  self- 
defence,  is  erroneous. 

Same. — Flight— ConeeaknaU. — ^The  flight  or  concealment  of  the  defendant 
in  such  cause  is  not  conclusive  evidence  of  his  guilt. 

Same. — Joint  AttavU, — On  the  trial  of  sUch  cause,  it  wsa  efror  in  the  cohort 
to  refuse  to  instruct  the  jury,  that,  if  the  defendant  and  another  had 
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iimiiltaneouBlj  anMilted  tbe  deoetsed,  but  whhotit  a  matimlaadcrBtaiid- 
ing  that  they  would  injare  him,  and  the  other^  withont  the  knowledge 
or  contribution  of  the  defendant,  had  caused  the  death  of  the  deceaaedi 
the  defendant  was  not  guilty. 

From  the  Franklin  Circuit  Court.  v^ 

B.  F.  DaviSy  F.  S.  Swifts  8.  S.Harrett  and  w)fi.  Brack- 
etiy  for  appellant. 
8.  E.  Urmstony  Proeecutiilg  Attorney,  for  the  State. 

BiDDLB,  J. — Indictment  in  two  counts,  against  the  ap- 
pellant, for  manslaughter,  committed  in  killing  Michael 
Francis.  Motion  to  quash  each  count  overruled.  Excep- 
tions. Plea,  not  guilty.  Trial  by  jury.  Verdict,  guilty. 
Motion  for  a  new  trial ;  causes  filed ;  motion  overruled ; 
exceptions.    Judgment  on  the  verdict,  and  appeal. 

The  two  counts  of  the  indictment  in  this  case  are  simi- 
lar to  the  first  and  second  counts  against  Sylvester  Willey 
and  Sarah  Wheaton,  in  the  case  of  WUley  v.  *The  State j  46 
Ind.  363, — ^indeed,  quite  literally  the  same,  except  as  to 
names  and  means  of  killing — ^and,  according  to  that  case, 
must  be  held  good. 

The  causes  assigned  for  a  new  trial  were  as  follows : 

1.  The  verdict  is  contrary  to  law. 

2.  The  verdict  is  contrary  to  evidence. 

3.  The  verdict  is  not  sustained  by  evidence. 

The  cause  numbered  4  relates  to  the  admission  of  evi- 
dence ^^  as  taken  down  by  Thomas  H.  Smith,  under  the 
order  and  direction  of  the  court,  to  wit  [here  insert].'' 
But  the  evidence  is  not  inserted  in  the  cause,  or  in  any 
way  made  specific.  To  refer  in  this  manner  to  evidence 
in  a  bill  of  exceptions  or  other  paper,  without  distin- 
guishing it  from  other  evidence  in  the  same  bill  of  excep- 
tions or  paper,  is  insufScient,  as  we  have  often  decided. 
Mussdman  v.  Musselman,  44  Ind.  106 ;  Sherlock  v.  Ailing^ 
44  Ind.  184 ;  Meyer  v.  Bohlfing,  44  Ind.  238 ;  Murphy  v. 
WtboUj  46  Ind.  587 ;  The  Board  of  Commissioners^  etc.^  v. 
liSbxtter,  52  Ind.  171. 
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Cause  5  relates  to  the  rejection  of  evidence,  and  is  de- 
fective, for  the  reasons  shown  in  the  examination  of  num- 
ber 4. 

Causes  6,  7,  8,  9, 10, 11, 12, 13  and  14  need  not  be  par- 
ticularly stated,  for  reasons  which  will  appear. 

15.  Giving  certain  instructions  to  the  jury,  properly 
numbered. 

16.  Refusing  certain  instructions,  specifically  stated. 
The  assignments  of  error  raise  the  questions  involved. 
Amongst  the  instructions  given  to  the  jury  by  the 

court,  and  excepted  to  by  the  appellant,  are  the  following : 
'^5.  If  a  person  should  strike  another  with  an  un- 
weapoDed  hand,  in  a  rude,  insolent  and  angiy  manner, 
and  the  person  so  struck  falls  to  the  ground,  and,  by  rea- 
son of  the  fall  so  caused,  death  results,  by  reason  of  his 
head  or  person  coming  in  contact  with  hard  substances, 
then  the  person  so  striking  would  be  guilty  of  man- 
slaughter, if  the  blow  was  given  without  malice,  express 
or  implied,  or  on  a  sudden  heat,  and  not  in  defence  of  his 
person,  property,  or  his  nearest  and  dearest  relations,  his 
family. 

<^  6.  If  two  persons  strike  another  at  the  same  time, 
one  of  which  administered  the  blow  with  a  deadly  weapon, 
and  the  other  with  his  hand  unarmed,  and  death  resulted 
from  the  blows  so  inflicted,  then,  if  the  death  was  occa- 
sioned by  the  parties  so  striking  upon  a  sudden  heat,  or 
involuntarily,  but  in  the  commission  of  some  unlawful 
act,  then  both  parties  would  be  guilty  of  manslaughter; 
and  the  jury  should  find  the  defendant  guilty  in  this  case, 
if  the  evidence  convince  the  jury  beyond  a  reasonable 
doubt,  that  the  defendant  at  the  bar  contributed,  by  blows 
administered  at  the  time,  to  the  death  of  the  deceased." 

The  fifth  instruction,  as  above  given,  is  too  loosely  and 
vaguely  stated  to  be  safe  law.  It  should  have  stated  that 
"  If  a  person  unlawfully  strike,"  etc.,  and  should  clearly 
show  that  the  blow  caused  the  fall.  There  is  nothing  in 
the  instruction  preceding  the  words  ^^  so  caused,"  to  which 
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tbey  can  refer,  except  the  implied  supposition  that  the 
blow  caused  the  fall.  It  simply  states  the  blow  and  the 
fall,  then  silently  assumes  that  the  blow  caused  the  fall. 
The  language  is  notxslear  and  plain,  and  seems  to  us  very 
liable  to  mislead  a  jury.  Besides,  there  are  other  rela- 
tions besides  ^^  the  nearest  and  dearest  relations,  his  fam- 
ily,"— as  master  and  servant,  guardian  and  ward, — ^which 
the  appellant  might  defend ;  but  this  part  of  the  instruc- 
tion— ^there  being  no  evidence  before  the  jury  to  which  it 
was  applicable — might  not  vitiate  it,  yet  it  would  be  better 
not  to  give  it  in  those  words. 

The  sixth  instniction,  as  given  above,  is  wholly  bad. 
The  appellant  might  have  committed  every  supposed  act 
stated  in  it,  and  yet  not  be  guilty  of  any  crime.  It  not 
only  ignores,  but  denies,  all  right  of  justification,  as  self- 
defence.  The  blows,  to  be  criminal,  must  be  unlawful, 
and  the  contribution  to  the  death  must  be  unjustifiable,  to 
be  criminal.  For  aught  that  appears  in  the  instruction — 
and  there  is  evidence  in  the  case  to  which  it  is  applicable 
— ^the  appellant  might  have  been  justified  in  every  thing 
he  did,  and  yet  be  found  guilty.  The  instruction  is  clearly 
erroneous. 

The  appellant  asked  the  court  to  give  to  the  jury  the 
following  instructions,  all  of  which  were  refused,  and  the 
proper  exceptions  reserved : 

"  4.  Before  the  jury  would,  in  this  case,  be  warranted  in 
finding  the  defendant  guilty,  the  State  must  prove  beyond 
a  reasonable  doubt,  that  the  defendant  struck  the  deceased, 
Michael  Francis,  with  some  instrument  which  caused  his 
death,  or  contributed  thereto,  and  if  this  is  not  so  proven 
beyond  a  reasonable  doubt,  you  should  find  the  defendant 
not  guilty. 

^6.  The  fact  that  the  defendant  fled  or  concealed 
himself,  soon  after  the  death  of  the  deceased,  are  [is]  not 
of  themselves  [itself]  conclusive  evidence  of  the  defend- 
ant's guilt,  but  only  a  circumstance  to  be  taken  into  con- 
sideration by  the  jury,  in  connection   with  all   other 
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circamstancea.  with  [in]  this  case,  as  detailed  to  you  by  the 
wituesses,  and  the  facts  and  circumstances  connected 
therewith ;  and  the  weight  the  jury  should  give  it  de- 
pends upon  the  circumstances  detailed  to  you  by  the 
witnesses,  either  for  the  state  or  defence ;  the  pressure 
brought  to  bear  upon  the  defendant  by  others,  in  induc- 
ing him  to  go  away,  and  all  other  circumstances  detailed 
to  you  in  this  case. 

*^  11.  If  you  believe  from  the  evidence,  that  William 
Vawter  struck  the  fatal  blow,  and  that  the  defendant,  at 
the  time  the  blow  was  struck,  did  not  know  that  Yawter 
intended  to  strike  the  deceased,  and  that  there  was  no 
understanding  between  Yawter  and  the  defendant,  that 
they  would  inflict  upon  the  deceased  any  unlawful  act, 
and  that  the  defendant  did  not  contribute  to  the  death 
of  the  deceased,  you  will  find  the  defendant  not  guilty. 

**  12.  If  you  believe  from  the  evidence,  that  Yawter 
struck  the  fatal  blow,  before  you  can  convict  the  defend- 
ant, you  must  believe,  beyond  a  reasonable  doubt,  that 
the  defendant  and  Yawter  had  a  mutual  understanding 
that  they  would  inflict  upon  the  deceased  some  unlawful 
act  or  bodily  harm." 

There  was  evidence  before  the  jury  to  which  these  in- 
structions were  applicable,  and  they  were  not,  and  some 
of  them  not  in  any  part,  substantially  given  in  any  other 
instructions  to  the  jury;  we  think,  therefore,  that  the  re- 
fusal of  each  of  them  was  erroneous.  The  State  has  not 
furnished  us  with  any  brief,  and  we  know  of  no  ground 
upon  which  the  refusal  of  these  instructions  can  be  sustained. 

There  were  other  instructions  given  in  this  case  which 
we  do  not  approve  of,  and  others  refused  which  we  think 
ought  to  have  been  given,  but  which  we  can  not  notice 
in  detail,  without  extending  this  opinion  to  an  impracti- 
cable length.  We  mention  this,  that  in  a  subsequent  trial, 
if  necessary,  they  may  be  carefully  reconsidered  by  the 
court,  and  so  prepared  as  to  clearly  express  the  law  of  the 
case. 
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The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructioBS  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings,  with  the  proper  order  to  return  the 
prisoner. 


Kaltker  et  al.  v.  Blake. 

CmB  Jkm  TofWMB. — AsBeannetU  for  Street  Impr&vemmL — Sak. —  Deaerip- 
fum. — Bmi  Eriatef  Action  to  Beoo^er, — ^Where  real  estate  sold  hj  a  eity,  to 
■atiafy  an  ameaunent  upon  it  for  the  improyement  of  a  bordering  street 
or  alleji  is  described  in  the  certificate  of  such  sale,  and  in  such  assess- 
ment, as  ''fiftj  feet,  middle  sooth  half  of  square,^  etc.,  such  deFcription  is 
insufficient,  such  sale  is  void,  and  the  purchaser  can  not  recorer  pos- 
session of  sQcfa  realty. 

Sake. — Appropriating  Seal  EbUUc — Erecting  WaU  on  Snine.— Where,  in  mak- 
ing such  improyement,  and  as  part  thereof,  such  city  enters  upon  'and 
appropriates  part  of  such  realty,  by  erecting  a  wall  thereon,  the  cost 
of  constructing  such  wall,  whether  made  with  or  without  the  consent  of 
the  owner,  can  not  be  included  as  pari  of  such  assessment,  and  sale  be 
made  for  the  aggregate. 

Same. — Sale  for  Illegal  Sum, — Lien. — ^If  sale  be  made  for  such  aggregate 
amount,  it  is  illegal  and  yoid ;  and  if,  in  an  action  by  the  purchaser  to 
recoyer  such  realty,  or  to  enforce  a  lien  for  the  amount  of  such  assess- 
ment, less  the  cost  of  such  wall,  no  data  appear  by  which  the  latter 
amount  can  be  separated  from  the  former,  he  is  entitled  to  no  relief. 

From  the  Marion  Superior  Court. 

N.  B.  Taylor^  F.  Rand  and  E.  Taylor ^  for  appellants. 

C.  Baker  J  0.  B.  Hord  and  A.  W.  Hendricks  ^  for  appellee. 

Perkins,  C.  J.— On  the  81st  of  August,  1868,  the  cily 
of  Indianapolis,  Indiana,  passed  ^'An  ordinance  to  provide 
for  the  securing  of  the  emhankment,  and  grading  and 
gravelling  the  alley,  in  square  ninety-six,  on  the  west  bank 
of  Pogue's  Ran,  between  South  and  McNabb  streets." 

Indianapolis  is  a  city,  organized  under  the  general  law 
of  this  State  for  the  incorporation  of  cities. 

The  alley  was  graded  and  gravelled,  and  the  embank- 
ment made,  as  provided  for  in  the  ordinance.    The  cost 


128  SUPREME  COURT  OP  INDIANA. 

Naltner  et€d.v,  Blake. 

of  the  work  was  assessed  upon  the  owners  of  the  prop- 
erty bordering  upon  the  improvement.  That  upon  the 
property  of  the  defendant  described  it  as  follows :  "  Fifty 
feety  middle  south  half  of  square  ninety-six,  Blake's  sub- 
division of  Indianapolis/'  the  sum  of  eleven  hundred  and 
twenty-four  dollars  and  twenty-six  cents. 

The  alley  to  be  improved,  and  which  was  improved, 
was  fifteen  feet  in  width.  It  was  bounded  on  the  east 
side  by  a  little  rivulet  called  Pogue's  Kun.  The  bed  of 
the  stream  is,  perhaps,  ten  feet  below  the  surface  of  the  said 
alley.  In  order,  therefore,  to  maintain  the  alley,  on  its 
travelled  surface,  fifteen  feet  in  width,  it  became  necessary 
to  build  a  wall,  from  the  bed  or  bottom  of  the  Run,  up  to 
the  surface  of  the  alley. 

This  is  what  is  termed  in  the  ordinance  the  embank- 
ment. The  alley  was  graded  and  gravelled,  and  the  wall 
or  embankment  built.  But,  instead  of  building  it  on  the 
line  of  the  alley,  and  within  the  alley,  the  city  took  two 
feet  in  width,  of  the  property  of  the  defendant,  along  the 
east  side  of  the  alley,  built  the  wall  upon  it,  thus  widen- 
ing the  alley  two  feet,  and  included  the  expense  of  erect- 
ing the  wall  in  the  amount  of  the  expense  of  improving 
the  alley,  and  assessed  it,  also,  to  the  property-owner, 
whose  land  it  had  taken,  without  compensation,  on  which 
to  build  it.  The  assessment  was  made  as  above  stated.  It 
was  not  paid. 

The  property  was  sold  by  the  city,  on  failure  of  pay- 
ment of  the  assessment,  by  the  description :  "  Fifty  feet, 
middle  south  half  of  square  ninety-six,  in  the  city  of  In- 
dianapolis," and  a  certificate,  containing  the  same  de- 
scription and  no  other,  given  to  the  purchaser  at  the 
sale,  viz.,  Henry  Helm,  the  contractor  for  making  the  im- 
provement. By  transfer,  the  certificate  has  become  the 
property  of  the  plaintiffs  in  this  case ;  and,  in  two  para- 
graphs of  their  complaint,  they  seek  to  recover  possession 
of  the  land,  and  in  another  they  ask,  if  they  can  not  re- 
cover the  land,  to  have  a  lien  declared  upon  it,  in  their 
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favor,  for  the  amoant  of  the  bid  at  the  sale^  viz.,  twelve 
hundred  dollars  and  seventy-six  cents. 

The  defendant,  Mrs.  Eliza  Blake,  resists  the  claims  of 
the  plaintiffs  to  recover  possession,  and  to  have  a  lien  de* 
clared,  on  account  of  illegality  in  the  proceedings  in 
which  the  plaintiffs'  claims  originate. 

She  insists  that  the  assessment  upon,  and  sale  of,  the 
property  were  void,  on  account  of  the  insufficient  descrip* 
sion  therein  of  the  property.  And,  further,  that  the 
taking  of  her  ground,  without  compensation  made  or  ten* 
dered,  and  building  a  wall  upon  it  at  her  expense,  could 
not  create  a  valid  claim  against  her.  The  City  of  Ddphi 
V.  Evans,  86  Ind.  90. 

The  second  ground  of  objection,  the  plaintiffs  endeavor 
to  obviate  as  follows : 

They  admit  that  the  whole  of  said  wall  is  on  the  real 
estate  of  defendant,  but  they  aver  and  charge,  that,  al- 
though the  defendant  was,  at  the  time  the  said  wall  was 
located  and  built,  the  actual  owner  of  the  said  strip  of  real 
estate,  the  legal  title  to  the  same  was  in  one  Stoughton  A. 
Fletcher,  Jr.,  who  held,  controlled  and  managed  the  same 
as  trustee  and  agent  of  and  for  the  said  defendant,  (no  trust 
and  agency,  however,  being  declared  in  writing,  nor  being 
of  record,  and  it  appearing  from  the  records  that  said 
Fletcher  was  the  actual  and  sole  owner  of  said  real  estate, 
but  who  afterward,  and  after  the  said  wall  was  built,  con- 
veyed and  transferred  the  legal  title  thereto,  by  deed  of 
quitclaim,  unto  the  said  defendant,)  and  said  Fletcher,  be- 
ing such  holder  of  the  legal  title  to  said  real  estate,  and 
managing  and  controlling  the  same,  did  consent  that  the 
said  wall  should  be  built,  put  and  placed  in  the  said  place, 
and  on  the  said  line,  and  on  the  said  premises,  and  did 
request  that  the  same  should  be  so  put,  placed  and  erected, 
and  without  such  consent  and  request  the  wall  would  have 
been  put  and  built  on  the  west  line  of  said  premises,  and 
with  its  east  line  or  face  next  to  the  west  line  of  the  same ; 
Vol.  LVL— 9 


180  SUPREME  COURT  OP  INDIANA. 

Naltner  et  al.  v.  Blake. 

and  said  wall,  upon  and  after  such  consent  and  request, 
and  by  reason  thereof,  was  pat,  placed  and  built  upon  and 
in  the  place  alleged  in  said  fifth  paragraph  of  answer,  and 
with  its  west  line  or  face  next  to  the  east  line  of  said  alley, 
and  upon  the  said  premises. 

Waiving  the  question  of  the  power  of  a  trustee  or  agent 
to  bind  the  real  owner,  by  such  consent  or  permission  to 
a  third  party  to  use  the  estate  of  the  real  owner,  as  that 
claimed  to  have  been  given  in  this  case,  where  the  party 
to  whom  the  consent  was  given  had  no  knowledge  of  the 
trust,  it  is  clear  to  us  that  where  such  party  had  such 
knowledge,  the  consent  of  the  agent  or  trustee  alone 
could  not  bind  the  real  owner. 

And  we  think  it  devolves  upon  the  party  who  has  thus 
used  and  incumbered  the  property  of  another,  to  show 
that  the  party  did  so,  in  the  absence  of  such  knowledge. 
This  fact  is  not  only  not  averred  in  this  case,  but,  on  the 
contrary,  there  is  much  in  the  record  to  justify  the  in- 
ference, that  Mrs.  Blake,  the  real  owner,  was  in  the  actual 
possession  of  the  land  at  the  time,  which  of  itself  would 
be  notice. 

The  defendant's  answer  alleges,  that,  ^^  on  the  81st  day 
of  August,  1868,  she  was  in  possession  of  said  land,  under 
a  bona  fide  claim  of  ownership  in  fee-simple ;  the  same 
being  situate  within  the  corporate  limits  of  the  city  of 
Indianapolis;  and  that  on  that  day  an  ordinance  was 
passed  by  the  mayor  and  common  council  of  said  city, 
entitled  an  ordinance  to  provide  for  the  securing  of  the 
embankment  and  grading  and  gravelling  the  alley,"  etc. 

There  was  no  general  denial,  and  no  special  traverse, 
of  this  allegation,  in  the  reply  to  the  answer. 

The  complaint  shows  that  Helm,  the  contractor,  de- 
manded payment  of  Mrs.  Blake ;  and  that  the  city  treas- 
urer, also,  demanded  payment  of  Mrs.  Blake,  showing 
that  at  those  times  they  knew  she  was  the  owner. 

But  suppose  the  consent  to  erect  the  wall  on  the  ground 
of  the  defendant  was  given,  and  binding,  that  did  not 
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authorize  the  city  to  charge  the  owner  with  the  expense 
of  it.  We  think  the  sale  on  the  assessment  was  void,  on 
account  of  the  insufficient  description  of  the  property, 
and  that  the  lien  can  not  be  sustained  on  account  of  the 
illegal  action,  in  the  building  of  the  embankment. 

And  as  the  assessment  for  the  grading  and  gravelling 
the  alley  is  aggregated  with  that  for  the  building  of  the 
wall,  and  no  data  appear  for  separating  the  legal  from  the 
illegal ;  indeed,  the  sale  upon  the  assessment  was  an  en* 
tirety,  as  to  the  property  sold  and  the  assessment  on  which 
it  was  sold,  the  property  being  purchased  by  a  single  bid 
for  the  amount  of  the  assessment ;  this  being  so,  we  say, 
a  case  of  confusion  of  the  legal  and  illegal  is  presented 
which  vitiated  the  whole. 

We  think  the  sale  was  invalid,  and  that  no  lien  exists 
upon  the  property,  and  that  the  judgment  below  for  the 
appellee  was  right  - 

The  case  was  decided  below  upon  the  affirmative  plead* 
ings,  all  denials  b^ing  withdrawn  by  agreement. 

The  judgment  below  is  affirmed,  with  costs. 


Hekdebson  v.  WHiTiKaBR,  Adm'r. 

DscsDEirEB'  Estates. — Admimdrator's  Sale  rf  Land, — JnewnftftNitfo.— A  par- 
duwer  of  land  aold  at  an  administrator's  sale  takes  the  same  subject  to 
all  liens  thereon,  except  those  for  the  payment  of  which  it  is  sold. 

Same.— Return  far  i\iiidiase-Jfon«y.— fiice-Of.— 2har«.---In  an  action  by  an 
adminiatrator,  to  reooTer  the  balance  of  purchase-money  due  upon  land 
sold  by  him,  belonging  to  his  decedent's  estate,  the  purchaser  can  not  set 
off  taxes  paid  by  him,  accrued  against  such  land,  prior  to  such  sale  but 
subsequent  to  the  death  of  such  decedent. 

Sake. — ThaouAeenud  h^ore  JDeeedm^9  Death. — ^Taxes  accrued  upon  land 
during  the  lifetime  of  its  owner  should  be  paid  by  the  administrator  of 
his  estate. 
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From  the  Madison  Circuit  Coart. 

H.  D.  Thompson  and  W.  B,  MyerSy  for  appellant. 
J.  W.  Sansberry  and  M  B.  Goodykoonts^  for  appellee. 

WoRDBN,  J. — ^Action  by  the  appellee,  against  the  appel- 
lant, upon  A  promissory  note,  executed  by  the  defendant 
to  the  plaintiff,  for  a  part  of  the  purchase-money  for  cer- 
tain real  estate  sold  by  the  plaintiff,  as  such  administrator, 
to  the  defendant.    Judgment  for  the  pltuntiff. 

The  land,  at  the  time  of  the  sale,  was  encumbered  with 
certain  taxes,  which  the  defendant  was  compelled  to  pay, 
in  order  to  save  the  land ;  and  the  question  presented  is, 
whether  the  defendant  can  set  off  the  taxes,  thus  paid  by 
him,  against  his  note  for  the  purchase-money.  It  does 
not  appear  clearly  whether  the  taxes  accrued  before  or 
after  the  death  of  the  intestate.  But  we  infer  that  they 
accrued  after  the  intestate's  death.  It  is  so  stated  in  the 
brief  of  counsel  for  the  appellee.  If  the  taxes  accrued 
before  the  death  of  the  intestate,  whereby  they  became  a 
charge  against  him,  which  it  became  the  duty  of  the 
administrator  to  pay,  the  fact  should  have  been  shown  by 
the  defendant ;  but,  not  being  so  shown,  we  assume  that 
they  accrued  after  the  death  of  the  intestate,  and,  of 
course,  after  the  land  had  descended  to  his  heirs,  subject, 
however,  to  the  right  of  the  administrator  to  cause  it  to 
be  sold  for  the  payment  of  debts. 

Where  taxes  have  accrued  upon  the  land  of  a  person 
before  his  death,  they  become  a  personal  charge  against 
him,  as  well  as  a  lien  upon  the  property ;  and  it  seems  to 
us  that  such  taxes  should  be  paid  by  the  executor  or 
administrator,  because  they  are  debts  against  the  estate. 
But  we  are  not  aware  of  any  statute  which  makes  it  the 
duty  of  an  executor  or  administrator  to  pay  taxes  on  land 
accruing  after  the  death  of  the  testator  or  intestate.  The 
lands  descend  directly  to  the  heir,  who  should  pay  the 
taxes  accruing  atl^er  the  descent  is  cast.  The  adminis- 
trator may  sell  the  lands,  but  the  purchaser  takes  them 
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Bubject  to  liens,  unless  they  are  sold  to  pay  the  liens, 
which  does  not  appear  in  this  case.  Martin  v.  Beadeyy 
49  Ind.  280. 

As  it  was  not  the  doty  of  the  administrator  to  pay  the 
taxes  in  question,  we  are  of  opinion  that  the  defendant 
could  not  avail  himself  of  the  payment  thereof  by  him, 
by  way  of  defence,  in  whole  or  in  part,  to  the  note  in  suit 

The  judgment  below  is  affirmed,  with  costs. 
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GbocdiaIi  Law. — Bdntming  IndidmenL — Nwic  Pro  3Vm«  EiUiry, — ^Where  aa        55  133 

indictment,  dnly  retarned  into  court  by  a  proper  grand  jury,  has  there       i^l ^. 

remained  without  being  filed,  and  without  any  record  of  such  return,  it 
is  the  duty  of  such  oourt,  upon  being  informed  of  such  facts,  to  direct 
the  making  of  a  proper  ntme  pro  tiwne  entry,  showing  the  returning  and 
filing  of  such  indictment. 

Same. — Abatement. — Beply, — ^To  a  plea  by  the  defendant,  in  abatement  of 
an  indictment,  alleging  the  failure  of  the  clerk  of  the  court  to  endorse 
upon  such  indictment  the  time  of  its  filing,  and  to  enter  of  record  the 
xetnm  of  the  same  into  court  by  the  grand  jury,  a  reply  that  such  omis- 
sions have  been  cured  by  a  mme  pro  tunc  entiy,  made  by  the  order  of  such 
court,  is  sufficient. 

Same. — JfVtueioe. — New  Trial, — Supreme  Churl. — ^Where  the  eyidence  is  not 
in  the  record,  no  question  is  presented  to  the  Supreme  Court,  on  appeal, 
by  a  motion  for  a  new  trial,  based  upon  the  grounds  that  the  finding  is 
contrary  to  law  and  to  the  evid^ice. 

Samb. — IndietmenL — Venue. — ^Where  the  yenue  of  an  indictment  is  laid  in 
a  certain  county  in  this  State,  and  the  ofience  charged  is  alleged  to  haye 
been  committed  at  ^said  county,"  naming  it,  such  ofiTence  is  sufficiently 
shown  to  haye  been  committed  in  this  State. 

From  the  Morgan  Circuit  Court 

G.  W.  ChrvJbbs^  M.  H.  Parka  and  X  H.  Jiyrdan^  for  ap- 
pellant. 

HowK,  J. — ^At  the  September  term,  1875,  of  the  court 
below,  the  appellant  was  indicted,  upon  a  charge  of  having 
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Bold,  unlawfully,  one  gill  of  intoxicating  liquor,  on  a  cer- 
tain day,  to  a  certain  person,  at  a  certain  price,  the  appel- 
lant not  then  and  there  having  license  to  sell  such  liquor, 
in  a  less  quantity  than  a  quart  at  a  time. 

To  this  indictment,  the  appellant  filed  a  plea  in  abate- 
ment, in  which  he  alleged,  in  substance,  that  the  State  of 
Indiana  ought  not  to  have  and  maintain  said  cause  of 
action  against  him,  for  that  said  indictment,  upon  which 
the  State  proposed  to  put  him  upon  trial,  was  never  filed, 
or  marked  as  filed,  as  of  the  date  at  which  it  was  re- 
turned, nor  of  any  date  whatever,  nor  was  any  record 
made  by  the  clerk  of  the  court  of  said  indictment,  nor 
of  the  time  of  its  return  into  court,  nor  was  there  any 
memorandum  made  either  on  said  indictment,  or  upon 
any  record  of  said  court,  of  the  time  of  the  return  of  the 
same  into  court,  nor  was  there  any  record  ever  made,  to 
show  that  said  indictment  was  ever  returned  into  court 
by  any  grand  jury  of  said  county;  wherefore  he  prayed 
judgment.    This  plea  was  duly  verified  by  the  appellant. 

To  this  plea  or  answer  in  abatement,  the  appellee  re- 
plied, in  substance,  that  at  the  September  term,  1875,  of 
the  court  below,  there  was  then  and  there  a  grand  jury, 
duly  and  legally  empanelled,  sworn  and  charged,  in  man- 
ner and  form  prescribed  by  law ;  that  said  grand  jury 
was  in  session  from  the  6th  day  to  the  25th  day  of  Sep- 
tember, 1875;  that,  during  said  term,  said  grand  jury 
made  six  returns  of  indictments  into  open  court,  giv- 
ing the  date  of  each  return ;  that  said  grand  jury  made 
but  these  six  returns,  and  adjourned  on  September  25th, 
1875 ;  that  said  indictments  were,  upon  their  said  return 
into  open  court,  passed  to  the  judge  for  his  inspection, 
and  he  did  then  and  there  inspect  the  same,  endorsing 
the  bail  on  each  of  them ;  that  the  judge  then  passed 
said  indictments  into  the  care  and  keeping  of  one  Thomas 
B.  Mitchell,  then  and  there  deputy-clerk  of  the  court  be- 
low ;  that  said  Mitchell  then  and  there  took  charge  of 
said  indictments,  placed  rubber  bands  around  each  of  the 
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mx  bunches  of  indictments,  and  then  and  there  marked 
the  top  indictment,  in  each  bunch,  filed  of  the  day  and 
date  when  said  bunch  and  number  of  indictments,  so 
kept  together,  were  returned,  said  marking  and  filing 
being  then  and  there  done  upon  each  return  of  said 
grand  jury,  and  immediately  upon  the  return  thereof; 
that  on  September  28th,  1875,  said  Mitchell  issued  bench 
warrants  on  each  of  said  indictments,  and  placed  said 
warrants  in  the  hands  of  the  sherift'  of  said  Morgan 
I  county ;  that  on  the  day  of  each  return  of  said  grand 

i  JU179  st^d  Mitchell  made  the  following  entry  in  Order 

Book  S.,  on  certain  given  pages  thereof,  to  wit :    "  Now 
come  the  grand  jury  and  return  the  following  indict- 
i  ments,  signed  by  their  foreman  as  ^  true  bills,'  viz.:    *    *," 

I  leaving  just  enough  blank  lines  below  each  of  said  en- 

tries to  insert  the  names  of  the  parties  to  each  indictment 
and  the  crime  charged,  one  indictment  thus  occupying 
one  line ;  that  said  indictments  were  kept  by  said  Mitch- 
ell, locked  in  the  safe,  in  the  vault  in  the  clerk's  office ; 

that  on  the day  of ,  1875,  said  Mitchell  took 

said  indictments  out  of  said  safe,  placed  the  causes  on  the 
dockets  of  the  court  below,  and  issued  proper  process 
thereon  to  the  sheriff  of  said  county ;  that,  during  all  said 
time,  said  indictments  were  in  the  care  and  custody  of 
said  deputy-clerk,  Mitchell;  that  on  November  26th, 
1875,  it  was  discovered  that  said  indictments,  except  the 
top  one  of  each  bunch,  were  not  marked  as  filed,  and 
were  not  placed  on  said  order  book,  in  the  blank  spaces 
left  for  them ;  that  thereupon,  on  motion  of  the  prosecut- 
ing attorney,  it  was  ordered  by  the  court  below,  that  a 
nunc  pro  tunc  entry,  that  said  indictments  be  placed  upon 
said  order  book,  and  marked  as  filed  of  the  day  and 
date  of  their  said  return  into  court,  now  for  then,  in  all 
things  in  manner  and  form  prescribed  by  law,  all  of 
which  were  done  accordingly ;  that  said  indictments  were 
the  same  indictments  returned  by  said  grand  jury ;  that 
the  indictment  in  this  case  was  returned  by  said  grand 
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jary  on  the  25th  day  of  September,  1875,  and  marked  as 
filed  and  placed  on  said  order  hook  on  November  26thy 
1875,  in  manner  and  form  aforesaid ;  and  that  what  had 
been  said  of  the  other  indictments  applied  alike  to  the 
indictment  in  this  case. 

To  this  reply,  appellant  demurred,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  good 
reply  to  his  plea  in  abatement;  which  demurrer  was  over- 
ruled, and  to  this  decision  appellant  excepted.  And  upon 
the  trial  then  had  of  the  matters  involved  in  said  plea  in 
abatement  and  the  reply  thereto,  the  court  below  found 
for  the  appellee.  U;)on  written  causes,  appellant  moved 
for  a  new  trial  on  his  plea  in  abatement;  which  motion 
was  overruled,  and  appellant  excepted. 

And  appellant,  being  ruled  to  answer  over,  then  moved 
the  court  below  to  quash  the  indictment,  which  motion 
was  overruled,  and  appellant  excepted.  Appellant  then 
waived  an  arraignment,  and,  for  plea  to  said  indictment, 
said  that  he  was  not  guilty.  The  issue  thus  joined  was 
submitted  for  trial  to  the  court  below,  without  a  jury, 
and  the  court  found  appellant  guilty,  and  assessed  his 
fine  at  the  sum  of  twenty-five  dollars.  Appellant  then 
moved  the  court  below,  on  written  causes  filed,  for  a  new 
trial,  which  motion  was  overruled,  and  appellant  excepted. 
And  appellant  also  moved  the  court  below  in  arrest  of 
judgment,  which  motion  was  overruled,  and  appellant 
excepted.  And  judgment  was  rendered  by  the  court 
below  upon  its  finding,  from  which  judgment  this  appeal 
IS  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below,  to  wit : 

1st.  In  sustaining  the  appellee's  motion  for  a  mme  pro 
tunc  entry,  to  show  the  return  of  the  indictment ; 

2d.  In  overruling  appellant's  demurrer  to  appellee's 
reply; 

8d.  In  overruling  appellant's  motion  for  a  new  trial 
on  his  plea  in  abatement ; 
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4th.  In  overroling  at>pellant's  motion  to  qaaah  the  in- 
dictment ; 

5th.  In  overruling  appellant's  motion  for  a  new  trial ; 
and, 

6th.  In  overruling  appellant's  motion  in  arrest  of  judg- 
ment. 

We  will  consider  and  decide  the  questions  presented  by 
these  several  alleged  errors,  in  their  enumerated  order. 

1st.  It  appears  from  the  record  of  this  cause,  that  be- 
fore the  appellant  had  been  required  to  plead  to  the  in- 
dictment, the  appellee  moved  the  court  below  ^^  for  a  nvne 
pro  tunc  entry  herein,  showing  the  time  of  filing  and  re- 
turning the  indictment  herein  into  court,"  which  motion 
.was  sustained  by  the  court,  and  to  this  decision  appellant 
excepted.  We  fail  to  see  any  thing  erroneous  in  this  de- 
cision of  the  court  below.  If,  in  fact,  the  indictment  in 
this  cause  had  been  duly  returned  into  the  court  below 
by  a  proper  grand  jury,  and  the  clerk  of  the  court  had 
fidled  to  make  the  proper  entry  of  such  return,  and  if,  in 
fiict,  the  indictment  had,  since  its  return,  been  on  file  in 
the  court,  but  the  clerk  had  failed  to  mark  it  as  filed, 
whenever  these  facts  were  brought  to  the  knowledge  of 
the  court  below,  in  our  opinion,  the  court  not  only  had 
the  right  and  power,  but  it  was  clearly  the  duty  of  the 
court,  in  the  administration  of  justice,  to  direct  the 
making  of  a  proper  nunc  pro  tunc  entry,  to  show  the 
return  and  filing  of  the  indictment,  according  to  the  facts 
of  the  case,  as  they  previously  existed.  There  was  noth- 
ing in  this  action  or  decision  of  the  court  below,  of  which 
the  appellant  can  justly  complain. 

2d.  Appellant's  plea  in  abatement,  as  it  is  termed, 
was  nominally  a  plea  to  the  indictment  against  him,  but, 
in  fact,  it  set  up  only  the  omissions  of  the  clerk  of  the 
court  below  to  make  the  proper  entry  on  the  order  book 
of  the  return  of  the  indictment  by  the  grand  jury,  and 
to  endorse  on  said  indictment  the  time  of  its  filing.  It 
did  not  controvert,  in  any  manner,  the  proper  return  of 
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the  indictment  into  the  court  below  by  a  lawful  grand 
jury,  nor  did  it  allege,  that  the  indictment,  after  its  return, 
had  not  been  on  file  in  the  proper  place  and  with  the 
proper  officer.  Appellee's  reply  to  this  plea  in  abatement 
set  up,  in  substance,  that  the  clerical  omissions,  stated  in 
the  plea,  had  been  cured  and  supplied  by  said  nunc  pro 
tunc  entry  of  the  court  below.  As  we  hold  that  the 
making  of  said  nunc  pro  tunc  entry  was  a  proper  exercise, 
by  the  court  below,  of  its  power,  it  follows  therefrom, 
that,  in  our  opinion,  the  matters  stated  in  said  reply  con- 
stituted a  good  reply  to  appellant's  plea  in  abatement. 

8d.  Appellant  moved  the  court  J)elow  for  a  new  trial 
on  his  plea  in  abatement,  assigning  as  causes  therefor, 
that  the  finding  of  the  court  was  contrary  to  law  and 
to  the  evidence.  The  evidence  on  this  trial  is  not  in  the 
record,  and  therefore  no  question  is  presented  for  our 
consideration  by  the  third  alleged  error. 

4th.  Appellant's  mption  to  quash  the  indictment  was 
properly  overruled.  In  his  brief  of  this  cause,  in  this 
court,  the  appellant  claims  that  the  indictment  was  bad, 
^^for  not  charging  that  the  crime  was  committed  in 
the  State  of  Indiana."  The  venue  of  the  indictment  is, 
"  State  of  Indiana,  County  of  Morgan,  ss,"  and  the  offence 
is  alleged  to  have  been  committed  ^^at  said  County  of 
Morgan."  This  sufficiently  shows  that  the  offence  was 
committed  in  the  State  of  Indiana. 

6th.  In  our  opinion,  the  evidence  fully  sustained  the 
finding  of  the  court  below,  and  the  appellant's  motion 
in  arrest  of  judgment  was  properly  overruled. 

"We  find  no  error  in  the  record. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 
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Orms  AND  TowHB. — Powen, — PubUc  Nuitanee, — A  city  has  no  power  to 
suthorixe  the  construction  of  any  thing  which,  when  constructed,  will  be 
a  pnblic  nuisance. 

Sams. — IhAUe  and  Private  Rights. — A  city  has  no  power  to  authorize  a 
iwoperty  owner  to  construct  any  thing  which,  when  constructed,  will 
permanently  interfere  with  the  enjoyment  of  the  rights  either  of  the 
public  or  of  a  private  person. 

Bua. — I^^iervpium, — ^A  right  to  continue  a  public  nuisance  can  not  be  ac- 
quired by  prescription. 

Same. — Ahaiement  tf  Nidaanee, — Partiea, — ^Any  person,  injured  in  the  enjoy- 
ment of  his  private  rights  by  the  continuance  of  a  nuisance,  may  main- 
tain an  action  to  abate  the  same. 

Sams. — Streda  and  Alleys, — Obetruetion  of, — ^A  city  has  no  power  to  author- 
ise the  owner  of  real  estate  bounded  by  a  public  alley,  for  the  conveni- 
ence  or  benefit  of  himself  in  obtaining  access  to  a  building  on  such 
realty,  to  construct  a  stairway  occupying  any  portion  of  such  alley,  to 
the  detriment  of  the  travelling  public,  or  to  the  permanent  injury  of  the 
rights  of  another  property  owner ;  and  the  latter  owner  may  maintain 
an  action  against  the  former,  or  his  grantee,  to  have  such  stairway  abated 
as  a  nuisance. 

Same. — Drfenee. — It  is  no  defence  in  such  action  that  such  stairway  was 
erected  by  the  defendant  pursuant  to  a  contract  entered  into  by  him  and 
such  city,  authorizing  the  construction  of  the  same  for  the  purpose  of 
affording  access  to  parts  of  such  building  used  as  public  offices  for  the 
officers  of  such  city,  and  that  by  such  contract  such  city  granted  to  the 
defendant  a  perpetual  right  to  maintain  such  stairway. 

Same. — Estoppel, — Agent, — Where  such  contract  was  entered  into  by  the 
defendant  and  such  city  privately,  and  not  under  a  public  ordinance  of  the 
latter,  the  fact  that  the  defendant's  grantors,  in  carrying  out  the  terms  of 
such  contract,  had  expended  large  sums  of  money,  of  which  the  agent  of 
the  plaintiff  had  knowledge,  and  to  the  construction  of  which  stairway 
he  did  not  object,  does  not  work  an  estoppel  against  the  plaintiff. 

Same. — Evidence, — Hamdese  Error, — Where  such  action  is  to  abate  the 
nuisance,  and  not  for  damages,  the  admission  of  irrelevant  illegal  evi- 
dence, showing  damage  sustained  by  the  plaintiff,  is  harmless,  if  there 
be  other  evidence  establishing  a  special  continuing  injury  to  the  plaintiff. 

Sams. — Evidence. —  Will. — On  the  trial  of  such  cause,  it  being  admitted  that 
a  deceased  testator,  through  whom  the  plaintiff  claimed  ownership,  had 
died  seized  in  fee  of  the  real  estate  injured  by  such  stairway,  the  fact 
that  such  testator  had,  by  his  will,  devised  the  whole  of  his  property, 
without  identifying  therein  the  realty  in  question,  to  plaintiff's  intestate 
ancestor,  was  prima  fade  evidence  of  the  plaintiff's  title  thereto. 
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From  the  Marion  Superior  Court. 
C.  Baker,  0.  -B.  Sard  and  A.  W.  HendrickSy  for  appel- 
lant 
N.  JB.  Taylor  J  F.  Band  and  E.  Taylor ,  for  appellees. 

Perkins,  C.  J. — Suit  by  appellees,  against  the  appellant 
and  others,  for  the  abatement  of  a  nuisance,  to  the  in- 
jury of  lot  four,  in  square  sixty-five,  in  the  city  of  In- 
dianapolis, of  which  they  are  owners. 

In  1862,  William  and  Hugh  Glenn  were  the  owners  in 
fee-simple,  and  in  the  possession,  of  lot  number  three,  in 
square  sixty-five,  in  the  city  of  Indianapolis,  Indiana.  It 
is  bounded  on  the  north  by  Washington  street,  on  the 
east  by  lot  number  two  in  said  square,  on  the  south  by  Pearl 
street,  and  on  the  west  by  the  same  alley  that  bounds  the 
plaintiffs'  said  lot  on  the  east  Said  lots  three  and  four 
are  only  separated  by  said  alley. 

In  the  year  above  mentioned,  the  said  Glenns  made  a 
contract  with  the  city.  It  is  dated  the  6th  of  February, 
1862,  and  by  it  the  Glenns  lease  to  the  city  the  second  and 
third  stories  of  Glenns*  Block,  for  five  years  from  the  Ist 
day  of  May,  1862,  with  the  privilege  of  continuing  the 
lease  for  five  years  longer.  The  Glenns  agreed  to  con- 
struct a  fire-signal  tower,  for  the  use  of  the  city,  upon  a 
plan  to  be  approved  by  the  city,  and  make  other  improve- 
ments to  fit  the  building  for  the  use  of  the  city,  for  city 
offices,  council  chamber,  etc. 

Amongst  other  provisions  is  the  following : 

^'  And  shall  also  erect  and  put  up,  all  at  the  proper  cost 
of  the  said  parties  of  the  first  part,  an  iron  stairway  on 
the  outside  of  said  building,  from  the  alley- way,  on  the 
west  side,  to  the  second  story  of  said  building,  such  as  Will 
afford  safe  and  convenient  access  to  the  said  second  story ; 
said  stairway  to  be  four  feet  in  width,  running  from  the 
pavement  on  the  [north  ?J  side  of  the  landing  in  the  second 
story  of  said  building,  at  a  convenient  angle  of  ascent,  and 
also  a  corresponding  stairway,  running  from  the  pavement 
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on  the  south  side  of  said  landing  to  the  second  story  of  said 
building,  and  the  party  of  the  second  part  does  grant  to 
the  parties  of  the  first  part  a  perpetual  right  to  maintain 
a  stairway  from  the  alley  to  the  second  story  of  the  build- 
ing erected  on  said  lot." 

The  Glenns  erected  the  sturway  provided  for  in  the 
contract,  and  afterward,  in  1868,  conveyed  the  real  estate 
to  the  appellant. 

In  their  complaint,  the  plaintiffs  say,  that  by  virtue  of 
**  said  contract,  the  said  William  and  Hugh  Glenn  pro- 
ceeded to  erect  a  stairway  in  said  alley  between  said  lots 
three  and  four,  which  stairway  rests  upon  the  ground  in 
said  alley,  and  takes  up  upward  of  five  feet  of  the  width 
of  said  alley ;  and  the  said  defendants  have  continued  to 
maintain  the  same  for  the  last  five  years.  Plaintiffs  say, 
that  said  stairway  greatly  obstructs  the  use  of  said  alley, 
and  wagons  and  teams  cannot  pass  each  other  in  the  alley, 
opposite  said  stairway ;  but,  if  it  was  removed,  they  could 
pass  and  repass  each  other  at  any  point  in  said  alley ;  that 
the  free  and  unobstructed  use  of  said  alley  is  necessary  to 
the  complete  use  and  full  enjoyment  of  their  said  lot  four. 
Plaintiffs  further  say,  that  the  value  of  said  lot  for  busi- 
ness purposes  is^  in  a  great  measure,  dependent  upon  the 
fiEudlity  with  which  customers  and  parties  who  wish  to 
transact  business  with  parties  occupying  said  lot,  and  who 
may  wish  to  purchase  goods  of  the  kinds  that  may  be  of- 
fered for  sale  on  said  lot,  and  in  the  buildings  erected 
tiiereon,  can  get  to  and  from  the  same,  and  the  facility 
with  which  said  customers,  or  persons,  desiring  to  go  from 
the  north  part  to  the  south  part,  and  the  reverse,  of  said  lot, 
along  said  alley ;  that  a  full  and  complete  enjoyment  of 
their  said  lot  can  not  be  had  without  a  free  and  full  use 
of  said  alley  to  its  full  width  of  fifteen  feet ;  that  the 
value  of  said  lot  is  greatly  impaired,  and,  if  said  stairway 
is  not  removed  from  said  alley,  the  value  will  be  much 
more  and  permanently  impaired;  that  said  stairway  in 
said  alley  greatly  obstructs  said  alley  and  hinders  the  use 
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of  said  alley,  and  obstracts  the  free  use  of  said  lot  for  all 
business  purposes,  and  the  passage  from  the  north  to  the 
south  end  of  said  lot  along  said  alley  is  greatly  ob- 
structed. Plaintifis  further  say,  that  the  stairway  occu- 
pies nearly  one-half  of  said  alley,  from  the  south  side  of 
said  Washington  street,  and  extending  back  of  and  south 
from  said  line  of  Washington  street  to  the  distance  of 
ninety  feet ;  that  all  along  the  said  distance,  and  under 
said  stairway,  the  defendants  have  constructed  a  row  of 
coal-bins,  which  occupy  and  fill  up  all  the  space  under  said 
stairway  for  the  full  width  and  length  thereof,  in  which 
coal  is  kept  for  the  use  and  convenience  of  the  occupants 
of  the  building  of  said  defendants,  on  the  east  side  of  said 
alley;  that  the  occupancy  of  said  part  of  said  alley  by 
said  stairway  and  coal-bins  compels  all  of  the  travel, 
which  is  large,  constant  and  increasing,  over  next  to  the 
building  of  the  plaintiffs,  and  prevents  plaintiffs  and  their 
tenants  from  the  free  use  of  the  door  which  is  in  the  east 
wall  of  their  building,  and  opening  out  on  the  said  alley, 
and  they  have  been  compelled  to  close  said  door,  and  have 
been  kept  from  the  use  of  the  same,  and  still  are  pre- 
vented from  its  use,  because  of  the  occupancy  of  said  part 
of  said  alley  by  said  defendants'  stairway  and  coal-bins, 
and  compelled  to  keep  the  same  closed ;  and  they  are  also 
prevented  from  the  use  of  said  alley  along  the  part  of 
their  lot  in  the  rear  of  said  front  building,  as  they  can  not 
use  several  gates  or  entrances  through  the  fence  along  the 
line  of  said  alley,  which  they  now  have  and  might  here- 
after construct,  and  which  would  be  a  great  convenience 
to,  and  is  necessary  for,  the  use  and  enjoyment  of  the  prop- 
erty, and  the  deprivation  of  the  use  of  said  gates  is  a 
serious  damage  and  inconvenience  and  injury  to  the 
plaintiffs,  and  diminishes  the  rental  value  of  the  said 
property,  and  damages  its  desirability.  Plaintiffs  further 
state,  that  more  than  ayear  since,  the  said  City  of  Indianapo- 
lis ceased  to  use  and  occupy,  for  any  purpose,  any  part  of 
said  block  of  buildings  and  stairway,  situated  on  said  Pet- 
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tis  &  Dickson's  said  lot,  and  they,  Pettis  &  Dickson,  are 
using  the  same  for  their  own  private  use. 

"  Plaintiffs  further  say,  that  said  alley,  between  said  lots 
four  and  three,  is  one  of  the  public  alleys  of  the  city  of 
Indianapolis,  and  was  laid  out,  platted  and  dedicated  to 
public  use  on  the  original  plat  of  said  city  of  Indianapo- 
lis. Plaintiffs  further  state,  that  the  said  authority,  given 
by  the  city  of  Indianapolis  to  the  said  Glenns,  to  erect 
and  maintain  said  stairway  in  said  alley,  is  null  and  void, 
and  contrary  to  the  policy  of  the  law ;  that  said  city  had 
no  authority  to  authorize  the  erection  of  said  stairway  in 
said  alley,  and  that  the  said  city  and  officers  exceeded 
their  authority,"  etc. 

We  have  not  copied  the  entire  complaint,  but  a  suffi- 
ciency of  it  to  present  the  grounds  of  complaint  and  for 
relief. 

A  demurrer,  for  want  of  sufficient  facts,  was  overruled. 

Appellant,  Pettis,  answered  in  two  paragraphs. 

The  first  is  a  general  denial. 

The  second  avers,  that — 

^^  The  real  estate  described  in  the  complaint,  and  the 
alley  between  them,  are  in  the  city  of  Indianapolis, 
county  of  Marion  and  State  of  Indiana,  and  has  been  with- 
in the  corporate  limits  of  Indianapolis  under  its  various 
town  and  city  charters,  and  prior  thereto  was  a  portion 
of  the  territory  selected  and  laid  off  as  a  site  for  the  per- 
manent seat  of  government  of  Indiana;  that  the  same 
was  laid  out  as  lots,  by  the  proper  commissioners  for  that 
purpose,  duly  appointed  by  the  Legislature  for  that  pur- 
pose, and  were  duly  marked  and  platted  upon  the  maps 
made  by  them ;  that  afterward,  under  and  by  virtue  of 
the  act  of  the  General  Assembly  of  said  State,  entitled 
*An  act  to  authorize  the  agent  of  State  for  the  town  of 
Indianapolis  to  lay  off  the  lands  belonging  to  the  State 
into  lots,  and  offer  the  same  for  sale,'  approved  February 
9th,  1831,  the  agent  of  State  for  said  town  caused  to  be 
made  out  two  complete  maps  or  plats  of  said  town,  desig- 
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nating  the  names  and  width  of  the  several  streets  and 
alleys,  the  number  and  the  size  of  the  several  squares, 
designating  those  that  were  set  apart  for  public  purposes, 
the  number  and  size  of  the  several  out-lots  as  were  then 
established  by  law,  and  also  the  form,  the  courses  and  dis- 
tances of  their  boundaries,  the  contents  and  number  of 
the  several  lots,  and  the  width  and  courses  of  the  several 
streets  and  alleys,  by  said  act  authorized  to  be  laid  out, 
which  maps,  when  prepared,  were,  by  said  agent  of  State, 
disposed  of  as  follows,  viz. :  One  was,  on  the  6th  day  of 
July,  1831,  filed  and  deposited  in  the  office  of  the  recorder 
of  Marion  county,  and  said  fact  and  date  were  then  and 
there,  by  said  recorder,  endorsed  thereon ;  and  said  other 
copy  was  then  and  there  deposited  in  the  office  of  said 
agent  of  State ;  that  said  real  estate  and  alley,  described 
in  the  complaint,  were  among  the  lots  and  alleys  marked, 
designated  and  described  upon  the  said  maps.  The  de- 
fendant further  says,  that  upon  the  6th  day  of  February, 
1862,  and  for  eight  years  prior  thereto,  the  said  city  of 
Indianapolis  had  been  a  city,  incorporated  and  existing 
under  the  general  laws  of  said  State  of  Indiana  for  the 
incorporation  of  cities.  He  avers  that  the  said  city,  on 
said  date  and  prior  thereto,  having  no  suitable  place  for 
its  council  chamber  and  various  city  offices,  entered  into 
the  contract  with  said  W.  and  H.  Glenn,  exhibited  in  the 
complaint. 

^^  That  said  Qlenns,  under  and  in  pursuance  of  said 
contract,  so  constructed  the  second  and  third  stories  of 
their  building  as  to  furnish  said  city  the  said  offices  and 
rooms,  and  made  other  expensive  improvements  about 
said  building,  necessary  to  a  compliance  with  said  con- 
tract; that  from  the  character,  shape  and  size  of  said 
building,  it  became  necessary  that  the  stairway  mentioned 
in  said  contract  should  be  constructed,  so  that  said  city 
should  have  the  full  use  of  said  second  and  third  stories ; 
and  the  rooms,  halls  and  stairways  in  said  second  and 
third  stories  were  arranged  with  reference  to  said  stair- 
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way  and  the  entrance  into  the  second  story  therefrom; 
that  said  Glenns  divided  the  first  floor  of  said  building 
into  store-rooms  without  providing  for  a  stairway  to  the 
second  floor,  and  constructed  them  with  reference  to  the 
stairway  described  in  the  complaint,  assuming  that  the 
same  gave  to  them  a  permanent  right  to  reach  the  second 
story  by  said  stairway ;  that  the  erection  of  a  stairway  ou 
the  inside  of  said  building,  at  this  time,  would  cause  ir- 
reparable injury  to  one  of  said  store-rooms  and  the  second 
story  of  said  building;  that  said  Glenns,  upon  the 
making  of  said  contract,  proceeded  to  comply  with  the 
same,  and  did  comply  with  the  same,  performing  all  the 
agreements  thereof,  to  be  performed  by  them,  according 
to  the  t«rms  of  said  contract;  that  they  expended  in  and 
about  the  performance  of  said  contract,  to  be  performed 
by  them,  a  large  sum  of  money,  to  wit,  the  sum  of  thirty 
thousand  dollars;  and  said  city  accepted  said  building, 
as  prepared  under  said  contract,  as  in  accordance  with  said 
contract,  and  occupied  the  same  for  a  long  time,  to  wit, 
for  the  period  of  ten  years  and  over. 

<*  The  defendant  further  says,  that  said  stairway  was 
used  by  said  city,  its  officers,  police,  and  the  public,  in  ap- 
proaching said  city  offices. 

'^  The  defendant  further  says,  that  he  is  informed  and 
believes  that  the  plaintiffii  are  non-residents  of  said  State, 
but  says  that  they  have,  at  all  times  from  the  date  of  said 
contract  and  prior  thereto,  had  an  agent  at  said  city,  hav- 
ing the  oversight  of  their  real  estate,  collecting  their  rents, 
and  performing  all  duties  about  their  real  estate  necessary 
to  its  protection. 

'^  That  said  agent  had  full  knowledge  of  the  making  of 
8»d  contract,  and  stood  by  and  saw  said  Glenns  making 
the  improvements  and  erections,  and  expending  the  money 
necessary  to  comply  with  said  contract,  and  particularly 
stood  by  and  saw  said  Glenns  erecting  said  stairway,  and 
made  no  objection  thereto.  The  defendant  further  says, 
Vol.  LVI.— 10 
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that  he  is  the  owner  of  said  lot  nnmber  three  in  fee-sim- 
ple, holding  nnder  and  through  said  Glenns.  The  de- 
fendant denies  each  allegation  of  the  complaint  not  ad- 
mitted by  this  answer.'' 

The  defendant  Dickson  also  filed  an  answer,  but,  as 
there  was  a  finding  for  him,  we  do  not  set  it  out. 

The  plaintiffs  demurred  to  the  second  paragraph  of  the 
answer  of  the  defendant  Pettis,  for  the  reason  that  it  did 
not  state  feusts  sufficient  to  constitute  a  sufficient  answer, 
and  it  was  sustained  by  the  court,  and  the  defendant  Pettis 
excepted. 

The  cause  was  tried  by  the  court,  and  there  was  a  find- 
ing against  the  defendant  Pettis  and  the  city  of  Indian- 
apolis, and  a  finding  for  the  defendant  Dickson. 

There  was  a  motion  for  a  new  trial  by  the  defendant 
Pettis,  which  was  overruled,  and  he  excepted. 

The  court  then  rendered  the  following  decree : 

^^  It  is  therefore  adjudged  and  decreed,  that  the  defend- 
ant, the  City  of  Indianapolis,  had  no  right  or  authority  in 
law  to  make  the  contract  with  William  Glenn  and  Hugh 
Glenn,  dated  the  5th  of  February,  1862,  a  copy  of  which 
is  filed  with  the  complaint,  so  far  as  said  contract  pro- 
Tides  for  the  erection  and  maintenance  of  the  stairway  in 
the  alley  lying  between  lots  three  and  four,  in  square 
sixty-five,  in  the  city  of  Indianapolis,  Marion  county,  In- 
diana, and  said  contract,  so  far  as  it  provides  for  the  erec- 
tion or  maintenance  of  said  stairway,  is  null  and  void, 
and  is  now  so  decreed  and  adjudged. 

^^  The  court  further  finds,  that  the  defendant  Alphonso 
P.  Pettis,  as  the  grantee  successor  of  William  and  Hugh 
Glenn,  with  the  consent  of  the  city  of  Indianapolis,  has 
for  the  last  five  years  maintained  said  stairway  in  said 
alley ;  that  the  same  illegally  and  greatly  obstructs  said 
alley,  and  the  same,  inasmuch  as  it  so  obstructs  the  said 
alley,  and  also  abridges  the  rights  of  the  plaintifb  to  the 
free  use  and  enjoyment  of  the  said  lot  number  four,  of 
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which  they  are  owners,  the  said  stairway  is  hereby  de- 
clared and  JB^jadged  to  be  a  nuisance,  and  shall  be  abated. 

'^  It  is  ordered  and  decreed  further,  that  the  defendant 
Alphonso  P.  Pettis,  within  six  months  from  thia  date,  re- 
move, and  take  out  of  and  remove  from  said  alley,  lying 
between  said  lots  three  and  four,  in  square  sixty-five,  in 
the  city  of  Indianapolis,  Marion  county,  Indiana,  said 
stairwfiy ;  and  if  said  defendant  shall  fail  and  refuse  to 
remove  said  stairway  within  six  months,  then  the  sheriff 
of  Marion  county,  upon  the  issuing  of  a  certified  copy  of 
this  decree  to  him  by  the  clerk  of  this  court,  under  the 
seal  of  his  office,  shall  proceed  to  take  down  and  remove 
from  said  alley  said  stairway." 

The  defendant  Pettis  moved  the  court  to  suppress  the 
deposition  of  Moses  T.  Johnsoju,  and  also  parts  of  it,  and 
the  motion  was  overruled,  and  said  Pettis  excepted. 

A  bill  of  exceptions  shows  the  motion  and  the  ruling. 

The  deposition  was  read  in  evidence  upon  the  trial. 

The  evidence  is  set  out  in  the  transcript  by  a  bill  of  ex- 
ceptions. 

The  following  assignment  of  errors  is  made  in  this 
court : 

**  1.  That  the  superipr  court  of  Marion  county,  at  gen- 
eral term,  erred  in  holding  that  said  court,  at  special  term, 
did  not  err  in  overruling  the  appellant'^  demurrer  to  the 
complaint ; 

<^  2.  And  in  holding  that  the  special  term  did  not  err 
in  sustaining  the  demurrer  of  the  appellees  to  the  second 
paragraph  of  appellaut's  answer; 

^B.  And  la  ruling  that  said  special  term  did  not  err 
in  overruling  the  appellant's  motion  to  suppress  the  depo- 
sition of  Moses  T.  Johnson,  and  parts  thereof; 

.<<  4.  And  in  ruling  that  said  special  term  did  not  err 
in  overruling  appellant's  motion  for  a  new  trial ; 

^  5.  And  in  ruling  that  said  special  term  did  not  err 
in  rendering  its  final  decree ;  and, 

^  6.    Said  superior  court  erred,  at  general  term,  in  af- 
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firming  the  finding  and  judgment  of  said  coarty  at  special 
term." 

We  proceed  to  the  consideration  of  the  case. 

The  stairway  in  question  is  what  may  properly  be 
termed  a  purpresture^  4  Bl.  Com.  167,  and  is,  per  se,  a 
public  nuisance.    Wood  on  Nuisances,  p.  238. 

It  is  so,  because  of  the  permanency  of  its  structure, 
and  intended  perpetual  existence,  by  virtue  of  the  right 
to  so  maintain  it,  supposed  to  be  conferred  by  the  con- 
tract with  the  city,  under  which  it  was  erected. 

The  city  had  no  power  to  contract  for  such  a  structure 
in  such  a  place.  True,  the  city  has  exclusive  jurisdiction 
over  the  streets  and  alleys,  not  to  enable  it  to  appropriate 
them,  or  any  part  of  them,  in  perpetuity,  to  the  use  of  pri- 
vate individuals,  but  to  keep  them,  as  far  as  may  be,  open 
and  free  to  all,  and  to  so  regulate  and  control  necessary, 
temporary  obstructions,  that  they  shall  not  become  per- 
manent. Wood  V.  MearSy  12  Ind.  515.  Take  a  single 
illustration.  The  city,  by  ordinance,  may  authorize  the 
owner  of  a  lot  on  a  street  in  the  city,  who  desires  to  erect 
a  building  upon  it,  to  deposit  the  brick  and  lumber  for 
the  building  on  the  street  adjacent,  while  the  building  is 
being  erected.  That  would  be  putting  the  street  to  one  of 
the  uses  it  was  made  for.  But  suppose  the  city  should  go 
further,  and  authorize  the  owner  to  erect  a  stable  with 
the  brick  and  lumber,  on  the  half  of  the  street  adjoining 
his  lot,  and  perpetually  maintain  it  there,  would  any  one 
claim,  that  her  exclusive  power  over  the  streets  of  the 
city  would  purge  the  stable,  so  built  in  the  travelled  por- 
tion of  the  street,  of  its  character  as  a  public  nuisance, 
and  make  it  legal  ?  We  cite  here,  as  clearly  drawing  the 
distinction  between  temporary  and  permanent  obstruc- 
tions of  streets.  The  People  v.  Ounninghanij  1  Denio,  524 ; 
Hart  V.  The  Mayor ,  etc.^  of  Albany y  3  Paige,  218 ;  S.  C,  9 
Wend.  671.     See,  also,  Langsdale  v.  Bonton,  12  Ind.  467. 

There  was  and  could  be  no  such  necessity,  in  this  case, 
that  the  citv  council  and  officers  should  have  rooms  in 
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Olenns'  block,  as  to  authorize  the  city  to  create  a  public 
nuisance  to  accommodate  them.  JTie  People  ▼.  Cunning' 
ham,  supra. 

A  right  by  prescription  to  continue  the  nuisance  has 
not,  as  yet,  been  acquired,  if,  indeed,  it  ever  can  be. 
Wood,  suproj  p.  716. 

The  present  owner  of  the  stidrway  is  liable  for  its  con- 
tinuance,  it  being  a  public  nuisance,  notwithstanding  he 
did  not  erect  it,  because  it  becomes,  each  day  of  its  exist- 
ence, a  fresh  nuisance.    3  Bl.  Com.  220. 

But  public  nuisances  are  prosecute  and  punished  by 
way  of  indictment,  and  a  private  individual  can  maintain 
an  action,  in  case  of  a  public  nuisance,  only  on  account 
of  some  particular,  special  injury,  which  he  sustains  from 
it,  over  and  above  that  which  is  common  to  the  general 
public.  McCowan  v.  Whiteside,  31  Ind.  235 ;  Bigelow  v. 
The  Hartford  Bridge  Co.,  14  Conn.  665. 

Counsel  for  appellant  insist  that  the  complaint  in  this 
caae  does  not  show  such  special  damage.    They  say : 

''  Under  the  authorities  cited,  the  various  allegations 
designed  to  show  special  and  peculiar  damage  are  insuffi* 
dent. 

^^  Taking  the  property  as  it  was  when  the  complaint 
was  filed,  with  the  existing  improvements  upon  it,  in  the 
possession  of  a  lessee,  the  averments  of  special  and  pecu- 
liar damage  are  entirely  insufficient. 

^'  The  attempt  of  the  pleader  to  go  beyond  the  existing 
condition  of  the  lot,  and  strengthen  the  complaint  by  al- 
legations as  to  the  character  of  improvements  that  may 
be  made  in  the  future,  and  the  effect  of  the  stairway  upon 
the  enjoyment  of  the  property  when  thus  improved,  shows 
his  appredation  of  the  insufficiency  of  the  other  allega- 
tions. These  allegations  add  nothing  to  the  strength  of 
the  case  made  in  the  complaint,  which  must  show  an  ex- 
isting nuisance  that  affects  the  property  as  it  now  is.  It 
is  not  important  to  consider  what  effect  it  might  have 
under  other  circumstances,  with  a  different  character  of 
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improvements,  and  appropriation  to  other  lises,  for  the  con^ 
dition  of  things  anticipated  may  never  exist.  A  party 
can  not  complain  of  the  thing'as  a  nuisance  that  is  not 
one  at  present,  and  will  only  become  one  upon  the  happen- 
ing of  a  contingency  that  may  never  occur.  He  can  only 
have  relief  from  present  damage,  and  will  not  receive  it 
from  future  and  contingent  injuries." 

Conceding  that  possible  future  injury,  which  might  be 
ground  to  enjoin  the  creation  of  a  nuisance,  would  not 
be  ground  of  present  abatement  of  an  existing  public 
nuisance,  at  the  suit  of  an  individual,  on  account  of  spe- 
tial  damage ;  nevertheless,  if  his  complaint  show  some 
present  special,  material  injury,  which  will  be  as  continu- 
ous, perpetual,  as  the  nuisance,  this  will  be  sufficient  to 
sustain  the  suit,  and  allegations  as  to  other  possible  future 
injury  will  be  but  surplusage,  and  will  not  vitiate  the 
complaint.  Such  is  our  opinion  of  the  complaint  in  this 
case. 

We  think  the  complaint  sufficiently  shows  existing 
special  damage  to  the  appellees,  and  that  the  demurrer 
to  it  was  correctly  overruled.  White  v.  Flanniffairiy  1  Md. 
625 ;  Stetson  v.  Faxony  19  i^ick.  147 ;  The  Common  Council, 
etc.y  V.  CtoaSy  7  Ind.  9;  Haynes  v.  TTiomdSy  7  Irid.  88; 
Pierce  v.  Dart,  7  Cow.  609. 

The  demurrer  to  the  answer  of  Pettis  raises  two  qtiea* 
tions  for  decision. 

First.  Had  the  city  power  to  authorize  the  stairway  to 
be  erected  by  the  Glenns,  as  a  perpetuity  ? 

Second.  K  it  had  not,  are  the  appellees  shown  by  the 
answer  to  be  estopped  to  coinplain,  and  sue  for  the 
abatement,  of  said  stairway  ? 

On  the  first  question,  we  have  no  doubt.  "We  have 
already  said  the  city  had  no  such  power.  How  far  the 
action  of  the  city  might  estop  her  to  prosecute  for  the 
nuisance,  we  need  not  inquire.  But  that  the  city  could 
not  authorize  a  permanent  nuisance,  to  the  injury  of  the 
property  of  ah  individual,  such  lets  that  in  this  casei  at  all 
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6Tenta,  without  oompenflatioa  first  made  or  tendered,  we 
are  entirely  clear.  The  Tern  Hauie  Gas  Co^  v.  Teel^  20  Ind. 
181 ;  Wood  on  NuiBances,  777,  778,  and  ca«ea  cited ;  Dil- 
lon on  Man.  Corp.,  sees.  521  and  524 ;  SlaugkUr  v.  The 
PeopUy  2  Doug.  (Mich.)  884.  It  amounts,  in  effect,  to  au^ 
ihorizing  the  appellanta  to  extend  their  building  five  feet 
into  the  alley. 

On  the  second  question,  we  do  not  think  the  facts  show 
an  estoppel  upon  the  appellees.  It  will  be  recollected 
that  no  ordinance  has  been  shown  to  have  been  published, 
authorizing  the  officers  of  the  city  to  contract  for  the 
building  of  the  stairway.  The  contract  was,  so  far  as  the 
public  was  concerned,  especially  as  to  its  provisions,  a 
secret  one.  The  appellees  were  non-residents,  and  some 
of  them  infants.  They  were,  it  is  true,  represented  in  the 
city  by  an  agent,  who  had  the  charge  of  their  property, 
but  we  do  not  think  it  appears  to  have  been  within  the 
duties  of  that  agent  to  watch,  or  to  protest  against, 
the  action  of  the  city  government,  touching  the  prop* 
erty  of  persons,  other  than  the  appellees.  It  is  held, 
in  TTie  CUy  of  Terre  HauU  v.  LaJte,  43  Ind.  480,  that  the 
common  council  of  a  city  can  only  contra^^t  by  ordinance, 
resolution  or  order ;  and,  in  Mattoz  v.  HighUhue^  89  Ind. 
95,  that  an  illegal  and  void  contract  can  not  be  the  ground- 
work of  an  estoppel.  But  we  decide  this  case  indepen** 
dently  of  these  authorities. 

The  demurrer  to  the  answer  was  correctly  sustuned. 

On  the  trial,  we  think  some  irrelevant,  possibly  soma 
illegal  relevant,  evidence  was  admitted;  but  what  we 
said  above  as  to  surpluaage  in  the  complaint,  is  equally 
iq[>plicable,  in  this  case,  to  the  admission  of  evidence. 
When  the  plMntifie  had  proved  some  substantial  specii^ 
injury,  which  would  be  a  continuing  one,  so  long  as  the 
nuisance  existed,  they  had  made  out  their  case.  They 
were  not  suing  for  damages.  They  recovered  none. 
After  they  had  made  out  their  case  by  admissible  evi- 
deuce,  the  defendant  could  not  be  harmed  by  irrelevant 
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evidence.  It  could  not  aggravate  damages,  or  otherwise 
prejudice  the  case,  to  the  defendant's  damage. 

We  are  also  of  opinion  that  the  title  of  the  plaintiflb  to 
the  property  was  proved.  It  was  admitted  that  Moses 
Johnson,  in  his  lifetime,  owned  the  injured  property. 
A  copy  of  his  will  was  given  in  evidence.  It  purported 
to  dispose  of  his  ^'  worldly  estate."  It  contained  this 
clause. 

"  Third.    I  give,  devise  and  bequeath  to  my  son  Henry 

B.  Johnson  the  lot  I  bought  of  James  Blake ;  also  lot  I 
bought  of  Dr.  C.  McDougal  and  R.  Mayhew,  and  the 
buildings  I  have  put  thereon ;  also  the  house  and  lot  on 
the  north  side  of  Main  street,  half  of  which  I  boaght  of 

C.  Tingley ;  also  lot  number  nine  in  number  two;  all  sit- 
uated in  the  city  of  Indianapolis,  Indiana." 

The  death  of  Henry  B.  Johnson  was  proved  by  compe- 
tent evidence ;  also  the  facts  that  the  plaintiffs  below,  the 
appellees,  were  his  widow  and  children.  It  is  not  shown 
that  Henry  B.  left  a  will. 

The  will  of  Moses  Johnson  does  not  identify  lot  four 
in  square  sixty-five,  being  the  property  injured  by  the 
nuisance;  but  that  that  lot  was  the  property  of  Moses 
Johnson,  is  shown  by  the  agency  for  it  of  Alfred  Harri- 
son; and  it  is  further  shown  that  Harrison,  after  the 
death  of  Moses,  continued  to  have  the  charge  of  the 
same  property,  a^  the  agent  of  Henry  B.  Johnson. 

Indeed,  the  defendants  claim  that  the  plaintifis  are  es- 
topped, because  Alfred  Harrison  is  their  agent  in  the 
management  of  their  property. 

We  think  a  prima  facie  case  was  made  out  by  the  plain- 

dence  tending  to  disprove  the  prima  facie  case. 
The  judgment  is  affirmed,  with  costs. 
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LaBQ;iN«  l^w.'^hidiBtmimL'-'DeKnptUm  ^  JUgfuor.— An  indictment  for  nn-    j^g  ^ 
lawfoDy  selling  ^intoxicating  liquor "  need  not  aTer  nor  describe  the  par- 
ticular kind  of  liquor  sold. 

Sake. — Salt  for  Medicinal  I\srpom, — A  sale  of  intoxicating  liqnor  for  me- 
dicinal purposes  is  not  a  violation  of  any  of  the  proTisions  of  the  act 
•f  March  17th,  1876,  (1  R  8. 1876,  p.  869,)  relating  to  the  sale  of  such 
liquors. 

Prom  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellant. 
JR.  Wl  MierSy  Prosecuting  Attorney,  and  C.  A.  Buskirlc^ 
Attorney  General,  for  the  State. 

HowK,  J. — ^At  the  February  term,  1876,  of  the  court 
below,  appellant  was  indicted,  upon  the  charge,  that  at 
Monroe  county,  Indiana,  on  the  15th  day  of  January, 
1876,  he  unlawfully  sold  to  a  certain  person  one-half  pint 
of  intoxicating  liquor,  for  a  certain  price,  he,  the  appel- 
lant, not  being  then  and  there  licensed,  according  to  the 
laws  of  this  State,  to  sell  intoxicating  liquor  in  a  less 
quantity  than  a  quart. 

Appellant  moved  the  court  below  to  quash  the  indict- 
ment; which  motion  was  overruled,  and  appellant  ex- 
cepted. Upon  his  arraignment,  the  appellant,  for  plea  to 
said  indictment,  said  that  he  was  not  guilty.  The  cause 
was  then  tried  by  a  jury,  in  the  court  below,  and  a  verdict 
was  returned,  that  the  appellant  was  guilty,  and  assessing 
his  punishment  at  a  fine  of  twenty  dollars. 

On  written  causes  filed,  appellant  moved  the  court  be- 
low for  a  new  trial ;  which  motion  was  overruled,  and  ap- 
pellant excepted.  And  judgment  was  rendered  upon  the 
verdict,  from  which  judgment  this  appeal  is  here  pros- 
ecuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below,  to  wit : 

Ist.  In  overruling  the  appellant's  motion  to  quash  the 
indictment;  and, 
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2d     In  overruKng  appellant's  motion  for  a  new  triaL 

Appellant's  counsel  have  discussed,  at  great  length  and 
with  much  ability^  the  alleged  insufficiency  of  the  indict* 
ment  in  this  cau86«  The  ground  of  objection  to  the  suf- 
ficiency of  the  indictment  is,  that  it  wholly  fails  to  specify 
the  particular  kind  of  intoxicatng  liquor,  which,  it  was 
alleged,  the  appellant  had  unlawfully  dold.  In  the  case 
of  The  State  v.  Hannum^  58  Ind.  835,  the  court  below,  on 
appeal  to  that  court  of  the  cause  from  a  justice  of  the 
peace,  had  quashed  the  affidavit  upon  which  the  appellee 
was  prosecuted  for  an  alleged  violation  of  the  provisions 
of  section  13  of  '^  an  act  to  regulate  and  license  the  sale  of 
spiritous,  vinous  and  malt  and  other  intoxicating  liquors," 
etc.,  approved  March  17th,  1875,  1  R.  8.  1876,  p.  869, 
upon  the  express  ground,  that  a  charge  of  the  unlawful 
sale  of  "  intoxicating  liquor,'*  without  specifying  by  namo 
the  particular  liquor,  was  not  sufficient.  On  appeal  of 
that  cause  to  this  court,  the  judgment  of  the  lower  court 
was  reversed.  In  the  opinion  of  this  court  in  that  case, 
BiDDLB,  J.,  said :  ^^  It  can  not  be  inferred  that  the  legis- 
lature intended  that  the  pleader  should  describe  the  liq- 
uor, in  prosecutions  under  one  section  of  the  act,  differ- 
ently from  the  'description  in  prosecutions  under  any 
other  section ;  but  it  seems  clear,  by  giving  the  definition 
of  the  prohibited  liquors  in  section  second,  that  it  was  in- 
tended to  describe  them  uniformly  as  'intoxicating 
liquors  *  in  all  prosecutions  under  the  act." 

Upon  the  authority  of  the  case  cited,  we  hold  in  this 
case,  that  the  court  below  committed  no  error  in  over- 
ruling appellant's  motion  to  quash  the  indictment. 

The  second  alleged  error,  assigned  by  the  appellant  on 
the  record  of  this  cause,  is,  that  the  court  below  erred  in 
overruling  appellant's  motion  for  a  new  trial.  Several 
causes  for  a  new  trial  were  assigned  by  appellant,  in  his 
motion  therefor  in  the  court  below ;  but,  under  the  view 
we  have  taken  of  this  case,  we  need  only  notice  the 
causes  assigned  as  errors  of  law  occurring  at  the  trial. 
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and  excepted  to  at  the  time  by  the  appellant.  Before 
considering  these  alleged  errors  of  law,  we  may  premise 
that  the  evidence,  the  decisions  of  the  court  below,  and 
the  exceptions  thereto,  on  the  trial  of  this  canse,  are  prop- 
erly in  th^  record. 

The  indictment  charged,  that  the  appellant  had  unlaw- 
ftilly  sold  to  George  Parka  one-half  pint  of  intoxicating 
Hquor,  at  and  for  the  price  of  twenty-five  cents.  We  set 
ont  George  Parks'  testimony,  which  was  all  the  evidence 
introduced  by  the  appellee  on  the  trial,  as  a  proper  intro- 
duction or  preface  to  the  consideration  of  the  alleged 
errors  of  law,  of  which  appellant  complains. 

George  Parks  testified :  "  Some  time  last  winter,  about 
the  last  of  December  or  first  6f  January,  I  bought  a  half 
pint  of  whiskey,  at  Shoemaker  ft  Co.'s  drug-store,  in  the 
town  of  Bloomington,  Monroe  county,  Indiana,  of  de- 
fendant. I  gave  twenty-five  cents  for  it.  I  had  brought 
a  drove  of  hogs  to  town,  and  went  into  Shoemaker  ft  Co.'s 
and  got  it,  the  half  pint  of  whiskey,  of  defendant.  I  am 
not  certain  juert  when  I  bought  it ;  it  was  some  time  along 
last  winter,  some  time  in  January  or  December." 

On  the  trial  of  the  cause,  appellant  was  a  witness  in  his 
own  behalf.  We  will  also  set  out  his  testimony,  as  we 
think  it  necessary  to  a  proper  understanding  of  the  case. 
Joseph  Hooper,  defendant,  testified :  ^'  I  am  a  clerk  in 
Shoemaker  ft  Co.'s  drug-store;  was  clerking  there  last 
winter ;  had  no  interest  whatever  in  the  drag-store,  ex- 
cept as  a  clerk.  I  have  no  recollection  of  selling  the 
witness,  Parks,  any  liquor  last  winter,  about  the  time  to 
which  he  testified.  I  sold  him  liquor  frequently  last 
winter  for  medical  purposes,  but  do  not  know  that  I 
remember  about  the  time  to  which  he  testified.'* 

Appellant  then  called  George  Parks  as  a  witness  in  his 
behalf,  who  testified  as  follows : 

^I  am  the  prosecuting  witness  in  this  case;  bought 
whiskey  at  Shoemaker's  drug-store  last  winter ;  am  not 
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certain  from  whom  I  bought  it,  but  my  best  impreeeion  is, 
that  it  was  defendant." 

It  appears  from  the  record,  that  appellant  then  ofiered 
to  prove  by  the  witness  Parks  that  he  had  been  sick,  suf- 
fering from  the  ague ;  that  the  physicians  had  prescribed 
whiskey  with  quinine  for  his  ague,  and  that  he  had  been 
in  the  habit  of  buying  liquor  from  Shoemaker's  drag- 
store  for  his  said  sickness,  and  that  they  at  the  store  knew 
that  fact,  and  sold  to  him ;  would  thus  buy,  and  that  the 
whiskey  he  bought  from  defendant,  as  charged,  was  bought 
for  medicinal  purposes.  To  which  the  State  objected, 
which  objection  the  court  sustained,  and  to  which  decision 
of  the  court  the  appellant  at  the  time  excepted. 

The  exclusion  of  this  ofiered  evidence,  as  error  of  law 
occurring  at  the  trial,  was  assigned  as  one  of  the  causes 
for  a  new  trial,  in  the  appellant's  motion  therefor. 

In  our  opinion,  the  court  below  erred  in  its  decision, 
excluding  this  ofiered  evidence.  It  is  true,  that  the  act 
of  March  17th,  1875,  supra^  to  regulate  and  license  the 
sale  of  intoxicating  liquors,  contains  no  exceptions,  au- 
thorizing sales  for  medicinal  or  sacramental  purposes. 
But  it  has  been  repeatedly  held  by  this  court,  in  con- 
struing similar  statutes,  that  the  courts  will  except, 
from  the  prohibition  of  the  statute,  bona  fde  sales  for 
medicinal  purposes.  DonneU  v.  7?le  State^  2  Ind.  658; 
Thomasson  v.  The  State,  15  Ind.  449 ;  Jakes  v.  The  State,  42 
Ind.  473 ;  and  BaU  v.  The  State,  50  Ind.  595. 

It  seems,  indeed,  that  the  court  below  understood  the 
law  to  be  as  we  have  stated  it.  For,  although  the  court 
excluded  from  the  jury  the  offered  evidence,  tending  to 
show  that  the  sale  mentioned  in  the  indictment  was  a 
sale  for  medicinal  purposes,  and  although,  at  the  close  of 
the  trial,  there  was  no  evidence  whatever  before  the  jury 
that  the  sale  charged  was  a  sale  for  medicinal  purposes, 
yet  the  court  charged  the  jury  to  the  effect,  that  if  they 
found  that  the  sale  was  for  medicinal  purposes,  they  must 
find  for  the  appellant. 
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Appellant  assigned,  in  his  motion  for  a  new  trial,  as 
errors  of  law,  each  of  the  instructions  given  to  the  jary 
by  the  court  below,  but  we  find  no  error  in  these  instruc- 
tions. The  sale  charged  in  the  indictment  was  not  con- 
troverted  by  the  appellant,  except  in  so  far  as  it  was 
charged  to  be  an  unlawful  sale.  He  admitted  that  he  had 
made  several  sales  to  the  witness,  George  Parks,  of  in- 
toxicating liquor,  about  the  time  charged  in  the  indict- 
ment, but  that  such  sales  were  for  medicinal  purposes. 
When  the  appellant  offered  to  prove  by  the  witness. 
Parks,  that  the  particular  sale,  of  which  he  had  testified, 
was  also  for  medicinal  purposes, — ^the  court  below  erred 
in  excluding  the  offered  evidence.  This  was  error  of  law 
occurring  at  the  trial,  and  was  excepted  to  at  the  time  by 
the  appellant.  This  error  of  law  was  assigtied  by  appel- 
lant as  a  cause  for  a  new  trial,  in  his  motion  therefor,  and 
for  this  cause  a  new  trial  should  have  been  granted. 

And,  therefore,  in  our  opinion,  the  court  below  erred 
in  overruling  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain  appellant's  motion  for  a  new 
trial,  and  for  further  proceedings. 


60    157, 
134 79 

Sheffield  School  Township  r.  Andress.  ,55  JS 

ilao    Vm 
Kb     l«y7i 

TowiwuiF.— iVomisaory  Note.-Sehool  IWiuAtp.— Where  a  promifiBory  note,        i63  g84| 
though  ezecated  by  a  towoAhip  trustee  apparently  in  the  name  of  his 
dyil  townRhip,  showR  apon  its  face  that  it  has  been  given  in  considera- 
tion of  aeryices  rendered  by  the  payee  for  the  school  township,  an  action 
Biay  be  maintained  thereon  against  the  latter. 

Saxb. — Power  to  ExeeuU  l¥omitsory  Note. — I^tyabU  ta  Bank. — ^A  school 
township,  by  and  in  the  name  of  its  trustee,  may  execute  a  valid,  nego- 
tiable promissory  note,  for  any  debt  contracted  for  the  benefit  of  its 
property ;  but  it  is  not  governed  by  the  law  merchant,  and  an  assignee 
takes  it  subject  to  all  defences. 
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From  the  Tippecanoe  Circuit  Court. 

W.  C  Wilson  and  X  H.  Adams^  for  appellant. 
J.  JR.  Coffroth^  for  appellee, 

Pbrkins,  C.  J. — This  was  an  action  by  appellee,  against 
Sheffield  School  Township,  of  Tippecanoe  county,  and 
Alfred  W.  Gregory. 

The  first  and  second  paragraphs  of  the  complaint  are 
upon  two  promissory  notes,  executed  by  Gregory,  as 
trustee  of  the  school  township,  to  Joshua  Baker,  and  by 
him  assigned  to  the  appellee. 

The  note  is  as  follows : 
"  1650.00.  Lapatbttb,  Ind.,  August  29th,  1878. 

'^  One  year  after  date,  Sheffield  township  promises  to 
pay  to  the  order  of  Joshua  Baker,  at  the  Indiana  Na- 
tional Bank  of  Lafayette,  five  hundred  and  fifty  dollars, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  after 
maturity,  the  interest  until  maturity  at  that  rate  having 
been  paid  in  advance,  (and  ten  per  cent,  attorney  fees, 
if  suit  be  instituted  on  this  note,)  value  received,  without 
any  relief  whatever  from  valuation  or  appraisement  laws. 
The  drawers  and  endorsers  severally  waive  presentment 
for  payment,  protest  and  notice  of  protest  and  non-pay* 
ment  of  this  note.  This  order  is  given  for  work  done  on 
school  building,  to  be  paid  out  of  the  special  fund. 

"A.  W.  Grboory, 
«  Trustee  for  Sheffield  Township." 

Endorsed : 
<<  Pay  Edgar  H.  Andrews.  Joshua  Baker. 

**  Not  paid  for  want  of  funds,  September  Ist,  1874. 

"A.  W.  Gregory,  Trustee." 

The  second  one  is  exactly  like  the  fii*8t  except  as  to 
amount. 

The  third  paragraph  of  the  complaint  is  as  follows : 

**  Said  plaintifi'  further  complains  of  the  defendant  and 
says,  that  said  defendant,  Sheffield  School  Township,  of 
Tippecanoe  county,  was,  at  the  time  hereinafter  men- 
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tiooed  and  fbr  a  long  time  previous  thereto,  a  corpora- 
tion for  school  purposes ;  that  said  Gregory  was,  at  the 
time  aforesaid,  trustee  of  said  township;  that  said 
Gregory,  as  such  trustee,  contracted  with  one  Joshua 
Baker  for  the  huilding  of  a  school-house  in  said  town- 
ship, for  the  use  of  the  schools  of  said  township ;  that, 
pursuant  to  said  contract,  the  said  Baker  built  said  school- 
house  in  said  township,  and  the  said  township  thereby, 
then  and  there,  to  wit,  on  the  29th  day  of  August,  1878, 
became  and  was  indebted  to  said  Baker  for  the  building 
of  said  house,  as  aforesaid,  in  the  sum  of  eight  hundred 
and  eighty  dollars ;  that,  being  so  indebted,  the  said  Greg- 
ory, as  such  trustee,  as  evidence  of  such  indebtedness, 
executed  and  delivered  to  said  Baker  two  writings  oblig- 
atory, copies  of  which  are  herewith  filed  and  made  a  part 
of  this  complaint,  in  these  words,  to  wit."  (Here  follow 
two  notes,  a  copy  of  one  of  which  is  hereinbefore  set  forth.) 
''That  by  the  terms  of  each  of  which  writings. obligatory 
the  said  defendant  agreed  to  pay  ten  per  cent,  per  annum, 
Slid  also  ten  per  cent,  attorney  fees,  if  suit  should  be  in- 
stituted thereon ;  that  before  the  maturity  of  said  writ- 
ings obligatory,  or  either  of  them,  the  said  Baker  en- 
dorsed each  of  them  to  the  plaintiff,  and  that  each  of 
them  is  now  due  and  remains  unpaid.     Wherefore,"  etc. 

Gregory  demurred  to  each  paragraph  of  the  complaint, 
his  demurrer  was  sustained,  and  final  judgment  was  ren- 
dered in  his  favor  upon  the  demurrer. 

The  demurrer  of  the  school  township  to  each  paragraph 
of  the  complaint  was  overruled,  and  this  presents  the 
principal  question  in  the  case,  viz. : 

Can  a  school  township  execute  a  valid  promissory  note 
in  consideration  of  a  liability  incurred  in  building  a  school- 
house  ? 

Section  1  (1  G.  &  H.  570)  of  "An  act  incorporating 
school  townships,  defining  their  powers,"  etc.,  is  as  fol- 
lows: 

"  That  each  and  every  township  that  now  is,  or  may 
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hereafter  be  organized  in  any  county  in  this  State,  is  here- 
by also  declared  to  be  a  school  township,  and  as  such,  to 
be  a  body  politic  and  corporate,  by  the  name  and  style  of 

* school  township  of county,'  according 

to  the  name  of  the  township  and  of  the  county  in  which 
the  same  may  be  organized,  and  by  such  name  may  con- 
tract and  maybe  contracted  with, sue  and  be  sued,  in  any 
court  having  competent  jurisdiction." 

Section  4  (1  R  S.  1876,  p.  780,)  of  the  school  law  is  as 
follows : 

"  Each  civil  township  and  each  incorporated  town  or 
city  in  the  several  counties  of  the  State  is  hereby  de- 
clared a  distinct  municipal  corporation  for  school  pur- 
poses, by  the  name  and  style  of  the  civil  township,  town 
or  city  corporation,  respectively,  and  by  such  name  may 
contract  and  be  contracted  with,  sue  and  be  sued  in  any 
court  having  competent  jurisdiction,  and  the  trustees  of 
such  township  and  the  trustees  provided  for  in  the  next 
section  of  this  act,  shall,  for  their  township,  town  or  city, 
be  school  trustees,  and  perform  the  duties  of  clerk  and 
Isreasurer  for  school  purposes." 

By  these  provisions,  the  school  township  is  created  *<  a 
body  politic  and  corporate,"  and  ^<  may  contract  and  be 
contracted  with,  sue  and  be  sued." 

By  other  provisions  of  the  school  law,  it  may  build  or 
repair  school-houses,  and  buy  furniture,  apparatus,  fuel, 
etc.  For  any  of  these  purposes,  it  may  create  an  indebt- 
edness. 

In  Harney  v.  Wooderij  80  Ind.  178,  it  was  held, "  that  the 
only  portion  of  the  school  fund  which  the  school  trustees 
may  not,  by  the  express  provisions  of  the  law,  expend  in 
anticipation,  is  that "  (the  general  tuition  fund)  "  which 
must  be  apportioned." 

The  note,  in  this  case,  is  signed  by  "A.  W.  Gregory, 
Trustee  for  Sheffield  Township",  without  distinguishing 
whether  he  is  acting  as  trustee  for  the  civil  or  the  school 
township.    Prima  faeie^  the  signature  indicates  the  civil 
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township,  but  the  oontentB  of  the  note  show  that  the  debt 
for  which  it  was  given  was  the  debt  of  the  school  town- 
ship, and  the  suit  is  in  the  name  of  the  school  township. 

In  Jackson  Township  v.  Barnes,  55  Ind.  136,  a  suit 
against  the  civil  township,  on  paper  executed  similarly  to 
the  note  in  this  case,  and  where  the  contents  of  the  paper, 
as  in  this  case,  showed  that  it  was  for  a  debt  of  the  school 
township,  the  court  said : 

^^  If  the  action  had  been  brought  against  the  latter  cor- 
poration," (that  is,  the  school  township,)  "  we  might  pos- 
sibly have  held,  that  the  contract  sued  on,  although  ap- 
parently executed  in  the  name  of  the  civil  township,  was,* 
in  fact,  the  contract  of  the  school  township,  for  the  reason 
that  the  contract,  upon  its  face,  was  a  promise  to  pay  for 
certain  property  which  the  school  corporation,  only,  had 
the  right  to  purchase." 

What  we  then  thought  we  might  hold,  we  have  now 
concluded  we  can,  and,  accordingly,  do  hold,  that  the  suit 
by  the  school  township  can  be  sustained  on  the  note  sued 
on  in  this  case. 

We  proceed  to  the  question  of  the  power  of  the  town- 
ship to  execute  the  note.  It  was  ever  a  power  in  corpora- 
tions to  make  contracts,  irUra  vires,  that  is,  within  their 
powers.  ' 

Always,  they  could  make  necessary  and  proper  con- 
tracts, in  respect  to  the  business  legitimately  arising  with- 
in the  scope  of  their  corporate  powers.  Always,  they 
could  make  them  in  writing,  and,  formerly,  could,  at  com- 
mon law,  make  them  only  in  writing ;  and  yet  they  could 
not  make  a  promissory  note.  This  was  not  because  they 
could  not  give  an  obligation  to  pay  a  debt,  but  because 
corporations,  at  common  law,  could  not  make  a  parol  con- 
tract, and,  at  common  law,  a  promissory  note  is  a  parol 
contract.     Chitty  Con.  22. 

The  doctrine  of  the  common  law  was,  until  quite  a  late 
period,  that  a  corporation,  unless  specially  authorized  hy 
Vol.  LVL— 11 
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itatate,  could  only  contract  by  deed,  that  is,  under  its 
90al.  ^^  For  a  corporation,  being  an  invisible  body,  can 
not  manifest  its  intention  by  any  personal  act  or  oral 
discourse ;  it  therefore  acts  and  speaks  only  by  its  com- 
mon seal.  •*  *  *  It  is  the  fixing  of  the  seal,  and  that 
only,  which  unites  the  several  assents  of  the  individuals 
who  compose  the  community  and  makes  one  joint  assent 
of  the  whole."    1  Bl.  Com.  475 ;  2  Kent  Com.  291. 

But  this  doctrine  is  now  utterly  exploded.  See  Kent, 
9Vlj>raj  and  notes.  Corporations  now  can  make  contracts 
within  the  scope  of  their  powers,  in  writing,  as  formerly, 
with  the  seal  omitted,  and  the  signature  of  the  proper 
officer  or  agent  of  the  corporation  substituted ;  and  it  is 
better  that  they  should  be  so  made,  m  all  cases,  as  it  tends 
to  prevent  disputes  as  to  their  terms,  and  makes  them, 
where  necessary,  comply  with  the  statute  of  frauds. 

Municipal  and  quasi  corporations  can  make,  in  a  proper 
case,  a  promissory  note«  Ketchum  v.  The  City  of  Buffalo^ 
14  N.  Y.  856 ;  The  EvansviUe,  eic.j  B.  B.  Co.  v.  The  CUy  of 
JEvansviUej  15  Ind.  395. 

In  the  case  of  Clarke  v.  School  District  No.  7, 3  R.  1. 199, 
a  case  in  its  facts  and  in  the  statute  of  that  state,  under 
i!9^hich  it  arose,  peculiarly  in  point  to  the  case  now  before  us,^ 
^e  court,  after  reviewing  the  authorities,  uses  this  language: 

'<A  corporation  may,  then,  bind  itself  by  a  negotiable 
promissory  note  or  bill  of  exchange  for  any  debt  contracted 
in  the  course  of  its  legitimate  business,  for  any  expensea  in- 
curred in  any  matter  or  thing  which  it  is  authorized  to  do — 
or  any  matter  which  is  not  foreign  to  the  purposes  of  Ita 
creation. 

^'Has  this  corporation  done  an  act  foreign  to  the 
purposes  of  its  creation  ?  It  contracted  debts  for  legiti- 
mate purposes,  which  debts  it  was  legally  bound  to  pay. 

^^  It  is  not  of  absolute  necessity  that  a  corporation  should 
give  its  promissory  note  for  such  debt,  even  to  the  original 
QCeditor :  but  it  is  easy  to  see  that  by  so  doing  it  post- 
pones payment  and  obtains  an  extended  credit.    The  law. 
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however,  permits  it  as  a  matter  convenient  to  the  corpo- 
ration, as  it  is  to  every  other  person,  because  the  corpo- 
ration is  not  thereby  carrying  on  a  business  foreign  to  the 
porposes  of  its  creation.  These  objects  are  pursued,  not- 
withstanding, and  none  others.  It  does  not  alter  the 
amount  of  indebtedness,  nor  is  the  ultimate  purpose  dif- 
ferent" 

But  the  narrower  question  is  made  in  this  case,  could 
the  appellant,  viz.,  Sheffield  School  Township,  execute 
the  notes  sued  on  in  this  case  ?  Being  payable  out  of  a 
particular  fund,  they  are  not  commercial  paper,  and  their 
assignment  could  cut  off  no  defence,  in  the  hands  of  the 
assignee.  Story  Prom.  Notes,  sees.  18  to  28.  Hays  v. 
GwiHy  19  Ind.  19 ;  Johnson  v.  Seymour,  19  Ind.  24. 

An  individual  could  have  legally  executed  them.  Thejr 
are  within  the  law  of  this  State.  They  stipulate  for  a 
legal  rate  of  interest,  and  for  attorney  fees  within  the 
statute.  They  were  given  for  the  true  amount  of  the  debt 
acwing  upon  a  contract  within  the  scope  of  the  powera  of 
the  corporation. 

When  the  time  had  arrived  for  payment  for  the  labor 
done  upon  the  school-house,  the  township  had  not  the 
means  to  pay,  and  needed  timei.  Suit  was  delayed  a 
year  by  complying  with  such  terms  as  to  the  payment  of 
interest  and  possibly  attorney  fees,  bs  the  law  allowed 
in  such  cases.  We  think  it  was  within  the  discretion  and 
power  of  the  corporation  to  give  the  notes  in  accordance 
witii  these  terms. 

We  hold  the  notes  valid. 

The  judgment  is  affirmed^  with  costs. 


164  SUPREME  COUKT  OP  INDIANA. 

Feirifl  v,  Mullaiiy  Adni'r. 


Ferris  v.  Mullan,  Adm^r. 

Decedemtb'  'EstAXMB.-^Insohfeni  EsUUc—Smi  to  Bsoover  Money  (kU&eUi  by 
Attorney, — Set-Of, — ^In  an  actioa  hj  the  administrator  of  the  estate  of  an 
insolvent  decedent,  against  an  attorney  at  law,  to  recoTer  monej  col- 
lected by  the  latter  for  such  decedent,  the  defendant  can  not  set  off  the 
Talne  of  serrices  rendered  hj  him  for  snch  decedent ;  but  he  may  set  off 
the  yaine  of  serrices  rendered  for  such  administrator,  in  the  settlement 
of  snch  estate. 

From  the  Ripley  Circuit  Court. 

JE.  P.  FerriSf  for  appellant. 
G.  DurbiUy  for  appellee. 

BiDDLE,  J. — Elias  D.  Mullan,  as  administrator  of  the 
estate  of  Gustavus  A.  Menzell,  sued  Edwin  P.  Ferris  tor 
money  collected  as  an  attorney,  belonging  to  said  estate, 
and  withheld.  Ferris  answered,  by  way  of  set-ofi*,  that 
the  said  estate  was  indebted  to  him  for  services  rendered 
in  the  lifetime  of  Menzell,  and  that  the  administrator  was 
indebted  to  him  for  services  rendered  said  estate  since  the 
death  of  Menzell. 

Reply : — 

First.    In  denial ;  and. 

Second.  That  the  amount  for  services,  claimed  in  the 
answer  against  said  estate,  was  not  a  preferred  debt ;  that 
the  estate  is  insolvent ;  that  after  paying  the  expenses  of 
the  administration,  there  will  not  be  sufficient  assets  to 
pay  the  general  indebtedness ;  offering,  upon  the  settle- 
ment of  the  estate,  to  pay  the  appellant  his  pro  rata  share. 

Demurrer  to  the  second  paragraph  of  reply  for  want 
of  facts ;  overruled ;  exceptions.  Trial,  and  finding  by 
the  court  in  favor  of  the  appellee ;  exceptions  to  the  con- 
clusions of  law  upon  the  facts  found.  Judgment.  Ap- 
peal.   Assignments  of  error : — 

Ist.  Overruling  the  demurrer  to  the  second  paragraph 
of  reply ; 

2d.  Insufficiency  of  the  facts  stated  in  the  complaint ; 
and, 
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3d.  Error  in  the  conclusions  of  law  on  the  special 
finding. 

1st.  There  was  no  error  in  overruling  the  demurrer  to 
the  second  paragraph  of  reply.  The  appellant's  set-ofi' 
against  the  estate  was  not  a  preferred  debt.  It  belonged 
to  the  fourth  class  of  debts  against  the  estate. 

2d.  !No  objections  were  pointed  out  to  the  complaint, 
and  we  see  none.    It  is  good. 

8d.  The  facts  stated  in  the  finding  are  not  questioned. 
The  conclusions  of  law  upon  them  are  in  accordance  with 
the  ruling  on  the  demurrer  to  the  second  paragraph  of 
reply.  For  the  services  rendered  to  the  administrator 
in  settling  the  estate,  the  appellant  was  allowed  his  set- 
off; for  the  other  services  set  up  in  his  answer,  his  set-off 
was  denied.    This  is  right. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 


Pkout  v.  Harbin. 

LAinyLDBO  Ain>  TssAisn.—Gnnvmg  Oropa.-— Bight  cf  PMMtnon.— Where, 
upon  his  leasehold,  a  tenant  is  raising  a  crop,  of  which,  hy  the  terms  of 
the  tenancy,  his  landlord  is  to  receive  as  rent  a  certain  portion,  yet  to  be 
dengnated,  as  it  stands  nnhanrested  in  the  field,  the  right  of  possession 
of  the  whole,  as  between  the  landlord  and  tenant,  is  in  the  latter. 

Sams. — Tretpaae  bg  Landlord's  Animals, — ^Where,  prior  to  a  diyision  of  such 
crop,  in  accordance  with  the  terms  of  such  tenancy,  the  landl(^  unlaw- 
fully  and  negligently  suffers  breachy  animals,  belonging  to  himself  to 
break  through  the  enclosure  surrounding  such  crop  and  injure  the  same, 
he  is  liable  to  the  tenant  for  damages,  in  an  action  therefor. 

Bams. — Mitigation  cf  Damages, — Ewdmee, — On  the  trial  of  such  action,  ct* 
idence  that  the  tenant,  in  dividing  the  residue  of  such  crop,  had  retained 
a  part  of  the  portion  to  which  the  landlord  was  entitled,  is  inadmissible 
in  mitigation  of  damages. 

AcnosB. — Forms  AboUshed, — ^The  distinctions  between  the  diffisrent  forms 
of  actions  of  the  same  class,  existing  at  common  law,  are  abolished  by 
the  code. 
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Front  9.  Hardin. 

From  the  Henry  Circuit  Court. 

JffT  U.  Forkner  and  E.  H,  Bundy,  for  appellant. 
jB.  L.  Pdky  for  appellee. 

<  BiBDLB,  J. — This  action  was  commenced  by  Hardin, 
against  lYout,  before  a  justice.  The  plaintiff  recovered 
judgment.     The  defendant  appealed  to  the  circuit  court. 

The  complaint  alleges,  that  the  plaintiff  was  in  posses- 
sion of  twenty-five  acres  of  land,  described,  upon  which 
there  were  three  fields  planted  in  com.  That  the  defend* 
ant,  at  divers  times,  unlawfully  and  negligently  suffered 
his  cattle  to  break  through  the  fences  surrounding  the 
fields,  and  destroy  his  corn,  well  knowing  that  said  cattle 
were  breachy,  all  of  which  is  particularly  averred  as  to 
time,  venue,  etc. 

An  answer  in  general  denial,  with  a  special  paragraph, 
was  filed  to  the  complaint.  Trial  by  jury  in  the  circuit 
court,  and  a  verdict  for  appellee.  Over  the  several  mo- 
tions and  exceptions  proper  to  present  the  questions  in- 
volved in  the  case  to  this  court,  judgment  was  rendered 
on  the  verdict. 

1.  From  the  evidence,  which  is  all  before  us,  it  ap- 
pears that  Front  had  leased  the  lands  in  question  to  Har- 
din for  the  current  year,  1874,  to  raise  a  crop,  and  was  to 
receive  as  rent  one-half  of  the  com  in  rows  standing  in 
the  field.  Under  this  state  of  facts,  the  appellant  insists 
that  the  corn  was  the  joint  property  of  both  parties,  and 
the  possession  of  either  was  the  possession  of  both; 
therefore,  an  action  of  trespass  will  not  lie  without  a  total 
destmction  of  the  property.  We  think  that,  in  this  view, 
the  appellant  is  mistaken.  The  corn  was  not  the  joint 
property  of  both  parties.  Their  possession  was  not  equal. 
The  tenant  had  the  right  to  the  possession  of  the  com 
until  the  division  was  made.  Afterward,  each  party  had 
the  right  to  the  possession  of  his  own  half.  The  form  of 
the  action  is  immaterial,  under  our  practice.  The  dis- 
tinction between  the  forms  of  actions  is  abolished,  ex- 


MAY  TERM,  1877.  1«7 

.    Front  V.  Hardin. 

cept  the  distiDction  between  an  action  arising  out  of  a 
tort  and  one  arising  out  of  a  contract.  This  distinction 
exists  in  the  nature  of  things,  and  can  not  be  abolished 
by  law.  The  one  arises  out  of  a  wrong  without  an  agree- 
ment, the  other  out  of  an  agreement,  either  express  or 
implied.  This  suit  is  in  tort^  and  it  is  immaterial  whether 
it  is  called  trespass  or  trespass  on  the  case.  Kor  can  we 
perceive  that  section  16  or  17  of  the  act  concerning  land- 
lords and  tenants  (2  R.  S.  1876,  p.  842,)  affects  this  case 
in  any  way. 

2.  The  appellant  offered  to  prove,  in  mitigation  ot 
damages,  that  the  appellee,  in  dividing  the  corn,  subse- 
quent to  the  alleged  trespass,  took  more 'than  one-half. 
Evidence  offered  to  prove  this  fact  was  objected  to,  and 
the  objectiQu  sustained.  This  ruling  was  excepted  to 
below  and  is  complained  of  here. 

Whether  the  liability  of  the  tenant  to  the  landlord  for 
taking  more  than  his  share  of  the  corn,  in  dividing  it,  wad 
ex  contractu  or  ex  delietOj  we  think  the  court  did  not  err, — 
for  matter  of  contract  will  not  answer  matter  of  tort,  nor 
will  one  tort  answer  another.  Conner  v.  WirUon^  7  Ind. 
523 ;  Lovejoykv.  Robinson,  8  Ind.  899 ;  Shdly  v.  VanarsdM^ 
23  Ind.  548 ;  Harris  v.  Rivers,  53  Ind.  216. 

8.  The  appellant  also  objects  to  the  following  instruc- 
tion, ^ven  to  the  jury  by  the  court: 

"  1st.  If  the  jury  find,  from  the  evidence,  that  the  de- 
fendant let  to  the  plaintiff'  certain  fields  on  the  defend- 
ant's farm,  to  tend  in  com,  in  1874,  and  gave  the  plaintiff 
possession  thereof,  and  the  defendant  was  to  have,  as  rent, 
one-half  of  the  corn  in  the  field,  such  contract  consti- 
tuted a  tenancy,  and  enables  the  plaintiff  to  maintain  an 
action  against  the  defendant  for  a  trespass  of  the  defend- 
ant's cattle  on  the  plaintiff''s  corn  in  such  fields,  if  such 
a  trespass  was  committed." 

We  can  see  no  objection  to  this  instruction. 
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These  are  all  the  points  made  against  the  record  by  the 
appellant.    We  think  it  contains  no  error. 
The  judgment  is  affirmed,  with  costs. 


Canfield  v.  The  State,  ex  rbl.  Shepherd. 

Bastabdy. — ^fVoaeeiUum  for. — IF%<»  may  he  lutlituied. — ^A  proeecntioD  for 
bastardj  maj  be  institated  against  the  alleged  father,  either  when  the 

'  relatriz  haa  become  pregnant  with,  or  after  she  haa  been  deliyered  of,  a 
bastard  child. 

Same. — StUUBam  CkUd, — ^In  a  proeecntion  for  baatardj,  instituted  after 
the  birth  of  the  child,  an  allegation  in  the  complaint,  that  the  relatrix 
had  ''been  deliyered  of  a  bastard  child,"  is  not  sastaineci  by  a  findings 
that,  at  the  end  of  the  usual  period  of  gestation,  idie  had  been  delivered 
c^  a  bastaxd  child  whose  lungs  had  "never  been  inflated  with  air.'' 

Sakcb. — Judg/ment, — Mmnienanee. — ^Upon  such  findiog,  a  judgment  against 
the  defendant,  allowing  any  sum  for  the  maintenance  of  snch  child  be-> 
fore  its  birth,  is  erroneous. 

Same. — AUowanee  to  Rdatrix, — Upon  such  finding,  an  allowance  can  not  be 
made  to  the  relatrix  for  her  suffering  or  support  during  her  pregnancy 
and  confinement. 

From  the  Dearborn  Circuit  Conrt. 

H.  D.  McMuUen  and  J.  Schwartz,  for  appellant. 

J.  D.  Haynes  and  J.  K.  Thompson^  for  appellee. 

If  iBLAOKy  J. — This  was  a  prosecution  for  bastardy,  com* 
menced  before  a  justice  of  the  peace,  and  afterwards  cer- 
tified  to  the  circuit  court. 

The  complaint  stated,  in  substance,  that  the  relatrix, 
Harriet  Shepherd,  was,  on  the  1st  day  of  September, 
1874,  delivered  of  a  bastard  child,  and  that  the  appellant 
was  the  father  of  said  child. 

The  defendant  appeared  in  the  circuit  court,  and  an- 
swered in  two  paragraphs : 

First.    In  general  denial ;  and, 
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Second.  That  said  child  was  not  bom  alive,  and  that 
the  appellant  paid  all  the  lying-in  expenses  of  the  relatriz. 

To  the  second  paragraph  of  the  answer,  there  was  a 
general  denial  in  reply. 

The  canse  was  submitted  to  the  court  for  trial,  without 
a  jury,  and,  at  the  request  of  the  appellant,  a  special 
finding,  both  as  to  the  facts  and  as  to  the  law  of  the  case, 
was  made  by  the  court. 

The  court  thereupon,  after  hearing  the  evidence,  made 
quite  an  elaborate  finding  of  the  facts  as  proved,  and  as 
to  the  law  arising  on  those  facts.  Bo  much  of  the  find- 
mg,  however,  as  seems  to  us  to  have  been  material  to  the 
cause,  was,  in  substance,  that  on  the  1st  day  of  Septem- 
ber, 1874,  the  relatrix  was,  at  the  end  of  the  usual  period 
of  gestation,  delivered  of  what  is  known  as  a  <^  still-born" 
chUd,  its  lungs  having  never  been  inflated  with  air;  that 
the  relatrix  was,  both  when  the  child  was  begotten  and 
when  it  was  bom,  an  unmarried  woman,  having  never 
been  married ;  that  the  defendant  was  the  father  of  said 
child ;  and  that,  upon  these  facts,  the  defendant  was  liable 
to  the  relatrix  for  the  ^^  maintenance  "  of  said  child  before 
its  birth,  in  such  sum  as  the  court  might  adjudge  reason- 
able.    To  this  finding  the  defendant  excepted. 

The  defendant  then  submitted  a  motion  for  a  new  trial, 
which  was  overruled. 

He  then  moved  for  judgment  in  his  favor  on  the  find- 
ing of  the  court,  but  that  motion  was  also  overruled. 
Exceptions  were  reserved  to  the  overruling  of  both  of 
these  motions. 

The  court  thereupon  ordered  that  the  defendant  should 
pay  the  relatrix  the  sum  of  one  hundred  dollars,  one-half 
in  six  months  and  the  other  half  in  twelve  months,  and 
rendered  judgment  against  him,  in  her  favor,  for  that 
sum,  and  that  he  should  stand  committed  until  said  sum 
of  money  and  costs  of  suit  should  be  paid  or  replevied, 
to  which  an  exception  was  also  reserved  by  the  defendant. 
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The  cause  is  submitted  here  on  the  exceptions  reserved 
in  the  court  below. 

There  are  two  contingencies  in  which  prosecutions  for 
bastardy  may  be  instituted,  and  appropriate  forms  of  pro- 
ceeding are  provided  for  in  each  case.  The  first,  in  its 
natural  order,  is,  when  a  woman  has  become  pregnant 
with  a  bastard  child.  The  other  is,  when  a  woman  has 
already  been  delivered  of  such  a  child.  It  was  under 
this  latter  contingency  that  this  case  was  prosecuted. 

On  the  trial  of  this  cause,  it  was  incumbent  on  the 
State  to  establish  two  propositions : 

First.  That  the  relatrix  had  been  delivered  of  a  bas- 
tard child,  as  alleged ;  and. 

Second.  That  the  defendant  was  the  father  of  said 
child. 

In  3  Greenl.  on  Evidence,  sec.  186,  it  is  said :  *<  To  sup- 
port an  indictment  for  infanticide,  at  common  law,  it  must 
be  clearly  proved  that  the  child  was  wholly  bom,  and  was 
born  alive,  having  an  independent  circulation,  and  exist- 
ence." As  to  what  proof  is  necessary  to  show  that  the 
chpd  had  attained  an  independent  circulation  and  exist- 
ence, constitutes  a  question  on  which  the  authorities  are 
not  entirely  in  accord.  We  think,  however,  the  weight 
of  authority  is  to  the  effect  that  respiration  at  least  must 
be  shown  to  have  taken  place.  See  The  State  v.  Winikropj 
48  Iowa,  519.  Casper  says  in  his  Forensic  Medicine,  Vol.  8, 
p.  88, "  Inforo  the  term  *  life '  must  be  regarded  as  perfectly 
synonymous  with  ^  respiration.'  Life  means  respiration. 
Not  to  have  breathed  is  not  to  have  lived."  The  rule  above 
laid  down  by  Greenleaf  is  based  on  the  theory  that  until 
a  child  is  wholly  born,  and  has  attained  an  independent  cir- 
culation and  existence,  it  is  but  a  fodus  in  utero,  and  not 
a  human  being  within  the  meaning  of  the  law  defining 
the  several  grades  of  homicide. 

We  are  of  the  opinion,  both  from  reason  and  analogy, 
that  the  allegation  in  the  complaint,  in  this  case,  that  the 
relatrix  was,  on  a  given  day,  delivered  of  a  bastard  child, 
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is  not  sustained  by  the  finding  of  the  court,  that  on  th&t 
day  she  was  delivered  of  a  ^^  still-born "  child,  its  lungs 
having  never  been  inflated  with  air,  although  illegiti- 
mate in  its  conception  and  in  its  birth.  We  think  the 
finding  showed  that  the  foetiLS  in  utero  never  became  a 
child  within  the  meaning  of  the  law  authorizing  proceed- 
ings for  the  maintenance  of  bastard  children  after  their 
birth.  It  was  not  born  alive,  and  never  had  an  exist- 
ence independent  of  the  mother. 

But  it  is  insisted  that  the  amounlf  allowed  her  is  not 
more  than  reasonable  compensation  to  the  relatrix  for 
her  suffering  and  support  during  her  pregnancy  and  her 
confinement,  and  that,  upon  that  view  of  the  case,  the 
judgment  of  the  court  below  can  be  sustained.  It  is 
argued,  that  such  a  compensation  is  fairly  authorized  by 
law,  because  the  relatrix  might  have  commenced  proceed- 
ings against  the  defendant  during  her  pregnancy,  and 
thus  have  secured  an  allowance  in  advance,  suitable  to 
her  condition.  We  will  not  attempt  to  decide  what  might 
have  been  the  duty  of  the  court  below  in  this  case,  if 
proceedings  had  been  instituted  during  the  pregnancy  of 
the  relatrix.  What  advantages  the  relatrix  might  have 
gained  by  the  institution  of  such  a  proceeding  can  not  be 
considered  in  aid  of  any  thing  not  authorized  under  this 
prosecution. 

It  is  well  settled  in  our  State,  that  the  money  recovered 
in  bastardy  prosecutions  is  only  intended  for  the  mainte- 
nance of  the  child.  Beeman  v.  Tfie  StatCj  ex  reL^  etCj  5 
Blackf.  166 ;  Hunter  v.  The  State,  ex  rd.,  etc.,  6  Blackf. 
888;  Bright s  AdmW  v.  Sexton,  18  Ind,  186;  MarleU  v. 
Wikon's  User,  80  Ind.  240. 

In  the  case  of  Allen  v.  The  Statej  ex  rd.j  etc,  4  Blackf. 
122,  this  court,  in  construing  a  statute  similar  in  its  main 
features  to  the  bastardy  act  now  in  force  in  this  State, 
said :  ^^  The  statute  only  authorizes,  in  this  proceeding,  a 
judgment  against  the  defendant  for  such  sum  or  sums  of 
money  as  the  court  may  direct  for  the  maintenance  of  the 
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child,  and  a  jadgment  for  costs.  The  damages  for  the 
seduction  of  the  mother,  or  the  expenses  of  her  lying-in, 
are  not  the  objects  of  this  kind  of  prosecution.  The  law 
has,  in  those  cases,  provided  other  remedies."  We  regard 
the  construction  of  the  law  thus  given  as  applicable  to 
the  case  in  hearing,  and  are  unable  to  arrive  at  any  con- 
clusion which  will  sustain  the  judgment  of  the  court  be- 
low. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  court  below,  to  enter  judgment  for  the 
appellant,  on  the  finding  of  that  court. 


RiSHER  ET  AL.  V.  MORGAN  ET  AL. 

Pleading. — ComplainL — I^xfmuaory  Note, — A  complaint  in  the  ordinarj 
form,  upon  a  promiseory  note,  setting  out  a  copy  of  the  aame,  is  sufficient 

Venue. — Change  from  County, — May  he  R^vMd  till  JjBme  Formed, — ^iVndiee. — 
Where  a  rule  to  annwer  is  pending  against  a  defendant,  the  court  may 
refuse  to  pass  upon  his  application  for  a  change  of  venue  from  the 
county,  untU  he  has  discharged  such  rule. 

SAXE.'-Judgmeni  for  want  qf  Anaoer, — Where  in  such  case  the  defendant, 
insisting  upon  such  change,  refuses  to  dischaige  such  rule,  judgment 
against  him  may  he  rendered  as  upon  a  default 

From  the  Clay  Circuit  Court. 

G.  D.  Teter  and  H.  Teter,  for  appellants. 

G.  A.  Knight  and  C  H.  Knightj  for  appellees. 

WoRDBN,  J. — ^Action  by  the  appellees,  against  the  ap- 
pellants, upon  promissory  notes,  executed  by  the  defend- 
ants to  the  plaintiffs.    Judgment  for  the  plaintiffs. 

The  following  supposed  errors  are  assigned : 

1st.  Overruling  demurrer  to  the  third  paragraph  of 
complaint ; 

2d.  Overruling  appellants'  motion  for  a  change  of 
venue;  and, 
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8d.  Rendering  judgment  for  the  appellees,  over  the  ob- 
jection of  the  appellants. 

The  third  paragraph  of  the  complaint  was  in  the  ordi- 
nary form  of  a  complaint  on  a  note,  setting  out  a  copy, 
and  was  good. 

There  is  no  substance  in  the  first  assignment  of  error. 

The  second  and  third  errors  assigned  may  be  consid- 
ered together. 

The  defendants  had  been  ruled  to  answer,  but,  before 
discharging  the  rule,  they  filed  an  affidavit  and  motion 
for  a  change  of  venue  from  the  county.  The  court  de- 
clined to  pass  upon  the  motion  for  a  change  of  venue, 
until  the  defendants  should  have  filed  their  answer ;  and 
the  defendants  refused  to  answer  until  the  court  should 
have  passed  upon  the  motion  for  a  change  of  venue.  The 
defendants  thus  refusing  to  answer,  judgment  was  taken 
against  them  as  for  the  want  of  an  answer. 

There  was  no  error  in  these  proceedings.  The  court 
was  not  bound  to  pass  upon  the  motion  for  a  change  of 
venue  until  an  issue  of  fact  was  formed.  Matlock  v.  Fry, 
15  Ind.  483 ;  Dawson  v.  VaughaUj  42  Ind.  895. 

The  defendants  having  failed  and  refused  to  answer 
within  the  time  prescribed,  judgment  was  properly  ren- 
dered as  upon  a  default.    2  R.  S.  1876,  p.  67,  sec.  69. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs  and  five 
per  cent,  damages. 


Schlicht  v.  The  State. 

IdQTTOB  Law. — SUiJhdt  Construed, — JiuKeAnMl.— The  words  ''for  anj  par- 
poee  of  gain/'  as  used  in  the  Ist  section  of  the  act  of  March  17th,  1S75, 
(1  R  8.  1876,  p.  869,)  regulating  the  sale  of  intoxicating  liquors,  do 
not  modify  the  words  ''sell"  or  "barter/'  as  used  in  other  ptrts  of  said 
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act,  and  need  not  be  averred  in  an  indictment  for  idling  or  bartering  in 
violation  of  the  same.    • 

Sajoe. — ^The  12th  section  of  sach  act  defines  two  distinct  offences,  tiz^  sell- 
ing intoxicating  liqnor  without  a  license,  in  a  less  quantity  than  a  quart 
at  a  time,  or  in  any  quantity,  to  be  drank  or  anflfered  to  be  drank  upon 
the  premises  where  sold. 

fiAXE.— iSUe  of  WMskof.—JudUM  NcUet.—The  courts  of  this  SUte  teke 
judicial  notice  of  the  fact  that  whiskey  is  an  intoxicating  liquor,  and 
therefore  an  indictment  for  the  unlawful  sale  of  "spiritous  liquor,  com- 
monly called  whiskey,"  is  sufficient,  without  an  averment  that  the  whis- 
key sold  was  intoxicating  liquor. 

Saxs. — Evidence. — ^PToof  of  an  unlawful  sale  of  whiskey,  on  the  trial  of  a 
defendant  indicted  for  unlawfully  selling  ''  intoxicating  liquor,"  is  suffi- 
cient to  support  such  arerment  of  the  indictment. 

Same. — Cods  en  C(mvieli4m. — On  the  conviction  of  a  person  charged  with  a 
crime,  the  fees  of  all  witnesses  obeying  a  subpoena  to  attend-  the  trial  of 
such  cause,  issued  on  behalf  of  either  the  State  or  the  defendant,  must  be 
taxed  to  the  latter,  whether  such  witnesses  have  been  used  or  not. 

Bake. — New  TriaL — Evidence. — iVaotMe. — Supreme  Court — Where  the  ad- 
mission of  illegal  evidence  is  assigned  as  a  cause  for  a  new  trial,  such 
evidence  must  be  desrly  specified  in  the  motion  therefor;  and,  to  be  avail- 
able as  error  on  appeal  to  the  Supreme  Court,  the  record  must  show  an 
objection  and  exception  to  the  admission  of  the  same. 

Same. — Irulrueiion  to  Jury. — ^That  ''the  court  misdirected  the  jury  in  a 
material  matter  of  law,"  assigned  as  cause  in  a  motion  for  a  new  trial,  is 
too  vague  to  present  any  question  for  decision. 

Prom  the  Ripley  Circuit  Court 

G.  Durbin  and  Z.  T.  Hazen^  for  appellant. 

C.  A.  BiLskirkj  Attorney  General,  for  the  State. 

HowK,  J. — ^Appellant  was  indicted,  at  the  February 
term,  1876,  of  the  court  below,  for  an  alleged  violation 
of  section  12,  of  ^^An  act  to  regulate  and  license  the  sale 
of  spiritous,  vinous  and  malt  and  other  intoxicating 
liquors,"  etc.,  approved  March  17th,  1875.  1  R.  S.  1876, 
p.  869.  The  indictment  charged  that  the  appellant,  on 
the  7th  day  of  August,  1875,  at  Ripley  county,  Indiana, 
unlawfully  sold  one  gill  of  spiritous  liquor,  commonly 
called  whiskey,  to  one  Job  Caster,  at  and  for  the  price  of 
ten  cents, — ^he,  the  appellant,  ^  not  then  and  there  having 
a  license  so  to  do." 

Appellant  moved  the  court  below  to  quash  said  indict- 
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ment,  which  motion  was  overruled,  and  appellant  ex- 
cepted. And,  having  been  arraigned  on  said  indictment, 
appellant's  plea  thereto  was,  that  he  was  not  guilty.  The 
cause  was  tried  by  a  jury,  in  the  court  below,  and  a  ver* 
diet  was  returned,  finding  the  appellant  guilty  as  charged 
in  the  indictment,  and  assessing  his  fine  at  twenty  dollars. 
And  judgment  was  rendered  upon  the  verdict,  by  the 
court  below.  • 

Appellant  moved  the  court  below  to  tax  the  costs, 
which  motion  was  overruled,  and  appellant  excepted. 
And  the  appellant  moved  said  court,  upon  written  causes 
filed,  for  a  new  trial,  which  motion  was  overruled,  and 
appellant  excepted.  A  bill  of  exceptions  is  properly  in 
the  record. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below,  to  wit : 

1st..  In  overruling  appellant's  motion  to  quash  the 
indictment ; 

2d.     In  overruling  appellant's  motion  for  a  new  trial ; 

and, 
3d.  In  overruling  appellant's  motion  to  tax  costs^ 
In  their  argument  of  this  cause,  in  this  court,  appeU 
lant's  counsel  insist,  that  the  indictment  does  not  charge 
any  offence,  becapse,  they  say,  ^'  there  is  no  averment  in 
the  indictment,  that  the  liquor  was  sold  for  any^  purpose 
of  gain,  nor  that  the  liquor  was  sold  to  be  drank,"  etc., 
^  in  the  house  of  the  defendant,"  etc.  In  other  words, 
it  is  claimed  by  the  appellant,  that  the  words  "  for  any 
purpose  of  gain,"  in  the  first  section  of  the  act  to  regu- 
late and  license  the  sale  of  liquors,  etc.,  before  referred 
to,  qualify  the  words  "sell"  and  "barter,"  not  only  as 
the  same  are  used  in  said  section,  but  also  wherever  the 
flame  may  be  found  in  other  sections  of  said  act. 

We  do  not  so  construe  the  words  referred  to.  In  our 
opinion,  it  would  be  a  forced  construction  of  language,  to 
hold  that  the  words  "  for  any  purpose  of  gain "  were  in- 
tended to,  or  do,  qualify  the  words  "  sell "  or  "  barter," 
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even  when  used  in  the  same  section,  and  much  more  so, 
when  used  in  other  sections  of  the  act. 

In  the  12th  section  of  the  act  of  March  17th,  1875,  be- 
fore referred  to,  two  separate  and  distinct  offences  are 
clearly  defined.  By  the  terms  of  this  section,  any  per- 
son, not  being  licensed  according  to  the  provisions  of 
said  act,  who  shall  sell  or  barter,  directly  or  indirectly, 
any  spiritous,  vinous  or  malt  liqtibrs  in  a  less  quantity 
than  a  quart  at  a  time,  shall  be  deemed  guilty  of  a  mis- 
demeanor; or  any  such  person,  who  shall  sell  or  barter 
any  spiritous,  vinous  or  malt  liquors  to  be  drank,  or 
suffered  to  be  drank,  in  his  house,  out-house,  yard,  gar- 
den, or  the  appurtenances  thereto  belonging,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  the  same  punish- 
ment was  provided,  in  said  section,  for  each  of  said 
two  misdemeanors.  It  will  be  observed,  however,  that, 
in  the  first  of  these  two  offences,  it  waa  the  sale,  without 
license,  of  a  quantity  less  than  a  quart,  which  constitutes 
the  offence,  without  any  reference  to  the  place  where  it 
may  be  drank,  while,  as  to  the  second  of  said  two  offences, 
the  quantity  sold,  whether  a  gill  or  a  barrel,  is  wholly  im- 
material, but  the  offence  lies  chiefly  in  the  place  where  it 
is  drank  or  suffered  to  be  drank. 

In  the  case  at  bar,  the  ofience  charged  was  the  unlaw- 
ful sale  of  a  quantity  less  than  a  quart,  and  in  such  a 
case,  under  the  law,  the  place  where  it  was  drank  was 
wholly  immaterial. 

Appellant  also  insists  that  the  indictment  was  defective, 
because  "  there  is  no  averment  that  the  liquor  was  intox- 
icating." The  liquor  sold  is  described  in  the  indictment 
as  "  spiritous  liquor,  commonly  called  whiskey."  In  the 
case  of  Garmon  v.  The  State,  18  Ind.  450,  it  was  held,  that 
"the  court,  from  its  general  knowledge,  can  judicially 
say  that  whiskey  is  an  intoxicating  liquor;  and  the  jury 
might  so  find  upon  their  general  knowledge."  And  the 
case  cited  was  approved  and  followed  by  this  court,  in  the 
late  case  of  Eagan  v.  The  State^  58  Ind.  162.    From  these 


MAY  TERM,  1877.  177 

Schlicht  V.  The  State. 

authorities,  our  conclusion  is,  that  it  was  sufiieiently  shown 
in  the  indictment  in  this  case,  that  the  liquor,  charged  to 
have  been  unlawfully  sold  by  the  appellant,  was  intoxi- 
cating. 

We  hold,  therefore,  that  the  court  below  committed  no 
error  in  overruling  appellant's  motion  to  quash  the  in- 
dictment. 

It  was  shown  to  the  court  below,  by  an  affidavit  filed 
and  properly  in  the  record,  that  three  peisons,  giving  their 
names,  were  summoned  as  witnesses  for  the  State,  in  this 
cause,  and  were  not  examined  as  witnesses  on  the  trial  of 
the  cause ;  that  they  were  not  summoned  on  behalf  of 
the  appellant,  but  t^at  they  had  claimed  their  fees  and 
mileage  for  their  attendance  as  witnesses.  On  this  affida- 
vit, the  appellant  moved  the  court  below,  that  the  witness 
fees  of  said  three  persons  should  not  be  taxed  against 
said  appellant.  This  motion  was  overruled,  and  the  ap- 
pellant excepted,  and  this  decision  of  the  court  below  is 
assigned  by  the  appellant,  in  this  court,  as  alleged  error. 

Costs  are  given  or  withheld  by  statute.  Smith  v.  Hie 
StaUj  6  Ind.  541^  and  Dearinger  v.  Bidgeway,  84  Ind.  54. 
It  is  provided  by  the  44th  section  of  the  fee  and  salary 
act  of  March  12th,  1875,  as  follows : 

^  Sec.  44.  In  all  criminal  cases  where  the  person  ac- 
cused shall  be  acquitted,  no  costs  shall  be  taxed  against 
such  person,  nor  against  the  State  or  county,  for  any  ser- 
vices rendered  in  such  prosecutions  by  any  prosecuting  or 
district  attorney,  clerk,  sheriff,  coroner,  justice  of  the 
peace,  constable  or  witness ;  but  in  all  cases  of  conviction, 
SQch  fees  and  costs  shall  be  taxed  and  collected  from  the 
person  convicted."    1  R.  S.  1876,  p.  479. 

This  is  all  the  legislation  of  this  State  directly  bearing 
upon  the  question  we  are  now  considering,  and  the  only 
eonclusion  to  be  drawn  therefrom  is,  that  all  costs  and 
witness  fees,  in  cases  like  the  case  at  bar,  shall  be  taxed 
and  collected  from  the  person  convicted.  This  conclusion 
Vol.  LVL— 12 
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may  work  injastice  in  Bome  cases,  and  possibly  in  this 
case ;  but  the  remedy  for  such  injustice,  if  any  exists,  lies 
with  the  legislature,  and  not  with  the  courts.  Appellant's 
motion  for  the  taxation  of  costs  in  this  case  was  correctly 
overruled. 

Appellant  assigned  the  following  causes  for  a  new  trial, 
in  his  motion  therefor,  to  wit : 

1.  The  court  admitted  illegal  testimony  on  the  trial ; 

2.  The  court  misdirected  the  jury  in  a  material  matter 
of  law ; 

3.  The  verdict  was  contrary  to  law  and  not  sustained 
by  the  evidence ;  and, 

4.  The  court  erred  in  overruling  appellant's  motion 
to  tax  costs. 

The  first  cause  for  a  new  trial  was  too  vague  and  in- 
definite to  present  any  question  for  the  consideration 
either  of  the  court  below  or  of  this  court.  It  should  have 
pointed  out,  with  reasonable  certainly,  the  illegal  testi- 
mony which  had  been  admitted.  And  besides,  the  record 
fails  to  show  that  appellant  objected  or  excepted  to  the 
admission  of  any  evidence.  The  error  is  not  in  the  record. 

The  second  cause  assigned  for  a  new  trial  is  objection- 
able, also,  for  its  vagueness  and  uncertainty.  The  in- 
structions given  by  the  court  below  to  the  jury  trying 
the  cause  are  not  to  be  found  in  the  record ;  but  if  they 
were  properly  in  the  record,  the  cause  assigned  for  a  new 
trial,  in  this  case,  would  be  clearly  bad  for  uncertainty, 
in  this,  that  it  fails  to  point  out  in  what  particulars  the 
court  misdirected  the  jury. 

The  third  cause  for  a  new  trial  was  assigned  by  appel- 
lant, in  proper  form,  and  presents  the  question,  for  our 
consideration,  as  to  whether  or  not  the  verdict  of  the 
jury,  in  this  cause,  was  sustained  by  sufficient  evidence. 
It  is  unnecessary,  and  would  be  unprofitable,  we  think,  to 
set  out  the  evidence  at  length  in  this  opinion.  We  have, 
however,  carefully  examined  and  considered  all  the  evi- 
dence in  the  record.    The  evidence  introduced  by  the 
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State  was  clear,  full,  and  strongly  supported  the  charge 
in  the  indictment.  And  this  evidence,  we  think,  was 
corroborated  to  some  extent  by  the  evidence  of  the  ap- 
pellant,  who  testified  as  a  witness  on  the  trial  of  this 
cause.  Our  conclusion  is,  on  this  point,  that  the  verdict 
of  the  jury  was  in  accordance  with  law,  and  was  sub- 
tained  by  sufKcient  evidence. 

The  fourth  cause  assigned  for  a  new  trial  was  the  re- 
fusal of  the  court  below  to  tax  the  costs  of  certain  wit- 
nesses, as  appellant  had  moved  for.  This  cause  appellant 
also  assigned  in  this  court  as  a  separate  error,  and,  as 
such,  it  has  been  fully  considered. 

In  our  opinion,  the  court  below  did  not  err  in  overrul- 
ing appellant's  motion  for  a  new  triaL 

We  find  no  error  in  the  record. 

The  judgment  of  the  court  below  is  affirmed,  at  appel- 
lant's costs. 


Pratt  v.  The  State. 
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CuxiHAL  Law. — Anamlt  with  InUniio  Murder, — Emdenee.-Sp^eifie  Ada. —        137  841 
Upon  the  trial  of  a  defendant  indicted  for  assault  and  battery  with  in-         ^    I7» 

tent  to  murder  another,  evidence  of  specific  acts  of  violence,  committed         

fay  the  latter  npon  persons  toward  whom  he  had  had  ill-will,  is  not  ad- 
missible. 

Same. — New  J}riaL — ConiUwanee  qf  MoUon  far. — An  application  by  a  defend- 
ant for  a  continuance  under  advisement,  of  his  motion  for  a  new  trial, 
nntU  the  next  term  of  court,  rests  in  the  discretion  of  the  court 

Same. — Meamdmct  of  Juror. — SeparaHon  q^  Jury.— The  fact  that,  during  a 
separation  of  a  jury  by  leave  of  court,  upon  an  adjournment  of  a  canse 
which  they  are  trying,  a  member  thereof,  on  his  own  motion  and  at  his 
own  expense,  by  himself  and  without  becoming  intoxicated,  partakes  of 
intoxi<;ating  liquor,  is  not  sufficient  cause  for  a  new  trial. 

8A1EX. — hiMirttdian  to  Jnry. — OredihUiiy  af  TTifness. — An  instruction  to  the 
jnry  trying  a  cause,  in  relation  to  the  evidence  given  therein,  that  ''if 
the  witness  is  interested  in  the  result  of  the  prosecution,  this  tends  to 
discredit"  him,  is  erroneous. 
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From  the  Howard  Circuit  Court. 

J.  (/Brien  and  JV.  B.  Lindsay^  for  appellant. 
J.  F.  Vail,  Prosecuting  Attorney,  and  C.  A.  Buskirky 
Attorney  General,  for  the  State. 

Perkins,  C.  J. — ^Indictment  against  appellant,  Pratt, 
charging  him  with  the  commission  of  an  assault  and 
battery,  upon,  with  intent  to  murder,  Jacob  Warrick. 

There  were  two  counts  in  the  indictment. 

A  motion  to  quash  was  overruled.  Trial  by  jury.  Con- 
viction of  assault  and  battery  with  intent  to  commit 
manslaughter.  The  punishment  was  fixed  at  seven  years 
in  the  penitentiary,  and  a  fine  of  one  hundred  dollars.  A 
motion  for  a  new  trial  was  denied,  and  judgment  and  sen- 
tence were  rendered  on  the  verdict. 

The  errors  assigned  in  this  court  are : 

1st*  The  court  erred  in  overruling  the  motion  to  quash 
the  several  counts  in  the  indictment. 

2d.  In  overruling  appellant's  motion  for  leave  to  prove 
specific  acts  of  violence  cominitted  by  the  deceased  upon 
persons  to  whom  he  bore  ill-will. 

8d.  In  overruling  appellant's  motion  for  a  continu- 
ance under  advisement,  till  the  next  ensuing  term,  of 
his  motion  for  a  new  trial. 

4th.    In  overruling  the  motion  for  a  new  trial. 

5th.    In  overruling  the  motion  in  arrest  of  judgment. 

6th.    In  rendering  judgment  against  appellant. 

We  will  consider  these  assignments  of  error. 

And  first,  of  the  motion  to.  quash.  The  appellant's 
counsel  make  no  argument  against  the  ruling  of  the  court 
upon  this  motion.  They  point  out  no  objection  to  the  in- 
dictment, and  we  see  none. 

The  second  assignment  of  error  is  invalid. 

The  court  permitted  the  appellant  to  give  testimony, 
touching  the  character  of  the  deceased  for  violence,  etc., 
but  we  know  of  no  rule  of  evidence  that  will  permit 
proof  of  specific  acts,  except  on  cross-examination.    K 
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flueh  a  course  w€re  allowed,  it  woald  involve  the  necet- 
sity,  in  order  rightly  to  appreciate  the  force  of  the  evi- 
dence, of  going  into  the  whole  transaction  in  each  specific 
act,  in  order  to  ascertain  what  provocation  the  deceased 
might  have  had,  and  how  far  his  acts  were  justifiable  or 
excnsahle. 

The  third  assignment  of  error  involves  matter  in  the 
discretion  of  the  court.  No  abuse  of  discretion  is  shown. 
The  fifth  assignment  is  invalid,  and  the  sixth  raises  no 
question  beyond  tbose  that  will  be  considered  in  examin* 
ing  the  fourth,  and  what  further  we  have  to  say  in  the 
case  will  be  said  upon  that  assignment  of  error. 

The  fourth  assignment  of  error  was,  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  One  of 
the  reasons  assigned  in  the  motion  for  a  new  trial  was^ 
that  one  of  the  jurors  drank  intoxicating  liquors  during 
the  triaL 

The  trial  of  the  cause  occupied  a  week.  During  the 
portion  of  it  occupied  in  hearing  the  evidence  and  argu^ 
ment  in  the  cause,  the  jury  was  permitted  to  separate 
during  the  a^umments  of  court.  It  is  established  by 
affidavits,  read  on  the  hearing  of  the  motion  for  a  new 
trial,  that  one  of  the  jurors,  during  one  or  two  of  the  ad- 
journments, drank  a  glass  of  whiskey,  of  his  own  motion 
and  at  his  own  expense*  liTo  one  interested  in  the  cause 
on  trial  was  in  any  way  instrumental  in  furnishing  the 
liquor,  or  associated  with  him  in  drinking. 

Bat  it  is  conclusively  shown,  by  the  affidavits  of  all  his 
fellow  jurors  and  of  his  own,  that  the  juror  was  per- 
fectly sober  and  strictly  attentive  to  the  discharge  of  his 
duties  as  a  juror,  from  the  commencement  to  the  end  of 
the  trial.  Nevertheless,  it  is  earnestly  insisted,  that  the 
fiftct  that  the  juror  drank  a  glass  of  whiskey,  after  he  was 
empanelled  as  a  juror  in  the  cause,  vitiates  the  verdict 
rendered  in  such  cause. 

We  can  not  assent  to  this  proposition.  It  is  not  sup- 
ported by  reason  or  authority.    We  need  only  cite  Creek 
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Ve  The  State,  24  Ind.  151 ;  Davis  v.  ITie  State,  85  Ind.  496 ; 
Huston  V.  Vailj  51  Ind.  299. 

Another  of  the  reasons  assigned  in  the  motion  for  a  new 
trial  was,  that  the  court  erred  in  giving  the  following  in- 
struction to  the  jury : 

^^  K  the  witness  is  interested  in  the  result  of  the  prose- 
cution, this  tends  to  disoredit  it." 

It  is  laid  down  in  this  instruction,  as  a  general  proposi- 
tion of  law,  that  where  a  witness  is  interested  in  the  re- 
sult of  the  prosecution,  without  regard  to  the  character 
of  the  interest,  this  tends  to  discredit  him  as  a  witness.  It 
is  not  said,  that  that  is  a  circumstance  which  the  jury  have 
a  right  to  consider  and  judge  of  for  themselves,  in  deter- 
mining the  credihility,  but  they  are  told,  as  matter  of 
law,  that  that  fact  does  tend  to  discredit  him. 

Upon  the  authority  of  Bradley  v.  The  State,  SI  Ind. 
492,  Grreer  v.  The  State,  58  Ind.  420,  and  Nelson  v.  Vorce, 
55  Ind.  455,  we  must  hold  the  instruction  erroneous, 
and,  for  this  error,  reverse  the  judgment  below. 

Judgment  reversed,  with  costs,  and  cause  remanded  for 
a  new  trial.  The  clerk  will  inform  the  warden  to  return 
the  prisoner,  as  by  law  directed. 
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GbduvaIi  liA.'Wr—AbatmneiU  of  Indkhnentr-Nune  Bro  Tme  EtUry.-^To  a 
pleft  in  abatement  of  an  indictment,  aUeging  that  no  record  of  the  return 
thereof  into  court  by  the  grand  jury  had  been  made,  and  that  the  date 
of  the  filing  thereof  had  not  been  endorsed  thereon,  it  is  sufficient  to 
reply  that  such  omissions  haye  been  cured  by  a  utme  pro  iwmd  entry 
thereof,  made  by  order  of  the  court. 

Sams. — PracHoe. — Election  by  the  State. — On  the  conclusion  of  the  evidence 
on  behalf  of  the  State,  in  a  criminal  prosecution,  showing  that,  within 
the  time  covered  by  the  indictment,  the  defendant  had  committed  several 
offences  of  the  nature  of  that  charged  therein,  he  may,  before  introducing 
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his  evidence,  require  that  the  proeecuting  attorney  shall  elect  upon  which 
of  such  offences  he  will  insist  for  a  conviction. 

Sake. — Inttruetion  to  Jury, — ^Where,  in  such  case,  no  such  election  has  heen 
requested  or  made,  it  is  not  error  in  the  court  to  refuse  to  instruct  the 
jury,  that,  to  entitle  the  State  to  a  conviction  and  at  the  same  time  pro- 
tect the  defendant  from  a  possible  future  prosecution  for  the  same  ofienoe, 
the  evidence  most  show  the  defendant  to  have  committed  the  offence 
charged,  at  a  particular  time  and  upon  a  particular  occasion. 

Baxz. — New  TriaL — Failure  <^  Dtfendamt  to  Tutify, — Improper  Comments  by 
QmnaeL — An  allusion  by  counsel  for  the  State  in  a  criminal  prosecution, 
made  during  his  argument  of  the  cause  before  the  jury,  to  the  fact  that 
the  defendant  had  failed  to  testify  aa  a  witness  on  the  trial  of  such  cause, 
18  sufficient  ground  for  a  new  trial,  and  is  not  cured  by  the  facts,  that  the 
court  admonished  the  counsel  that  such  allusion  was  improper,  and  in- 
structed the  jury  that  no  attention  should  be  paid  by  them  to  the  same. 

yrom  the  Morgan  Circuit  Court. 

Q.  W.  GruhbSj  M.  H.  Parks  and  J.  H.  Jordan^  for  ap- 
pellant. 
A,  M.  Gunning^  Prosecuting  Attorney,  for  the  State. 

KiBLACK,  J. — This  was  a  prosecution  for  retailing  in- 
toxicating liquor,  by  a  less  quantity  than  a  quart  at  a  time 
The  indictment  was  returned  at  the  September  term, 
1875,  of  the  court  below.  By  some  inadvertence,  the  re- 
turn of  the  indictment  was  not  noted  of  record,  nor  was 
the  time  of  filing  the  indictment  endorsed  upon  it. 
At  the  succeeding  term  of  the  court,  the  prosecuting  at- 
torney had  a  nunc  pro  tunc  entry  made,  supplying  these 
omissions.  The  defendant  thereupon,  at  the  same  term, 
appeared  and  pleaded  the  foregoing  omissions  in  abate" 
ment  of  the  indictment.  The  prosecuting  attorney  re- 
plied the  nunc  pro  tunc  entry  and  the  circumstances  which 
led  to  it.  A  demurrer  to  the  reply  was  overruled,  and 
the  issue  thus  formed  was  tried  by  the  court  without  a 
jury,  resulting  in  a  finding  and  judgment  for  the  State. 
The  case  thus  far  is  precisely  similar  to  Long  v.  The  StatCj 
antCj  p.  138,  decided  at  the  present  term ;  and,  upon  the 
authority  of  that  case,  we  see  no  error  in  the  proceedings 
in  this  case  on  the  answer  in  abatement. 

A  plea  of  not  guilty  was  then  entered,  and  there  was  a 
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trial  by  a  jufy,  followed  by  a  verdict  of  gnilty.  The  court, 
after  dverruling  motions  for  a  new  trial  and  in  arrest  of 
judgment,  to  which  exceptions  were  respectively  reserved, 
rendered  judgment  on  the  verdict. 

On  the  trial,  one  Rhinehole  Hollander,  to  whom  the 
intoxicating  liquor  was  charged  to  have  been  sold,  was 
the  only  witness  examined.  He  testified,  in  substance,  as 
follows :  ^'  I  know  James  R.  Long ;  I  got  some  liquor  of 
him,  but  can  not  state  the  time.  I  bought  it  of  him  before 
the  grand  jury  met  in  last  September,  but  I  can  not  tell 
whether  in  that  month  or  not.  I  was  before  the  grand 
jury  the  last  week  it  was  in  session.  I  can  not  state 
that  within  a  week  or  ten  days  before  that  time  I  got 
any  liquor.  It  may  have  been  two  or  three  or  five  weeks 
before  that  time.  Sometimes  I  got  wine,  sometimes 
whiskey,  and  sometimes  wine  and  whiskey  mixed.  The 
wine  was  blackberry  wine.  I  got  it  in  a  small  glass,  less 
than  a  half  pint.  I  paid  ten  cents  for  it.  It  was  intoxi- 
cating. I  got  it  in  Long^s  stwe,  in  Morgan  county,  and  the 
State  of  Indiana.  It  was  within  three  months  before  the 
graivd  jury  met  in  last  September.  I  can  not  recollect 
what  I  got  this  time,  whether  it  was  wine  or  wine  and 
whiskey  mixed.  I  paid  ten  cents  for  it,  either  to  Buck- 
ner  or  to  Long.  I  can  not  tell  which.  It  may  be  I  got 
three  times  of  Long,  but  can  not  say.  You  ask  me  about 
separate  transactions.  I  do  not  know  what  you  mean  by 
separate  transactions.^' 

The  defendant  did  not  testify  as  a  witness  in  his  own 
behalf.  After  the  testimony  was  concluded,  the  defend* 
ant  asked  the  court  to  instruct  the  jury,  that,  "  before  the 
State  can  demand  a  conviction  of  the  defendant  upon 
this  charge,  it  must,  by  its  evidence,  show  that  it  (the  Kq- 
uor)  was  sold  at  a  particular  time,  and  upon  a  particular 
occasion.  The  State  is  bound  to  this  particularity,  so 
that  the  conviction  for  this  offence,  if  he  should  be  con- 
victed, might  be  a  bar  to  any  subsequent  prosecution  for 
the  same  offence.'' 
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The  coart  refused  to  so  instnict  the  jury,  to  which  the 
defendant  excepted,  and  that  refusal  was  assigned  as  one 
of  the  causes  for  a  new  trial. 

We  understand  the  rule  to  be,  that,  when,  in  a  case  like 
this,  a  single  sale  only  is  charged  in  the  indictment,  and 
the  evidence  shows  that  there  have  been  several  sales  of 
the  same  kind,  made  within  the  period  of  time  covered 
by  the  indictment,  the  prosecuting  attorney  should  be 
required,  when  requested  so  to  do,  to  elect  which  sale 
the  State  will  insist  upon  for  a  conviction,  before  the  de- 
fendant is  called  upon  for  his  defence.  State  v. 
Smithy  22  Yt.  74.  Such  an  election,  when  required^ 
should  be  made,  so  that  the  identity  of  the  sale,  for  which 
the  defendant  has  been  tried,  may  be  conveniently  shown, 
if  necessary,  on  a  subsequent  indictment  including  the 
same  offence.  Without  such  an  election,  it  may  be  well 
questioned,  whether  a  conviction  could  properly  be  had 
on  a  subsequent  indictment  for  any  of  said  several  sales. 
It  does  not  appear,  however,  that  any  election  was  re- 
quired of  the  prosecuting  attorney  on  the  trial  of  this 
cause,  and  hence  we  do  not  regard  the  instruction  prayed 
for  by  the  defendant  as  strictly  applicable  to  the  evidence 
as  it  went  to  the  jury.  We  can  not,  therefore,  hold  that 
the  court  erred  in  refusing  to  give  the  instruction. 

One  of  the  counsel  for  the  State,  in  making  the  con- 
cluding argument  to  the  jury,  said :  ^^  It  is  true,  gentle- 
men of  the  jury,  the  evidence  in  this  case  is  not  as  clear 
as  it  might  be.  There  were  but  two  parties  to  this  trans- 
action. You  have  heard  the  evidence  of  one  of  them. 
We  would  have  been  pleased  to  have  heard  from  the 
other,  to  see  what  light  he  could  have  thrown  upon  this 
transaction." 

To  this  language,  the  defendant  objected.  The  court 
sustained  the  objection,  and  admonished  counsel  that  the 
failure  of  the  defendant  to  testify  in  his  own  behalf  was 
a  subject  not  to  be  referred  to  before  the  jury,  and  in- 
structed the  jury  that  they  should  pay  no  attention  to 
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what  had  been  said  concerning  it.  Counsel  then,  after 
protesting  that  the  purport  of  his  language,  as  above 
quoted,  had  not  been  fully  understood,  proceeded  with 
his  argument. 

This  reference  of  counsel  for  the  State  to  the  defend- 
ant's failure  to  testify  in  his  own  behalf,  as  above  stated, 
was  also  assigned  as  one  of  the  causes  for  a  new  trial. 

The  statute  enumerating  who  are  competent  witnesses 
in  a  criminal  case  declares : 

"  Fourth.  The  defendant  to  testify  in  his  own  behalf, 
but  if  the  defendant  do  not  testify,  his  failure  to  do  so 
shall  not  be  commented  upon,  or  referred  to  in  the  argu- 
ment of  the  cause,  nor  commented  upon,  referred  to  or  in 
any  manner  considered  by  the  jury  trying  the  same,  and 
it  shall  be  the  duty  of  the  court,  in  such  case,  to  instruct 
the  jury  as  to  their  duty  under  the  provisions  of  this 
section."    2  R.  S.  1876,  p!!  896,  sec.  90. 

We  think  the  remarks  of  counsel,  given  above,  consti- 
tuted a  palpable  infringement  of  the  provisions  of  the 
foregoing  statute,  which  was  not  cured  by  the  subse- 
quent instructions  of  the  court  to  the  jury,  that  they 
should  disregard  such  remarks,  and  must  be  regarded  as 
an  error  of  law  occurring  at  the  trial  of  the  cause.  We 
construe  the  statute  to  mean,  that,  when  a  defendant  in  a 
criminal  cause  declines  to  testify  in  his  own  behalf,  ab- 
solute silence  on  the  subject  is  enjoined  on  counsel  in  their 
argument  on  the  trial,  and  upon  the  jury  trying  the  cause 
during  their  consultation  upon  it. 

Impressed  with  these  views,  we  think  the  court  erred 
in  overruling  the  defendant's  motion  for  a  new  trial,  and 
that,  for  that  reason,  the  judgment  ought  to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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CBDOKiJi  Law. — Etndenee  Excluded. — Bill  </  ExeepHons. — Supreme  CowrL — 
iJnlew  eridence  excluded  on  the  trial  of  a  caaae  is  made  a  part  of  the 
record  by  a  bill  of  exceptions,  no  question  in  relation  thereto  can  be  pre* 
tented  to  the  Supreme  Court  on  appeal. 

From  the  Henry  Circuit  Court. 

2).  W.  Chambers  and  E.  Saints  for  appellant. 
W.  jP.  WalkeTy  Prosecuting  Attorney,  and  C.  A.  Bvls- 
kirky  Attorney  General,  for  the  State. 

PsRKiNS,  C.  J. — Appellant  was  convicted,  before  a  jus- 
tice of  the  peace,  on  a  charge  of  profanity.  He  appealed 
to  the  circuit  court,  where  he  was  again  convicted,  and 
fined  one  dollar. 

He  appeals  to  this  court,  where  he  makes  the  following 
assignment  of  error : 

^^  The  court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial." 

He  moved  for  a  new  trial,  ^^  because  the  court  erred  in 
refusing  to  allow  the  defendant  (appellant)  to  ^ve  in  evi- 
dence a  record  of  conviction  of  said  defendant  for  riot, 
before  Justice  Person  ett,  of  which  riotous  transaction  the 
alleged  profanity  formed  a  part." 

He  says,  in  his  brief,  that  he  offered  to  prove  by  parol, 
that  the  profanity,  of  which  he  was  convicted  in  this  suit, 
was  the  same  that  constituted  the  noise,  etc,  occurring  in 
the  riot,  of  which  he  was  convicted  before  said  justice. 
For  the  admissibility  of  said  record  in  evidence,  he  cites 
Gr(mdy  v.  The  State,  4  Blackf.  548;  The  State  v.  a  Conner, 
4  Ind.  299 ;  WUlard  v.  The  State,  4  Ind.  407 ;  Nash  v.  The 
State,  7  Ind.  666.  But,  unfortunately  for  the  appellant, 
there  is  no  bill  of  exceptions,  signed  by  the  judge,  show- 
ing that  said  transcript  of  the  judgment  of  said  justice 
was  offered  in  evidence  and  rejected.  There  is  no  bill  of 
exceptions  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
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Jjxivoa.  likir.'—IndidmtnL — Matt  Liquor.^-^udicial  NoHee. — An  indictment 
for  anlawfally  selling  ^'malt  liquor  "  ig  insufficienty  as  the  courts  of  this 
8tate  can  not  jndkiallj  saj  that  all  malt  liquors  are  intoxicating. 

Same. — License, — ^Under  the  provisions  of  the  act  of  March  17th,  1875,  (1 
B.  S.  1876,  p.  869,)  regulating  the  sale  of  intoxicating  liquors,  a  license 
may  be  granted  to  two  or  more  persons  Jointly. 

Same. — Lieenae  to  one  Partner. — Sak  by  UrUicenaed  Partner, — SJe  Ay  Firm, — 
A  license  granted  to  one  member  of  a  copartnership,  consisting  of  two  or 
more  persons,  does  not  authorize  a  sale  of  intoxicating  liquors  belong- 
ing to  such  firm  by  an  unlicensed  member  thereof  nor  by  all  jointly^  for 
their  joint  benefit. 

Sake. — Principal  and  AgenL — ^A  sale  in  such  case  by  an  unlicensed  member 
of  such  firm  does  not  come  within  the  rule  authorizing  a  sale  by  an 
agent. 

Prom  the  Wayne  Circuit  Court 

S.  A,  Forkner,  for  appellant. 

S.  U.  Johnson^  Prosecuting  Attorney,  for  the  State. 

HowK,  J. — At  the  November  term,  1876,  of  the  court 
below,  the  appellant  was  indicted  for  the  unlawftd  sale  of 
malt  liquor.  , 

The  indictment  contained  two  connts. 

In  the  first  count,  it  was  charged,  in  subetanoe,  that  the 
appellant,  at  Wayne  county,  Indiana,  on  the  20th  day  of 
February,  1876,  ^'  the  same  being  Sunday,"  did,  then  and 
there,  unlawfully  sell  ^^  one  pint  of  a  certain  intoxicating 
malt  liquor  to  one  Andrew  J.  McDowell,  for  five  cents,  to 
be  then  and  there  drunk  in  the  hociee,  out-house,  yard,  gar- 
den and  appurtenances  thereto  belonging,  in  said  county, 
of  the  appellant,  he,  the  appellant,  being  then  and  there 
licensed,  according  to  law,  to  sell  spiritous,  vinous  and 
malt  liquors,  in  a  less  quantity  than  a  quart  at  a  time,  to 
be  drank  in  the  house,  etc.,  in  said  county,  of  the  appel- 
lant. 

The  second  count  charged,  in  substance,  that  appellant, 
at  Wayne  county,  Indiana,  on  the  20th  day  of  February, 
1876,  not  being  then  and  there  licensed,  according  to  law, 
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to  sell  any  Bpiritous,  vinous  or  malt  liquors,  by  a  less 
quantity  than  a  quart  at  a  time,  ^'  did,  then  and  there,  un- 
lawfully sell  a  certain  malt  liquor  to  one  Andrew  J.  Mc- 
Dowell, by  a  less  quantity  than  a  quart  at  a  time,  to  wit, 
one  pint  thereof,"  for  five  cents,  etc. 

Appellant  moved  the  court  below  to  quash  the  indict- 
ment against  him,  which  motion  was  overruled,  and  ap- 
pellant excepted.  And,  being  arraigned  on  said  indict- 
ment, appellant's  plea  thereto  was,  that  he  was  not  guilty 
as  therein  charged.  It  appears  from  the  record,  that  the 
prosecuting  attorney  then  elected  to  try  the  appellant  on 
the  second  count  of  the  indictment.  The  issue  joined 
thereon  was  tried  by  a  jury  in  the  court  below,  and  a  ver- 
dict was  returned,  finding  the  appellant  guilty  and  assess- 
ing his  fine  at  twenty  dollars.  Appellant  moved  the  court 
below,  on  written  causes  filed,  for  a  new  trial,  which  mo<^ 
tion  was  overruled,  and  appellant  excepted.  And  judg- 
ment was  rendered  on  the  verdict,  from  which  judgment 
the  appellant  now  prosecutes  this  appeal. 

In  this  court,  appellant's  counsel  has  expressly  waived 
all  questions  in  relation  to  the  sufficiency  of  the  indict- 
ment, or  of  either  paragraph  thereof,  in  this  cause.  Oth- 
erwise, we  would  probably  have  held,  that  the  second 
count  of  said  indictment  was  bad,  on  the  motion  to  quash 
the  same,  for  the  reason  that  the  second  count  simply 
charged  the  sale  of  a  certain  malt  liquor,  and  did  not  aver 
Uiat  the  malt  liquor  in  question  was  intoxicating.  In  our 
opinion,  the  courts  could  not,  from  their  general  knowl- 
edge, say  that  all  malt  liquors  are  intoxicating.  It  was  so 
held  by  this  court,  in  the  case  of  Klare  v.  The  State^  48 
Ind.  483. 

But  as  appellant  has  made  no  question  on  this  point,  in 
this  case,  we  will  proceed  to  the  consideration  of  what  is 
termed  ^^  the  main  and  important  question  "  in  this  case. 
This  question  may  be  thus  stated :  "  Will  a  license  under 
the  present  liquor  law,  granted  to  one  partner,  protect  the 
other  partner,"  who  has  no  license,  from  sales  made  by 
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the  latter,  in  the  building  or  premises  described  in  his 
partner^B  license,  during  the  continuance  of  such  license, 
the  liquors  there  sold  being  the  partnership  property  of 
the  partners  equally? 

This  question  is  fairly  presented  for  our  consideration 
by  the  record  of  this  cause,  and  the  errors  assigned  there- 
on. By  the  words  **  present  liquor  law,"  in  said  question, 
the  act  of  March  17th,  1875,  to  regulate  and  license  the 
sale  of  spiritous,  etc.,  liquors,  etc.,  1  R.  S.  1876,  p.  869,  is 
of  course  intended.  And  it  seems  to  us,  that  the  question 
presented  is  one  which  ought  to,  and  must,  be  determined 
from  the  language  used  in  the  particular  statute,  rather 
than  by  the  weight  of  authority.  In  other  words,  we 
think  that  the  subject-matter  of  the  inquiry,  in  this  case, 
is  a  proper  subject  of  legislative  action.  And  when  such 
an  inquiry  is  presented  to  the  courts,  the  language  used 
by  the  legislature,  in  the  particular  case,  should  be  stud- 
ied, and  should  control  in  deciding  the  point  presented, 
rather  than  the  decisions  of  the  courts  of  other  States,  on 
their  own  local  statutes.  In  the  case  at  bar,  the  language 
used  by  the  legislature  of  this  State,  in  the  first  section  of 
the  act  before  cited,  in  our  opinion,  is  decisive  of  the 
question  here  presented.  By  this  first  section  of  said  act, 
it  was  and  is  enacted,  as  follows,  to  wit : 

*^  It  shall  be  unlawful  for  any  person  or  persons  to  di- 
rectly or  indirectly  sell,  barter  or  give  away  for  any  pur- 
pose of  gain,  any  spiritous,  vinous  or  malt  liquors,  in  less 
quantities  than  a  quart  at  a  time,  without  first  procuring, 
from  the  board  of  commissioners  of  the  county  in  which 
such  liquor  or  liquors  are  to  be  sold,  a  license  as  herein- 
after provided." 

Two  things  are  observable  in,  and  are  clearly  estab- 
lished by,  the  language  just  cited.  Firsts  a  license  may 
be  issued  to  two,  or  any  larger  number  number  of,  persons, 
which  license  will  legalize  any  sale  made  by  or  for  said 
persons,  of  any  of  the  articles  mentioned,  except  where 
the  sale  is  prohibited  by  other  provisions  of  the  act.  The 
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Bieondf  we  think,  is  a  corollary  of  the  first j  that  a  joint  sale 
by,  or  a  sale  for  the  joint  benefit  of,  two  or  more  persons, 
of  said  articles  jointly  owned  by  such  persons,  if  the  sale 
be  made  by  one  of  said  persons,  who  has  no  separate 
license,  will  be  unlawful,  unless  the  whole  number  of  per- 
sons, by  or  for  whom  such  joint  sale  is  made,  have  first 
procured  the  required  license,  and  that  a  license  to  one  of 
two  or  more  persons  will  not  legalize  a  sale  made  by  the 
other  or  others  of  said  persons,  who  have  no  license,  even 
though  it  be  a  sale  of  articles  which  the  licensed  person 
might  lawfully  sell,  and  in  which,  and  the  sale  whereof,  he 
was  equally  interested  with  the  other  or  others  making 
such  sale. 

Such,  in  our  opinion,  is  a  fur  interpretation  of  the 
present  liquor  law  of  this  State.  It  recognizes  the  fact, 
that  two  or  more  persons,  as  partners  or  joint  owners, 
may  engage  in  the  sale  of  intoxicating  liquors,  in  quanti- 
ties less  than  a  quart  at  a  time,  and  it  provides,  that  it 
shall  be  unlawful  for  such  persons  to  make  such  sales, 
without  having  first  procured,  from  the  proper  board  of 
commissioners,  the  proper  license. 

But  another,  and  perhaps  the  more  conclusive  reason, 
why  it  must  be  held,  under  our  legislation,  that  a  license 
granted  to  one  partner  can  not,  and  ought  not  to,  be  con- 
strued as  affording  any  protection  to  his  partner  or  part- 
ners, who  have  not  procured  license,  for  sales  made  by 
the  latter  in  violation  of  any  of  the  provisions  of  our 
present  liquor  law,  is  to  be  found  in  the  first  proviso  in 
the  4th  section  of  the  law  in  question.  This  proviso  is 
in  these  words : 

"  JVorirferf,  Said  applicant  be  a  fit  person  to  be  en- 
trusted with  the  sale  of  intoxicating  liquor,  and  if  he  be 
not  in  the  habit  of  becoming  intoxicated ;  but  in  no  case 
shall  a  license  be  granted  to  a  person  in  the  habit  of  be- 
coming intoxicated."    1  R.  S.  1876,  p.  870. 

From  the  last  clause  of  this  proviso,  it  will  be  observed 
that  it  contains  a  positive  prohibition  against  the  grant- 
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ing  of  a  licenBe,  in  any  case,  to  any  one  who  Ib  in  the 
habit  of  becoming  intoxicated.  Ordinarily,  any  one  can 
form  a  copartnership  in  business  with  any  one  else,  with- 
out regard  to  his  personal  habits,  and  without  let  or  hin-^ 
drance  from  the  law.  If  we  should  hold  that  a  license 
granted  to  one  person  would  enure  to  the  benefit  and 
protection  of  his  partners,  the  effect  of  such  a  decision 
might  well  be  to  virtually  license  persons  who  were  all 
the  time  drunk  or  intoxicated,  and  wholly  unfit  for  the 
peculiar  trust  conferred  by  the  license.  The  law  recog- 
nizes the  fact,  that  some  persons  are  fit,  and  others  are 
not  fit,  for  this  particular  business ;  but  the  construction 
of  the  law  advocated  by  appellant's  counsel,  if  carried 
out,  would  necessarily  abolish  this  distinction,  and  render 
nugatory  the  provisions  of  said  proviso.  Such  a  con- 
struction this  court  will  not  give. 

It  appeared  from  the  evidence  in  this  cause,  that  the 
appellant  and  one  Fred.  Besselman,  at  the  date  of  the 
sale  charged  in  the  indictment,  were  copartners  in  the  sa- 
loon business — that  is,  in  the  sale  of  intoxicating  liquors, 
in  quantities  less  than  a  quart  at  a  time.  It  also  appeared 
in  evidence,  that  the  liquor  sold  by  appellant,  as  charged 
in  the  indictment,  was  the  joint  property,  in  equal  por- 
tions, of  the  appellant  and  said  Besselman,  as  such  co- 
partners. Appellant  then  offered  to  prove  by  proper  evi- 
dence, that  at  the  time  of  the  sale  by  appellant,  charged 
in  the  indictment,  his  partner,  said  Besselman,  held  a 
license,  issued  by  the  board  of  commissioners  of  said 
Wayne  county,  for  one  year  from  June  15th,  1875,  au- 
thorizing him,  said  Besselman,  during  the  said  year,  to 
sell  spiritous,  vinous  and  malt  liquors,  in  quantities  )e»s 
than  a  quart  at  a  time,  in  the  premises  described  in  f^uid 
license,  in  which  premises  the  proof  showed  that  appel- 
lant and  Besselman  carried  on  their  copartnership  business, 
and  that  appellant  had  made  the  sale  charged  in  the  in- 
dictment. The  court  below  excluded  the  oflered  evi- 
dence, and  to  this  decision  appellant  excepted.    This 
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alleged  error  of  law,  occurring  at  the  trial,  was  the  only 
cause  for  a  new  trial  assigned  by  appellant,  in  his  motion 
therefor,  addressed  to  the  court  below.  This  motion  was 
overruled,  and  appellant  excepted,  and,  by  bill  of  excep- 
tions, properly  in  the  record,  the  ruling  of  the  court 
below  upon  the  offered  evidence  is  presented  here  for  our 
consideration. 

It  is  very  clear  to  our  minds,  that  the  offered  evidence 
was  correctly  excluded.  It  was  immaterial  and  outside 
of  the  issues  joined  in  this  cause.  It  was  averred  or 
charged,  in  the  second  count  of  the  indictment,  that  the 
appellant  was  not  then  and  there  licensed  according  to 
law.  By  the  offered  evidence,  it  was  intended,  we  sup- 
pose, to  show,  not  that  appellant  was  licensed,  but  that 
his  partner  in  business  was  licensed.  The  license  to 
Besselman  was  certainly  not  a  license  to  appellant ;  nor 
can  it  be  construed  to  be  a  license  to  both  Besselman  and 
the  appellant.  Appellant's  counsel  insists,  that,  in  making 
the  sale  in  question,  appellant  was  the  agent  of  Bessel- 
man, aqd  would,  therefore,  be  protected  by  the  latter's 
licenae.  A  partner  is  the  agent  of  his  copartner  in  part- 
nership matters;  but  where,  as  in  this  case,  a  partner 
sells  copartnership  property,  in  which  each  partner  has 
an  equal  interest,  he  is  rather  the  agent  of  the  firm,  than 
of  the  individual  partner,  in  the  making  of  such  sale. 

But  it  is  unnecessary,  we  think,  to  elaborate  this  ques- 
tion. We  are  clearly  convinced,  that  the  offered  evidence 
in  this  case  was  properly  excluded.  And,  therefore,  we 
hold  that  no  error  was  committed  by  the  court  below  in 
overruling  appellant's  motion  for  a  new  trial. 

The  jud^ent  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 

Vol.  LVI.— 18 
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VjksasEBSBOP. — Dhridon  of  Broperiy,  Among  IhHmen,--^AmigmneiU.for  Btmr 
tfit  qf  OredHon. — fViority, — Bateimon, — Fra%d. — Fieading, — On  the  diaao- 
lation  of  a  oopartnenhip,  the  membera  thereof,  in  the  honest  belief  that, 
the  choaea  in  action  dne  to  the  firm  would  realise  aofflcient'moaex  to  pa^r 
all  of  ita  debta,  amicablj  divided  the  partnerahip  goods-  wniiTftpt  theiv- 
aelYea.    It  having  anbaeqoeBtly  tranapired  that  anch .  fimiy  at  ita  diaaoln- 
tion,  waa  inaolvent,  and  one  of  anch  partnera  having  peraonallj.  become, 
inaolvent  and  Karing  made  an  aaeignment  of  all  hia  property,  for  the 
ben^t  of  hia  creditora,  to  an  aaaignee  who  had  converted  the  aame  into 
moneji  another  of  anch  partnera  brought  an  aetioa  against  anch  iaaol- 
vent  and. hia  aaaignee^  alleging,  in  addition  to  the  f ongoing  facia,  that  ha 
had  been  induced  to  agree  to  anch  divtaion  of  property  by  the  repreaen- 
tationa  of  anch  inaolvent,  that  the  partnerahip  credita  were  anfficient  to 
aatiafy  ita  debts,  and.  aaking  that  the  money  ao  realiaed'  from  anch  inaol- « 
vent'a  portion  of  such  partnerahip  gooda  be  applied  to  the  payment  of  the  - 
partnerahip  creditora,  of  whom  the  plaintifi*  was  out. 

HMf  on  demurrer,  that,  by  auch  diviaion  of  gooda,  the  title  to  the  portion 
obtained  by  auch  inaolvent  veated  in  him,  and,  by  such  asaigpmentyin 
his  assignee. 

Bafal,  also,  that  9neh  diviaion  could  be-  rescinded  only  for  tend. 

MMtf  also,  that  the  complaint  is  insofficicst* 

From  the  Henry  Circuit  Court. 

M.  E.  Forknety  E.  H.  Bundy  and   T.  B.  Bedding,  for 
a|)|>ellant. 
Brown  ^  Brown  and  B.  L.  Polk,  for  appellees. 

BiDDLB,.J. — The  complaint  in  this  case,  by  William  B. 
Whitworth,  against  Benjamin  Benbow,  John  McCorkle 
and  Robert  L.  Polk,  alleges,  in  substance,  the  fbllowing^ 
facte:  That  the  plaintifi*^  Ben  bow,  and  McCorkle  formed  a^ 
partnership,  by  the  name  of  McCorkle  k  Co.,  to  carry  on 
a  mercantile  business  at  Sulphur  Springs^  in-  Henry 
county,  Indiana;  that  plaintiff  and  Benbow  furnished 
the  capital,  and  McCorkle  managed  the  busineas,  and  the 
profits  and  losses  were  to  be  divided  between  said  part- 
ners, McCorkle  taking  one-half  thereof,  and  the  plaintiff 
the  other  half  thereof.  That,  during  the  continuance 
of  this  partnership,  Whitworth    loaned  the    firm  one 
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thousaad  dollars^  and*  took  the  oote  of  the  firm,  dated; 
January  llth^  1870,  for  the  amouut  Oq  the  Idth  day/ 
of  October,  1870,  Whitworth  loaned  tbe  firm,  the  farther,^ 
eum  of  eight  hundred  dollars,  and:  took  the  note  o£ 
the  firm,  therefor;  and  that  both  note&  remain  unpaids 
That,  at  the  time  of  the  disaolutiou:  of  the  partners 
ship,  the  firm  was  inaolvent ;  that  its  assets  were  not 
equal  to  its  oapital  and  liabilities  by  three  thousand  dol- 
lars; but  that  said  facts  were  not  known  to. the  plaintiffs 
That  the  business  of  said  firm  had  been  under  the  sole 
management  of  said  McOoikle,  who  had  not  kept  any 
aoeount  of  the  indebtedness  of  the  firm»and  the  otiieri 
partnefls  had  no  means  of  knowing- the  condition  theieof, 
i>ut  were  assured  by  him;  tbit  there  were  ample  notes  and 
accounts  due  said  firm,  to  pay  all  its  liabilities,  which  the 
said  Whitworth  and  Benbow^iielying  upon  his  said  state* 
ments,  fully  believed^;  that^  at  tiie>  time  of  the  dissolu*- 
tiou,  there  remained;  in;  goods  and  merchandise  the  sum 
of  two  thousand  two  hundredi  and  tw;enty-three  dollars^ 
and.  seventy  cents,  which  said  firm  divided  between  said 
'Whitworth  and  Benbow  equally,  and  asmgned  to  said 
Benbow  one  thousand  one  hundred  and  sixteen  dollars- 
and  eighty-three  cents  thereof.  That  said  McGorkle 
waa-and  is  wholly  insolicrent,  and'  is  now  a  non-resident 
of  the  State ;  and  as  an  inducement  to  the  division  of 
property  and  the  transfer  of  said  amount  to  Benbow, 
McCorkle  and  Benbow  represented  to  plaintiff  that  the 
solvent  debts  owing  tO:  said  firm  were  amply  (Sufficient 
to  pay  all  its  liabilities^  and  leave  a  surplus,  and  they 
mutually,  by  all  of  said  parties,  believed  it  to  be  so;  but 
that  said  representations  were  false,  and  said  firm  wholly 
insolvent;  that^  not  knowing  the  said  insolvent  condition 
of  said  firm  and  relying  upon  said  representations^  and 
aU  o£  said  partners  mutually  believing  that  the  assets  of 
said  firm  were  more  than  sufficient  to  pay  all  its  liabili- 
tiesy  the  plidntiff  consented  to  said  transfer  of  said  goods 
to  Benbow.     That  afterwards  said  Benbow  made  an  as* 
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Bignment  of  all  his  property,  including  said  goods,  to 
Robert  L.  Polk,  for  the  benefit  of  his  creditors  in  general; 
that  said  assignment  was  duly  recorded,  and  said  Polk, 
as  such  assignee,  proceeded  to  sell,  and  did  sell,  the  goods 
so  transferred  to  Benbow  by  McCorkle  &  Co.;  that, 
prior  to  said  sale  by  Polk,  Benbow  had  sold  part  of  said 
goods,  to  the  amount  of  three  hundred  dollars,  and  paid 
the  proceeds  thereof  to  Polk  under  the  assignment,  which 
amount  of  three  hundred  dollars  is  still  in  the  hands  and 
under  the  control  of  Polk  as  such  assignee,  and  that  he 
is  about  to  apply  the  same  to  the  payment  of  Benbow's 
debts  in  general.  That,  since  the  dissolution  of  the  firm, 
the  plaintiff  has  paid  ofi*  debts  of  said  firm  to  the  amount 
of  three  thousand  dollars,  over  and  above  his  share  of 
the  debts;  and  that  there  are  debts  yet  outstanding 
against  said  firm  to  the  amount  of  five  thousand  dollars, 
which  he  (being  the  only  solvent  member  of  the  firm) 
is  liable  to  pay  for  said  firm ;  and  that  the  remaining 
assets  of  said  firm  do  not  amount  to  more  than  one 
thousand  five  hundred  dollars.  That  Benbow  owes  the 
plaintifi;'  one-half  of  the  two  notes  above  described  and 
one-half  of  the  amount  of  the  debts  so  paid  by  the  plain* 
tifiT  on  behalf  of  said  firm,  and  should  contribute  to  the 
payment  of  the  debts  still  outstanding  against  the  firm, 
to  which  the  proceeds  arising  out  of  the  goods  so  taken 
from  the  firm  by  -Benbow  should  be  applied.  Prayer, 
that  the  debts  owing  by  said  firm  be  declared  preferred 
claims,  payable  out  of  the  proceeds  in  the  hands  of  Polk 
as  assignee,  arising  out  of  the  goods  so  transferred  to 
Benbow  by  the  firm,  and  that  he  be  restrained  from  ap- 
plying said  proceeds  to  any  other  purpose,  until  said  debts 
owing  by  said  McCorkle  &  Co.  are  paid,  and  for  other 
general  relief,  etc. 

There  is  a  second  paragraph  of  complaint,  essentially 
the  same  as  the  first. 

It  is  not  shown  that  McCorkle  was  served  with  process, 
and  he  did  not  appear  to  the  action.      Benbow  demurred 
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to  the  complaint,  but  we  do  not  notice  bis  demurrer,  nor 
the  rulings  upon  it,  as  no  question  arising  thereon  is  pre* 
sented  in  this  court  Polk  demurred  to  each  paragraph 
of  the  complaint,  alleging,  as  ground,  that  it  did  not  con- 
tain facta  sufficient  to  constitute  a  cause  of  action,  and 
for  other  alleged  grounds,  which  need  not  be  noticed. 
These  demurrers  were  sustained,  and  exceptions  reserved, 
and  the  rulings  thereon  assigned  as  errors  in  this  court; 
and  these  present  the  only  questions  before  us  for  our 
consideration. 

We  can  find  no  ground  upon  which  this  complaint  can 
be  upheld.  There  was  no  fraud  practised  upon  the  plain- 
tiff. The  three  partners  believed  that  the  outstanding 
debts  due  to  the  firm  were  sufficient  to  discharge  the  lia- 
bilities against  it,  and,  under  this  belief,  amicably  di- 
vided the  goods  on  hand  between  the  plaintiff  and  Ben- 
bow,  equally.  Afterwards,  Benbow  assigned  the  portion 
of  the  goods  he  thus  obtained  for  the  benefit  of  his  cred- 
itors generally.  The  assignee  proceeded  to  reduce  the 
goods  to  money,  to  apply  according  to  the  assignment, 
and,  after  they  are  so  reduced  to  money — no  specific  dates 
are  given  in  the  complaint — the  plaintiff  seeks  to  rescind 
the  agreement  as  to  the  goods  taken  by  Benbow,  and 
divert  the  proceeds  to  the  payment  of  the  debts  of  McCor- 
kle  &  Co.,  as  preferred  claims.  It  is  too  late.  Other 
rights  have  intervened,  in  good  faith,  •which  result  from 
the  agreement  of  the  plaintiff*,  made  with  his  partners, 
by  which  one-half  of  the  goods  became  the  property  of 
Benbow.  This  property  has  been  assigned.  Others  have 
acquired  rights  in  the  property.  The  parties  can  not  be 
restored  to  their  original  position.  The  agreement  can 
not  be  rescinded.  There  is  no  remedy  under  the  com- 
plaint. 

The  judgment  is  affirmed,  with  <;osts. 
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Roche,  Amf'B,  v.  The  Roanoke  Classical  Sbuinabt. 

BursxxE  GouBT. — I^raetiee, — Waioer, — On  the  appeal  of  a  cause  to  the  Su- 
preme Court,  the  failure  of  a  party  to  allude  in  his  argument  to  an  error 
assigned  hy  him  is  deemed  a  wairer  thereoi 

PBcatiasoRT  JfarE.— Action  ky  Co9poraHon.---TUa^liiig. — AhaUmaiU,'-~'Bn' 
denee, — Conin/dietMg  WrUmg, — Ddwcry  qf  ItutmmeiU.'-^^ftel  o/, — ^In  an 
action  by  the  payee,  upon  a  promissory  note  executed  by  the  defendant 
'  to  a  duly  incorporated  educational  institution,  promising  to  pay  a  cer- 
tain sum  ''as  endowment  fund/'  the  defetidant  answered  in  abatement, 
admitting  the  execution  of  such  note  as  a  subscription  to*  mieh  fn]id,^lmt 
ayerriiiig  that  the  same  waa  to  oonsist  of  ^  a  certain  amount  to  be,  but  not 
yet,  raised  by  subscription,  and  that  he  had  only  delirered  such  note  in 
'trust,  until  sueh  fund  should  be  fully  subscribed. 

■HM,  on  demurrer,  that  such  answer  is  insufficient. 

-Bkidf  also,  that  'sitdi  deliTety  was  'absolute,  aitd  that  the  terms  ef  Mtth 
note  can  not  be  contradieted  by ;  parol  eyidenoe. 

Same. — Failure  of  Connderation. — SubseripHon  to  IncorponUed  EduoaUonal  in- 
$iUutitm. — ^In  such  cause  a  paragraph  of  answer  admitted  the  execution  of 
'fiuch  note,  but  ayerred  a  failure  of  the  consideration  of  the  same,  in  that 
'flueh  endowment  loiid  haid  not  been  fully  subscribed. 

Htld,  on  demurrer,  that  it  is  insufficient 

Hddf  also,  that  educational  institutions,  oi^nized  under  the  law  of  this 
State,  haye  a  right,  under  such  law,  to  accept  donations,  such  as  the  note 
in  suit,  and  Uiat  the  accomplishment  of  the  object  for  which  it  was  glttti 
rwaa  the  flonaidevatioD  lor'its<execntien. 


Trom  the  Hnntington  Circuit  Court. 

iH.  B.  Sc^yleranA  J.  B.  Kenner y  for  i^ppellaut. 
J.  T,  Alexander^  J.  M.  Haifieldy  J.  C.  Branyan  and  C 
W.  Watkinsy  for  appellee. 

HowK,  J. — On  the  8d  day  of  October,  1874,  the  appel- 
lee, as  plaintiff,  filed,  in  the  office  of  the  olerk  of  the  coort 
*below,  a  claim  or  complaint  against  the  appellant,; as  de- 
fendant,  in  the  words  and  figures  following,  to  wit : 

«  March  1st,  1878. 

"  For  value  received,  I  promise  to  pay  to  the  order  of 
the  trustees  of  Roanoke  Classical  Seminary,  of ithe  United 
Brethren  in  Christ,  at  Eoanoke,  Indiana,  as  endowment 
fund,  the  interest  annually,  at  six  per  cent.,  on  the  sum 
of  one  hundred  dollars,  for  such  a  term  of  years  as  will 
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•.be  required  for  said  interest  to^eqmal  the  principal.  Aad 
•hoald  sttch  interest  not  be  paid,  as  aforestatcd,  thea.the 
principal  itself  osfaall  be  at  oaoe  coUeetible,  otherwiae 
never.  Without  any  »reUef  from  ^valuation  or  appiaiae- 
inaiit  laws. 

(Signed,)  ^^  Elam  A.  Mahon. 

^^Postoffice:  Roanoke,  county  of  Huntington,  Ind." 
To  this  claim  or  complaint  was  annexed  an  affidavit,  to 
the  effect  that  the  elidm  was  correct,  and  that:  the  princi- 
pal and  interest  of  aaid  chiim  were  then  justly  due  i  and 
owing  the  appellee.    And  the  claim,  not  having  beeuiad- 
^mittied  by  ^  the  appellant,  was  transferred  to  the  ^kisue 
doeketof  the  eourt  below  for  trial  at  the  March  term, 
^1875,  thereof.    At  that  term,  the  appellant  answered  ihy 
;a.general  denial,  and  the  cause  was  then  continued. 

At  the  ensuing  June  term,  1875,  of  the  court  below,  .the 
•a^ellaat  efferedto* confess Judgnijent  foritwelvedollacs 
and  fifty  cents,  being  the  interest  on  said  claim  for  .two 
>yefu».  And,  by  leave  of  the  court  belowi  at .  its  October 
'term,  1876,  the  iippellant  filed:  an  amended  answer  in  two 
ipaiwgraphs. 

In  die- first '  poragraf^h  of  said  'answer,  the jippeUant^^- 
ilflged,  in  substance,' tiiat  he  admitted  that  saki  decedant 
»^Bed  the  note  set  up  in:  said  •  clum,  >■  but  he  said  ^  that  the 
-sune  was  BO  signed  by  «aid  decedent  as  a  subscriptlon<to 
:an. endowment  fund  of  the  appellee,  then  and: there  beiag 
subscribed  to ;  that  siud  endowment  fund  of  said  appelise 
'Was  to;be  the  sum  of  thirty  thousand  dollars,  and  noolh^r 
rsum;  that  the  appellee  was  then  and  therein  incorpo- 
isated  seminary  of  learning,  under  the^patronage'  of  theBt. 
•Joseph  Annual  Conference,  of  the  church  of  the  United 
.Brethvan  in  Christ,  and  to  be  endowed  by  said  conferenae 
tto  the  amount  ^of  thirty  thousand  dollars,  all  whioh  was 
showu  by^  the  articles  of  association  of  the  appellee,  a  copy 
oft  which  articles  was  filed  with  and  made  part  of  said 
paragraph.  That  said  subscription  to  said  endowment 
fund  was.  never,  fully  deliver^  by  said  decedent  to  theap- 


200  SUPREME  COTTKT  OP  INDIANA. 

Boche,  Adm'r, «.  The  Boanoke  dawical  Seminary. 

pellee,  but  that  it  was  delivered  by  said  decedent  to  the 
appellee  in  trust,  to  be  held  by  said  appellee  until  said  en* 
dowment  fund  should  be  fully  subscribed,  in  which  event 
said  delivery  should  be  final  and  complete ;  that  said  en- 
dowment fund  of  thirty  thousand  dollars  had  not  yet  be^i 
raised  or  subscribed  by  said  conference  or  any  other  per- 
son or  persons.  Wherefore  appellant  said,  that  appellee 
ought  not  to  have  and  maintain  its  action,  but  that  the 
same  ought  to  abate,  for  which  appellant  prayed. 

This  paragraph  of  answer  was  duly  verified  by  the  ap- 
pellant. 
In  the  second  paragraph  of  his  answer,  the  appellant 

.  alleged  substantially  the  same  facts  as  had  been  stated  in 
the  first  paragraph  thereof,  as  the  consideration  of  the 
note  in  suit ;  and  then  he  averred,  that,  by  reason  of  the 
failure  of  the  appellee  to  obtain  an  endowment  of  thirty 
thousand  dollars,  the  consideration  of  said  note  had 
wholly  foiled. 

The  articles  of  association  of  the  appellee,  a  copy  of 
which  is  filed  with  and  made  part  of  each  paragraph  o€ 
said  answer,  are  simply  a  statement,  made  and  duly  verified 
by  six  persons,  in  strict  conformity  with  the  provisions 

.  and  requirements  of  the  first  section  of  the  act  under 
which  the  appellee  was  incorporated,  entitled  "An  act 
for  the  incorporation  of  high  schools,  academies,  col- 
leges, universities,  theological  institutions,  and  missionary 
boards,"  approved  February  28th,  1855.  1  R.  S.  1876,  p. 
520.  In  said  statement,  the  said  six  persons  declared  the 
name  and  purpose  of  the  appellee,  the  manner  in  which 
St.  Joseph. Conference,  of  the  United  Brethren  in  Christ, 
should  be  connected  with  and  exercise  control  over  the 
appellee ;  that  appellee  was  "  to  be  endowed  by  said  con- 

.  ference  to  the  amount  of  thirty  thousand  dollars,"  and 
that  the  amount  subscribed  then  was  two  thousand  dol- 
lars, in  shares  of  twenty  dollars  each.  This  statement 
appeared  to  have  been  subscribed  and  sworn  to  on  the 
5th  day  of  March,  1872.    Appellant's  decedent  was  not 
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one  of  the  six  persons  who  made  and  verified  said  state- 
ment. 

The  appellee  demurred  to  each  of  the  three  paragraphs 
of  said  amended  answer,  for  the  want  of  sufficient  facts 
therein  to  constitute  a  cause  of  action,  which  demurrer 
was  sustained  by  the  court  below  to  each  of  said  para- 
graphs, and  the  appellant  excepted.  And  the  appellant 
failing  and  refusing  to  plead  further,  the  cause  was  tried 
by  the  court  below,  without  a  jury,  and  a  finding  and 
judgment  made  and  rendered  in  favor  of  the  appellee, 
*  and  against  the  appellant,  for  one  hundred  dollars. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below,  to  wit : 

Ist.  In  sustaining  appellee's  demurrer  to  the  first  par- 
agraph of  appellant's  amended  answer ; 

2d.  Appellee's  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  ;  and, 

8d.  Error  of  the  court  below  in  sustaining  the  appel- 
lee's demurrer  to  the  second  paragraph  of  appellant's 
amended  answer. 

In  considering  these  alleged  errors,  in  their  natural 
order,  the  second  error,  alleging  the  insufficiency  of  the 
facts  stated  in  app€|llee's  complaint  to  constitute  a  cause 
of  action,  should  first  receive  our  attention.  But  in  his 
argument  of  this  cause,  in  this  court,  the  appellant  has 
failed  to  allude  even  to  this  second  alleged  error.  In  ac- 
cordance with  the  well  established  practice  of  this  court, 
in  such  cases,  we  consider  this  silence  of  the  appellant  as 
equivalent  to  an  express  waiver  of  the  second  alleged 
error,  and,  therefore,  we  pass  the  same  by  without  fur- 
ther notice. 

In  the  first  paragraph  of  his  amended  answer,  the  relief 
demanded  by  appellant  is,  that  this  action  abate.  If  we 
understand  aright  the  appellant's  position  on  this  para- 
graph, it  may  be  thus  stated : 

The  appellee  was  to  be  endowed  with  the  sum  of  thirty 
thousand  dollars ;  the  note  in  suit  was  given  by  appel- 
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lant's  decedent  «6  a^abeeriptton'to  said  endowment  fund; 
but  the  appellee  had  not,  as  yet,  been  endowed  with  the 
full  sum  of  thirty  ^thousand  dollan,  and,  ithexefore,  the 
appellant  ooncludes,  that  this  action -was  prematurely 
brought,  although  tfae>nT)te,  by:  its  terras,  had  become  and 
was  wholly  due.  It  was  all^a^  in  this  paragraph,  that 
the  note  in  suit  was  delivered  to  the  appellee,  in  trusty  to 
be  held  by  the  appellee  until  said  endowment  fund  should 
be  ftilly  subscribed.  But  such  a  delivery  to  the  payee  of 
the  note  was  in  law  absolute.  Madison^  etc.,  Flank  Baad 
Co.  V.  SteveTis,  10  Ind.  1,  and  «ee  the  authorities  there 
cited.  In  the  case  cited,  it  washeld  by  this  court,  that 
^^  parol  evidence  can  not'be  given  to  vary  the  legal  effect 
<  of  such  delivery,  <  or  the :  terms  <  of  the  instrument  deliv- 
ered." Our  conclusion  is,  that  the  court  below  committal 
•  no  error  in  sustaining  the  appellee^s  demurrer  to  theilirst 
paragraph  of  appellant's  amended  answer. 

The  appellant  claimed,  in  the  second  pamgraph  of  his 
answer,  that  the  consideration  of  the  note  sued  upon  had 
wholly  failed.  The  appellee  was  authorized  by  the  law,  an- 
(der  which  it  was  incorporated,  to  aeeept^^  donattonsuand 
t contributions."  The  note  in  suit  was^a  donation  by  the  ap- 
'pellant's  decedent  to  the  appellee's  endowment  fond.    A 
'donation  is  defined  by  Bouvier  to  be  the  voluntary  tcana- 
fer  of  a  thii^  by  the  owner  thereof,  from  himself  to  .en- 
other  person,  without  any  consideration.     Therefore,  to 
eay  that  the  consideration  of  a  thing  without  considera- 
'tion  has  wholly  failed  involves  a  contradiction  of  terms 
which  is  rather  confusing.    The  truth  is,  that  the  note 
-sued  on  required  no  consideration  to  support  it  other 
than  ^^  the  accomplishment  of  the  object  in  aid  of  which 
the  money  was  .promised."    John8t<m  v.  The  Wabash  Col- 
'lege,  2  Ind.  555. 

The  appellee  was  authorized  by  law  to  accept  dona^ 
tions,  and  appellant's  decedent,  in  his  lifetime,  had  the 
right  to  make  such  a  donation.  And  having  made  the 
contract  in  suit,  neither  he  nor.  his  -  administrator  can  ee- 
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cape  or  avoid  the  obligation,  upon  tbe  plea  that  it  vwas 
without  eonaideration,  or  that  ite  consid^ation  had  Wholly 
fiuled.  The  contract  of  the  decedent  was  in  writing,  and 
must  speak  for  itself,  without  regard  to  matters  not  men- 
tioned therein*  It  was  not. a. promise  to  pay  a  sum  cer- 
tain as  a  part  of  any  other  sum,  or* upon  condition  that  a 
certain  sum  should  be  donated  or  subscribed  by  others  to 
the  fond  mentioned  in  the  note.  It  wasthe^absolnte  and 
unconditional  promise  of  the  maker  of  the  note^  not  de- 
pendent by  its  terms  i^pon  the  4tcts  of  any  other  man  or 
body  of  men,  to  pay  as  therein  stipulated^  for  the  pur- 
pose therein  expressed.  And,  in  our  opinion,  the  only 
matters  which  could  have  been  .answered  in  this  action, 
to  constitute  a  failure  of  consideration  of  the  note  in  suit, 
would  have  been  an  alleged  abandonment  by  the  appellee 
of  the  enteiprise  for  which  it  was  incorporated,  and .  in 
aid  of  which  the  note  was  executed.  It  is  clear,  we 
think,  that  the  matters  alleged  in  the  second  paragraph 
of  appellant's  answer  were  not  sufficient  to  constitute  a 
defence  to  appellee's  action,  and  that  the  demurrer  to  said 
paragraph  was  properly  sustained. 

The.  judgment  of  the  court  below  is  affirmed,  at  the 
^ppellantf  8  costs. 


McCarthy  t?.  The  Statb. 

QmnHAii .  Law.— JMwaraliflw  .</  ScMaAi~^IMBbMnL^Iktpiu!ity,^An  m- 
diciment  for  desecration  of  the  Sabbath,  charging  the  defendant  with 
hayin^f  been  found  on  that  day  "  unlawfully  at  common  labor  and  en- 
gaged in  hia  usual  avocation,  to  wit/'  etc.,  Ib  nOt'bad  for  duplicity. 

&dfx.>-7he  indi^tinMit  in  sueh  ease  need  not  aver  what  the  usual  avoea- 
tion  of  ihe  deiendant  was. 

Same. — JbutrucHon  to  Jury, — iVovtnee  of  Jury. — On  the  trial  of  a  criminal 
cause,  it  is  error  in  the  court  to  refuse  to  instruct  the  jury  that  they 
"are  the  exctusive  judges  of  the  law'  aiid  the  facts." 
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From  the  Marion  Criminal  Circuit  Court. 

F.  Mattler  and  H.  W.  Harrington^  for  appellant. 
J.  E.  HeUeTj  Prosecuting  Attorney,  aud  C  A.  Buskirky 
Attorney  General,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  for  a  violation  of 
the  Sunday  law.    2  R.  S.  1876,  p.  483. 

The  indictment  charged,  "  that  Simon  McCarthy,  on 
the  26th  day  of  Novemher,  A.  D.  1876,  at  and  in  the 
county  of  Marion  and  State  of  Indiana,  was  then  and 
there  found  unlawfully  at  common  labor  and  engaged  in 
his  usual  avocation,  to  wit,  then  and  there  operating, 
managing  and  carrying  on  a  theatre  and  a  theatrical  ex- 
hibition,  and  presenting  to  all  persons,  who  did  and  might 
attend  the  same,  a  musical  and  dramatic  entertainment, 
and  a  large  number  of  persons  did  attend  said  exhibition 
and  entertainment,  the  same  being  then  and  there  exhib- 
ited and  presented  by  the  said  McCarthy  for  the  purpose 
of  gain,  he,  the  said  McCarthy,  being  then  a  person  over 
fourteen  years  of  age,  [and]  the  said  26th  day  of  Novem- 
ber, A.  D.  1876,  being  the  first  day  of  the  week,  com- 
monly called  Sunday." 

The  indictment  also  contained  proper  averments,  show- 
ing that  such  common  labor  and  usual  avocation  did  not 
fall  within  any  of  the  exceptions  named  in  the  statute 
alleged  to  have  been  violated. 

The  court  overruled  a  motion  to  quash  the  indictment, 
to  which  the  defendant  excepted. 

After  a  plea  of  not  guilty  had  been  entered,  the  cause 
was  tried  by  a  jury,  and  the  defendant  found  guilty.  A 
motion  for  a  new  trial  was  entered  and  overruled,  and 
there  was  judgment  on  the  verdict. 

It  is  objected  that  the  indictment  is  bad  for  duplicity, 
because  two  offences  are  included  in  the  charge  that  the 
defendant  was  found  at  common  labor  and  engaged  in  his 
usual  avocation  on  Sunday.  Also,  that  the  indictment 
ought  to  have  averred  what  the  usual  avocation  of  the 
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defendant  was,  preliminary  to  the  charge  constituting  the 
supposed  offence,  complained  of.  Objections  similar  to 
these  have  heretofore  been  ruled  upon  by  this  court  and 
settled  adversely  to  the  .positions  assumed  by  the  defend- 
ant. See  Shafer  v.  The  State,  26  Ind.  191 ;  F^ltz  v.  The 
State,  83  Ind.  215.  We  think  the  court  did  not  err  in 
overruling  the  motion  to  quash  the  indictment. 

On  the  trial,  the  defendant,  at  the  proper  time,  re- 
quested  the  court  to  instruct  the  jury,  "  that  the  jury  in 
this  case  are  the  exclusive  judges  of  the  law  and  facts.'' 

The  court  refused  to  give  the  instruction,  to  which  ruling 
the  defendant  excepted,  and  this  refusal  was  assigned  as 
one  of  the  causes  for  a  new  trial. 

Although  the  early  decisions  on  the  subject  in  this 
State  are  not  entirely  in  accord,  the  weight  of  authority 
seems  to  have  established,  that,  at  common  law,  the  jury 
in  criminal  cases  were  the  exclusive  judges  of  the  evi- 
dence, but  were  bound  to  believe  the  law  to  be  as  it  was 
given  in  charge  to  them  by  the  court.  But  the  Constitu- 
tion of  1851  changed  the  rule.  Sec.  19,  article  1,  of  that 
instrument  declares,  that,  '<  In  all  criminal  cases  whatever, 
the  jury  shall  have  the  right  to  determine  the  law  and 
the  facts." 

ITnder  our  code  of  procedure  in  criminal  cases,  it  is  still 
the  duty  of  the  court  to  rule  upon  and  to  decide  all  ques* 
tions  of  law  which  may  arise  in  the  preliminary  proceed- 
ings in  a  criminal  cause.  Also,  to  charge  the  jury  as  to 
"all  matters  of  law  which  are  necessary  for  their  in- 
formation in  giving  their  verdict."  2  R.  S.  1876,  p.  402, 
sec.  113. 

The  court,  too,  may  grant  new  trials  in  certain  cases, 
and  may  thus  impede  and  restrain  the  jury  to  a  limited 
extent.  Yet  this  authority  to  charge  the  jury  as  to  mat- 
ters of  law,  and  to  grant  new  trials  in  certain  cases,  con- 
stitutes an  advisory  power  only,  and  does  not  deprive  the 
jury  of  their  right,  under  the  constitution,  to  determine 
the  law  for  themselves,  when  a  criminal  cause  is  submitted 
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to  them  for  their  ultimate  decision  onite  merits.  In  such 
a  case,  they  are  dow  the  exclaeive  judges  of  the  law  as 
well  as  the  evidence.  Willianis  v.  The  State,  10  Ind;  508 ; : 
Bubricht  V.  The  Siate^  11  Ind.  540. 

The  court  below  manifestly  erred  in  refusing  to  give 
the  instruction  requested  by  the  defendant. 

Several  other  questions  were  reserved  on  the  trial,  and 
are  presented  to  us  by  the  record,  but  as  the  judgment 
must  be  reversed  for  the  reasons  already  given,  we  will 
not  consider  them  now«  They  may  not  arise  on  a  subse* 
quent  trial  of  the  cause. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a. 
new  trial. 


LoNO  ??•  Thb  Staxb. 

LiquoB  Law. — EMmn, —  Venmt, — ^Wbere  the  evidence  on  the  trial  of'  a 
pTOneoiitiom  for  an-  tmlawfol  sale-  of*  intoxicating  -  liquor  doee-  not  show 
wlier»  Buch  sale  was  mule^  aconvictioii  of  the  delendant  la  effooeona. 

Fi'om  the  Morgan  Circuit  Court. 

O.  W.  Grubbs^  if,  JZ.  Parks  imd  Jl  jET.  Jordan^  for  appel- 
lant. 

A.  M.  Cunningy  Prosecuting  Attorney,  and  C.  A.  Bus^ 
kirky  Attorney  General,  for  the  State* 

WoRDBN,  J. — ^Indictment  for  retailing  without  license. 
Conviction. 

The  same  questions  are  made  in  this  case  as  in  Long  v. 
The  State,  ante,  p.  188;  but  the  judgment  in  this  case  will 
have  to  be  reversed  on  the  evidence.  The  evidence  did 
not  show  where  the  liquor  was  sold.  The  venue  was  not 
proved. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Petition  for  a  rehearinir  oyermled.. 


\ 
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BucKifKR.r.  Tax  StatBt 

Lk^uob  Law. — Evidence. — StaihUe  of  LimUatums. — ^To  warrant  the  oonyic- 
tion  of  the  defendant  upon  a  charge  of  haying  nnlawfnlly  flold  intoxi- 
oatuiK4i<}iMn)  Urn:  evidence  raiut  be  Boffioiently  de&inte,  aiTto  the  time 
of  making  anch  6ale^,toBhoi«(that«a  pioneeiiiioii:  therefesi* not  barred 
hy  the  statute  of  limitations. 

Same. — Convieiion  withoui  Charge, — Arre^  cf  JudgrmenL — ^Where  the  record 
of  a  criminal  prosecution  does  not  show  the  empanelling  of  an j  grand 
jury  or  anj  indictment  or  other  charge- « against  the  defendant^  a  finding 
against  him  is  erroneous,  and  judgment  thereon  should  be  arrested. 

From  the  Morgan  Circuit  Court. 

(?.  W.  GrubhSj  M.  H.  Parks  and  J.  JT.  Jordan^  for  ap- 
pellant. 

A.  M.  Cunning^  Prosecuting  Attorney,  and  C.  A,  Bus- 
kirkj  Attorney  General,  for  the  State, 

WoBBEK,  J. — This  case  is  entitled,  in  the  record,  as  fol- 
lows : 

<'  State  of  Indiana  v^  Thomas  J.  Buckner.  Selling  with- 
out license." 

There  is  no  indictment  in  the  record,  nor  does  the  lat- 
ter show  that  any  grand  jury  wan  ever  empanelled,,  on 
any  indictment  ever  found.  Nor  is  there  any  affidavit  or 
transcript  from  any  justice  of  the  peace.  In  short,  there 
is  no  charge,  in  the.  record,. of  any  kind,  against  the  de- 
fendant, or  any  one  else. 

The  defendant  waft  put  upon  trial,  found,  guilty  and 
fined  in  the  sum  of  twenty-fiye  dollam.    He  moved  for  aj 
new  trtal,.hut  his. motion  was  overruled,.and  he  excepted. 

The  evidence  is  in  the  record,  and,  assuming  that  the; 
defendant  was  tried  for.  selling  intoxicating  liquor  without 
license,  the  evidence  did  not.  sustain  the  finding.  The 
evidence  generallj  waa  vague  and  indefinite,  and  it  was 
radically  defective  in  not  showing  the  time  when  the  liq* 
nor  was  sold.  The  precipe  time  need  not  have  been 
shown,  but  it  should  hava  been  shown  tiiat  the  liquor  was< 
flold  so  recently  as  that  the  prosecution  wa£  not  barred^by 
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the  statute  of  limitations.  This  was  not  done,  and  the  de- 
fendant was  entitled  to  a  new  trial. 

The  defendant  moved  in  arrest  of  judgment,  but  this 
motion  was  overruled,  and  he  excepted. 

No  valid  judgment  could  have  been  rendered  against 
the  defendant,  without  any  charge  against  him. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded. 

Petition  for  a  rehearing  overruled. 


BucKNER  V.  The  State. 

Ckdonal  Law. — Dettruclion  of  Unrecorded  Indictment, — ^The  defendant  in  a 
criminal  prosecution  can  not  be  put  upon  trial  on  an  indictment  against 
him  which  has  been  destroyed,  and  of  which  there  is  no  record. 

Same. — Triai  upon  Certified  Copy. — Where  a  record  has  been  made  of  an  in- 
dictment which  has  been  destroyed,  the  defendant  may  be  put  upon  trial 
on  a  certified  copy  of  the  same. 

Same.— Chae  Mod^ed.^Bailey  v.  The  Stale,  39  Ind.  488,  modified. 

From  the  Morgan  Circuit  Court. 

6r.  W.  GrubbSj  M.  H.  Parks  and  J.  H.  Jordan^  for  ap- 
pellant. 

A.  M,  Cunning^  Prosecuting  Attorney,  and  C.  A.  Bits* 
kirkj  Attorney  General,  for  the  State. 

WoRDEN,  J. — ^The  record  in  this  case  shows  the  follow- 
ing entry,  viz. : 

"  State  of  Indiana  v.  Thomas  J.  Buekner.  Selling  with- 
out license.    Indictment  burned." 

There  is  no  indictment  or  charge  of  any  kind  against 
the  defendant  in  the  record.  The  defendant  was  tried, 
convicted,  and  fined  in  the  sum  of  twenty-five  dollars. 
Hc^  moved  in  arrest  of  judgment,  but  his  motion  was 
overruled,  and  he  excepted.    There  is  no  charge  in  the 
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record  on  which  a  jadgment  against  the  defendant  could 
have  been  based,  and  the  motion  in  arrest  should  have 
been  sustained.  If  the  indictment  was  burned,  and  there 
was  no  record  of  it,  the  defendant  could  not  be  tned  at  all 
upon  it.  If  it  had  been  recorded,  as  required  by  section 
68,  2  R.  S.  1876,  p.  S88,  the  defendant  might  have  been 
tried  upon  a  copy  taken  from  the  record,  and  certified  by 
the  clerk,  in  case  of  the  loss  or  destruction  of  the  original. 
See,  also,  an  act  on  the  subject,  approved  January  30th, 
1852,  2  R.  S.  1876,  p.  414.  In  BaUey  v.  The  Stale,  39  Ind. 
438-445,  it  is  said,  that  section  68,  above  cited,  is  modified 
by  the  act  of  January  30th,  1852,  above  cited.  This  inti- 
mation probably  arose  from  an  inadvertence  in  not  observ- 
ing that  section  68  is  the  later  law,  it  being  contained  in 
an  act  approved  June  17th,  1852. 

If  the  defendant  was  tried  upon  a  certified  copy  of  the 
indictment,  that  copy  constituted  a  part  of  the  record, 
and  should  have  been  contained  in  the  transcript.  We 
must  presume  that  the  transcript  is  complete  and  perfect. 

The  j  udgment  below  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  sustain  the  motion 
in  arrest  of  judgment. 

Petition  for  a  rehearii^  overruled. 


Buckner  v.  Thb  Statb. 

GbdokaIi  Law. — Trial, — Arred  i^  JudomenL-^Vna/oe  the  record  in  a  crim* 
inal  proeecution  shows  no  charge  against  the  defendant,  jadgment  npon 
a  finding  therein  against  him  should  be  arrested. 

Prom  the  Morgan  Circuit  Court. 

G.  W.  Ghrubbsj  Jtf.  JET.  Parks  and  J.  H.  Jordan,  for  ap- 
pellant. 

Vol.  LVI.— 14 
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A.  M.  Cunning^  Prosecuting  Attorney,  and  C.  A.  Bus- 
kirkj  Attorney  General,  for  the  State. 

Perkins,  C.  J. — ^Indictment  against  appellant.  Trial 
and  conviction. 

There  is  no  indictment,  or  copy  thereof,  in  the  record. 
A  motion  in  arrest  of  judgment  was  overruled,  and  ex- 
ception taken.    The  motion  should  have  been  sustained. 

The  judgment  is  reversed,  and  cause  remanded,  with 
instructions  to  sustain  the  motion  in  arrest  of  judgment. 

Petition  for  a  rehearing  overraled. 


Buckner  v.  The  State. 

Crdohal  'LAM.-^Ik9trudum  <^  Indietm/enL—Nunc  Pro  Tune  Entry.— JSiaL-^ 
The  defendant  in  a  criminal  proeeeution  can  not  be  pnt  upon  trial  on  a 
mmc  pro  tunc  entry,  made  by  the  order  of  the  court,  showing  the  retnm 
into  court  by  the  grand  jury  of  an  indictment  against  the  defendant,  and 
that  it  had  been  destroyed. 

From  the  Morgan  Circuit  Court. 

G.  W.  GhrubbSj  M.  H.  Parks  and  J.  H.  Jordan^  for  appel- 
lant. 

A.  M,  Cunning^  Prosecuting  Attorney,  and  C  A.  Bus- 
kirkj  Attorney  General,  for  the  State. 

HowK,  J. — The  record  of  this  cause  does  not  contain 
any  indictment,  or  the  record  thereof,  or  a  certified  copy 
of  any  such  record.  In  lieu  thereof,  it  appears  from  the 
record,  that  the  appellant  was  put  upon  his  trial,  in  the 
court  below,  upon  the  following  nunc  pro  tunc  entry,  in 
this  cause : 

**  Now  come  the  grand  jurors  and  bring  into  court  the 
following  indictments,  signed  by  their  foreman  as  true 
bills : 
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"  ^aJte  of  Indiana  v.  Thomas  J.  Buckner.  Selling  with- 
out license.  Indictment  burned.  And  said  jurors  now 
return  to  their  room  again." 

The  words  "  indictment  burned,"  it  will  be  seen,  form 
a  prominent  part  of  said  nunc  pro  tunc  entry ;  and  the 
logical  conclusion  from  the  entire  entry  is,  that  the  grand 
jurors  brought  into  court,  in  this  case,  an  "  indictment 
burned."  After  the  performance  of  that  feat,  the  jurors 
did  well  to  "  return  to  their  room  again." 

At  the  same  term  of  the  court  below  at  which  this 
nunc  pro  tunc  entry  was  made,  it  appears  from  the  record 
that  the  appellant  moved  the  court  to  quash  the  indict- 
ment against  him.  This  motion  was  overruled,  and 
appellant  excepted.  The  cause  was  then  tried  by  a  jury, 
m  the  court  below,  which  trial  resulted  in  a  verdict,  find- 
ing the  appellant  guilty,  and  assessing  his  fine  at  twenty- 
five  dollars.  Appellant's  several  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  each  overruled  in  their 
order  by  the  court  below,  and  to  each  of  said  decisions 
the  appellant  excepted.  And  the  court  below  rendered  a 
judgment  upon  the  verdict,  from  which  this  appeal  is 
here  prosecuted. 

In  this  court,  the  appellant  has  assigned  several  alleged 
errors ;  but  we  need  only  notice  that  which  calls  in  ques- 
tion the  decision  of  the  court  below  in  overruling  appel- 
lant's motion  in  arrest  of  judgment.  The  record  of  this 
cause,  filed  in  this  court,  imports  to  us  "  absolute  verity," 
and  from  this  record  we  are  bound  to  conclude,  that,  at 
the  time  of  the  trial  of  this  case,  nothing  but  ashes 
remained  of  the  indictment  against  the  appellant,  in  the 
court  below,  except  the  nunc  pro  tunc  entry  above  recited. 
Such  an  entry  will  not  sustain  the  judgment  of  the  court 
below  in  this  cause ;  and  the  court  below  erred  in  over- 
ruling appellant's  motion  in  arrest  of  judgment.  The 
reasons  for  this  decision  are  well  stated  by  Worden,  J.,  in 
the  case  of  Buckner  v.  The  StatCy  decided  at  the  present 
t^rm,  ante^  p.  208,  and  need  not  be  here  repeated. 
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The  jadgment  is  reyersed,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  sustain  appellant's 
motion  in  arrest  of  judgment. 

Petition  for  a  rehearing  ovemiled. 


BucKNEB  V.  The  State. 

CBDOKAii  Law. — ISriaL — Arreai  of  Judgment — ^Where  the  record  in  a  crim- 
inal prosecution  contains  no  indictment  or  other  charge  against  the  de- 
fendant, jadgment  upon  a  finding  therein  against  him  should  be  arreated. 

From  the  Morgan  Circuit  Court. 

G.  W.  Grabhsj  Jf.  H.  Parks  and  J".  H.  JordaUj  for  ap- 
pellant. 

A.  M.  Cunning^  Prosecuting  Attorney,  and  C  A.  Bus- 
kirkj  Attorney  General,  for  the  State. 

BiDDLE,  J. — The  transcript  in  this  case  contains  certain 
proceedings  concerning  an  indictment,  and  a  conviction 
for  some  offence,  but  of  what  character  we  are  unable  to 
say.  There  is  no  indictment,  no  affidavit  or  information, 
nor  any  presentment,  or  pleading,  or  paper  of  any  kind, 
upon  which  to  base  a  criminal  prosecution.  Motion  in 
arrest  of  judgment  overruled.  Exception.  The  convic- 
tion can  not  be  upheld. 

The  judgment  is  reversed,  and  cause  remanded,  with  in- 
structions to  sustain  the  motion  in  arrest  of  judgment. 

Petition  lor  a  leheariog  oTerruIed. 


r 
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Hunter  v.  The  Bumsville  Turnpike  Gompanj. 

Thb  Statb  V.  Nbwman. 

From  the  Ripley  Circuit  Court 

J.  0.  Cravens,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — "No  error  is  assigned  in  this  cause.  Con- 
flequently  the  record  presents  no  question  for  the  consid- 
eration of  this  court.    The  appeal  is  therefore  dismissed. 


HuNTBB  V.  Thb  Burnsvillb  Tubnpikb  Company. 

TuiQiPiKEBL — Actum  for  PenaUy. — Flooding. — In  an  action  by  a  tnmpile 
oompaoy,  to  reooTer  a  penalty  for  refusing  to  pay  toll,  the  complaint 
need  not  ayer  that  the  defencUmt  had  ''paned"  a  toU-gate  on  the  plain- 
tiff's turnpike. 

Bama — Averment  ofFraiud, — ^In  averring  a  fraudulent  intent  in  the  defend*- 
ant^  in  such  complaint,  it  is  sufficient  to  aver  his  refusal  to  pay  the 
lawful  toll  due  to  tke  plaintifl^  with  ''intent  to  defraud.'' 

6ajc&— Cbfu<ite<umca  Law.—TUU  rfAeL— The  title  of  the  act  approved 
Hay  12th,  1852,  (1  B^  S.  1876,  p.  654,)  entitled  *'An  act  authorising  the 
ooostmction  of  plank,"  etc^  ''roads,"  properly  embraces  the  subject-mat- 
ter of  the  17th  section  thereof,  authorising  actions  to  collect  penalties. 

Same. — Mortgage  hg  Turnpike  Company, — StaJtuU  Cbfu<rtie(2.r-The  right  of  a 
turnpike  company  to  execute  a  mortgage  upon  its  road  is  recognised  by 
Ae  act  of  March  5th,  1859,  (1  R  &  1876,  p.  668,)  authorising  purchasers 
of  a  turnpike  road, "  under  mortgaged  sale"  thereof,  to  oiganise  as  an  in- 
corporated company. 

SAME. — Fortdotwre. — Skariff^%  Sale, — New  Company, — Attademg  Mortgage  and 
JudgmeuL — Fraud, — ^Where  upon  a  valid  decree  of  foreclosure  of  such 
nK>rtgage,  rendered  by  a  court  of  competent  jurisdiction,  such  road  is 
sold  at  sheriff's  sale  to  a  purchaser,  who,  under  such  act  of  March  5th, 
1850,  has  organized  a  new  company,  the  defendant  in  an  action  by  such 

'  ecMnpanj  to  collect  a  penalty  can  not  question  the  validity  of  such  mort- 
gage, nor  attack  such  decree  except  for  fraud  practised  in  obtaining  it 

Save. — Deeer^pUon, — ^A  description  of  such  road,  in  such  mortgage  and  de- 
cree, and  in  the  writ,  notice  of  sale  and  sale  thereunder,  as  "the  entire 
road  of  said  company,"  naming  it,  "in"  the  county  and  State  wherein  it 
is  located,  "completed  and  to  be  completed,  with  all  the  property  of  said 
oompany,  rights  of  way  and  franchises  of  every  description,"  is  sufficient 

8aicb. — Turnpike  Loeaied  o»  Highway, — Bight  of  Way. — Sheriff  *8  Sale,^- 
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Where,  by  the  oonaent  of  the  proper  county  board,  a  turnpike  is  con- 
structed upon  the  line  of  a  public  highway,  the  title  to  the  right  of  way 
Tests  in  the  turnpike  company,  and,  upop  foreclosure  and  sale,  in  the 
purchaser. 

Bahe. — Jfofiner  qf  MaJdng  Sale, — ^The  offering  of  the  rents  and  profits,  and 
then  of  the  fee-simple,  of  a  turnpike,  in  a  sale  thereof  by  a  sherifi^ 
does  not  vitiate  snch  sale. 

Same. — Bighi  of  Redemptum, — TSo  right  of  redemption  attaches  to  a  fore* 
closure  and  sale  of  a  turnpike. 

Same. — Judicial  Sale  on  Dtfedivt  WriL — Amendment  of  Praoeae. — ^A  judicial 
sale  of  property,  made  on  a  writ  not  attested  by  the  seal  of  the  court 
from  which  it  issued,  is  voidable  only,  and,  even  after  such  sale  and  the 
return  of  such  writ,  the  latter  may  be  amended  by  attaching  such  seal. 

Same. — SuUvle  of  8  Henry  VI, — Such  amendment  is  authorized  by  the 
statute  of  8  Henry  YI.,  c.  12,  which  is  in  force  in  this  State. 

Same. — QmeHiuHovud  Law, — Title  of  Ad, — Inspedon. — ^The  title  of  the  act 
of  March  5th,  1875,  (1  R.  S.  1876,  p.  669,)  entitled  ''An  act  legalizing 
extensions  of  *  *  turnpike  roads,  *  *  providing  for  the  inspec- 
tion of  such  roads,"  etc.,  properly  embraces  the  subject-matter  of  the  3d 
section  thereof,  authorizing  the  appointment  of,  and  reports  by,  inspec- 
tors of  turnpikes. 

Same. — Ptywer  </  Legidature. — Tnspectort^  Beporte. — It  was  within  the  const!- 

'  tutional  power  of  the  legislature  to  provide  for  the  appointment  of  such 
inspectors,  and  that  reports  by  them  should  be  conclusive  evidence  of  the 
lawful  completion  of  turnpikes  inspected  by  them. 

Same. — Officer. — Ingpector  not  Sworn, — Report, — Approval  €f, — Such  inspector 
is  not  an  officer  within  the  meaning  of  the  constitution  of  this  State, 
and  the  statute  authorizing  his  appointment  and  report  does  not  re- 
quire that  he  be  sworn,  nor  that  such  report  be  approved  by  the  county 
board. 

Same. — Appeal. — An  appeal  in  such  case  is  authorized  directly  from  such 
report,  and  not  from  any  action  of  the  county  board. 

Same. — Eindenoe, — Report  eon  not  be  Oontradieted, — Failure  to  Repair, — ^Where 
such  inspector  has  reported  concerning  a  turnpike  which  he  has  been 
appointed  to  inspect,  that  the  same  has  been  constructed  according  to 
law,  it  is  conclusive  evidence  of  that  fact  in  any  suit  by  the  company  for 
a  penalty,  and  can  not  be  contradicted  by  the  defendant ;  but  evidence 
that,  since  the'making  of  such  report,  such  turnpike  has  been  negligently 
allowed  to  become  and  remain  out  of  repair,  is  admissible  in  bar  of  the 
action. 

Same. — Bdief  <^  Defendant — Fraud. — ^Evidence  that  the  defendant  had  in 
good  faith  refused  to  pay  toll  because  of  his  bona  fide  belief  that  suck 
turnpike  had  not  been  completed  according  to  law,  or  that  the  same  was 
out  of  repair,  or  that  the  plaintiff's  title  thereto  was  fraudulent,  is  not 
admissible  in  such  action  to  rebut  the  inference  that  his  refusal  was 
fraudulent. 


r 
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From  the  Bartholomew  Circuit  Court. 

F.  T.  JSord^  for  appellant. 

-R.  nUlj  N.  Carry  — •  Bums  and  S.  Stansifery  for  appel- 
lee. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appel- 
lant, to  recover  penaltiefl  for  refusing  to  pay  toll  for  trav- 
elling on  the  plaintiflTs  road.  The  action  was  brought 
before  a  justice  of  the  peace,  and  appealed  to  the  circuit 
court,  where  it  was  tried  by  the  court,  resulting  in  a  find- 
ing and  judgment  for  the  plaintiff,  a  new  trial  being  de- 
nied to  the  defendant. 

There  were  several  paragraphs  in  the  complaint,  to 
which  demurrers,  for  want  of  sufficient  facts,  ^ere  filed 
and  overruled. 

It  will  be  sufficient,  for  the  purposes  of  the  case,  to  set 
out  one  of  the  paragraphs,  as  it  is  conceded  by  counsel 
for  the  appellant,  that  they  are  alike  in  substance. 

TVe  take  the  following  copy  of  one  of  the  paragraphs 
from  the  brief  of  counsel  for  the  appellant: 

"  The  Bumsville  Turnpike  Company  complains  of  Jesse 
Hunter,  and  says,  that  on  the  7th  day  of  October,  1876, 
plaintiff  was  the  owner  of  a  turnpike,  or  gravel  road, 
leading  from  a  point  near  the  city  of  Columbus,  Indiana, 
where  the  Columbus  and  Hope  Turnpike  Boad  leaves  the 
Madison  and  Indianapolis  State  Boad  in  a  northerly  di- 
rection ;  thence  from  that  point  over  and  along  the  said 
Madison  and  Indianapolis  State  Boad,  or  as  near  thereto 
as  it  was  practicable  to  make  it ;  and  then  had  three  con- 
secutive miles  of  said  road  completed,  and  had  erected  a 
toll-gate  and  toll-house  on  the  portion  thereof  completed ; 
and  the  rate  of  toll  established  by  plaintiffs  over  said 
road  was  and  is  for  a  one-horse  vehicle  two  cents  per 
mile ;  and  the  rates  of  toll  were  placed  in  full  view,  in 
legible  and  large  letters,  upon  said  toll-house,  and  said 
company  had  an  agent  at  said  gate  to  collect  tolls  law* 
folly  due  from  persons  travelling  upon  said  road;  lu^d  on 
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said  day  said  defendant  trayelled  with  a  one-horse  vehicle 
upon  said  road  a  distance  of,  to  wit,  three  miles,  whereby 
he  became  liable  to  pay,  as  toll  therefor,  to  wit,  the  sum 
of  six  cents,  which  said  sum  was  then  and  there  demanded 
of  him  by  plaintiff's  said  agent,  but  which  said  defendant, 
with  the  intent  to  defraud  said  company,  refused  to  pay ; 
whereby  an  action  hath  accrued  to  plaintiff  to  demand 
and  recover  of  and  from  said  defendant  the  sum  of  three 
dollars,  forfeited  to  plaintiff'  by  the  form  of  the  statute  in 
Buch  case  made  and  provided ;  for  which  plaintiff*  demands 
judgment/' 

The  paragraphs  are  based  upon  the  17th  seciion  of  the 
**  act  authorizing  the  construction  of  plank,"  etc.,  roads, 
1  B.  S.  1876,  p.  660,  which  provides,  amongst  other  things, 
as  follows : 

^^  If  any  person  or  persons  using  any  part  of  such  road 
shall,  with  intent  to  defraud  such  company,  *  *  *  re- 
fuse to  pay  the  toll  he  is  bound  by  law  to  pay,  *  *  * 
each  and  every  person  concerned  in  such  fraudulent  prac- 
tice shall,  for  every  such  offence,  forfeit  and  pay  to  such 
company  three  dollars,  which  shall  be  recovered  in  the 
name  of  the  company  in  an  action  of  debt  before  any 
justice  of  the  peace  of  the  county  where  the  offender  may 
be  found,'*  etc. 

It  is  claimed  that  the  complaint  was  bad,  because  it  did 
not  allege  that  the  appellant  passed  a  toll-gate.  The  po- 
sition assumed  is,  that  the  appellant  was  not  bound  by 
law  to  pay  any  toll,  though  he  travelled  upon  and  used 
the  road,  unless  he  passed  a  gate ;  that  he  could  not  be 
liable  to  a  penalty  or  forfeiture  for  a  refusal  to  pay  toll 
which  he  was  not  bound  by  law  to  pay. 

If  the  premise  is  correct,  the  conclusion  seems  to  be 
inevitable.  But,  in  our  opinion,  the  premise  can  not  be 
maintained.  Where  the  company  has  completed  three 
consecutive  miles  of  its  road,  and  has  erected  its  gates,  it 
has  the  right  to  collect  toll  of  the  traveller,  whether  the 
latter  pass  through  a  gate  or  not.    This  was  decided  in 
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the  case  of  The  Morton  Gravel  Road  Co.  v.  Wysong^  61  Ind. 
4,  and  we  see  no  reason  to  change  the  conclnsion  then 
arrived  at. 

It  is  further  objected,  that  the  complaint  was  bad,  be* 
cause  it  did  not  set  out  any  circumstances  of  fraud.  There 
were  no  circumstances  necessary  to  entitle  the  plaintiff  to 
the  forfeiture,  except  the  use  of  the  road  by  the  defend- 
ant, and  his  refusal  to  pay  the  toll  which  he  was  bound 
by  law  to  pay,  with  intent  to  defraud  the  company.  All 
this  is  alleged. 

But  it  is  insisted  that  the  section  of  the  statute  on 
which  the  action  was  based  is  unconstitutional  and -void. 
It  is  claimed  that  the  subject-matter  of  the  section  is  not 
embraced  in  the  title  of  the  act.  The  title  of  the  act  is 
as  follows : 

^^An  act  authorizing  the  construction  of  plank,  macad- 
amized, and  gravel  roads." 

We  are  of  opinion  that  the  matters  embraced  in  the 
section  are  properly  connected  with  the  subject  expressed 
in  the  title  of  the  act. 

If  not,  we  do  not  see  how  many  other  matters  con- 
tained in  the  act — such  as  provisions  for  the  organization 
of  corporations ;  condemning  of  lands  for  the  road ;  fix- 
ing the  rate  of  tolls,  and  many  others  necessary  to  make 
the  law  effective— can  be.  A  construction  that  would 
strike  out  section  17,  as  containing  matters  not  properly 
connected  with  the  subject  expressed  in  the  title,  would 
strip  the  law  of  many  of  its  other  provisions,  necessary  to 
its  operation,  and  leave  it  a  bare  skeleton ;  lifeless ;  im- 
practicable; useless. 

It  seems  to  be  clear  that  legislation  fixing  the  rate  of 
toll  to  be  charged  on  the  roads,  and  providing  penalties 
for  the  non-payment  thereof,  is  properly  connected  with 
the  subject  of  the  construction  of  the  roads. 

Other  provisions  of  the  constitution  are  suggested  as 
being  violated  by  the  section,  but  we  are  of  opinion, 
without  taking  up  space  for  details,  that  the  section  is  not 
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obnoxious  to  any  constitutional  objection.  The  objection 
to  the  complaint  can  not  be  sustained. 

By  agreement,  all  matters  in  abatement  or  in  bar  were 
to  be  given  in  evidence  without  answer. 

The  plaintiff  proved  the  organization  of  the  Columbus 
and  Burnsville  Turnpike  Company  for  the  construction 
of  a  specified  road,  the  application  of  the  latter  company 
to  the  board  of  commissioners  of  the  county  for  leave  to 
lay  out  its  road  or  turnpike  upon  certain  highways  sped* 
fied,  and  the  consent  of  the  board  of  commissioners 
thereto,  as  is  provided  for  by  statute.  1  R.  8. 1876,  p. 
655,  sec.  4. 

The  plaintiff  also  gave  in  evidence  the  record  of  a  judg- 
ment of  the  Bartholomew  Circuit  Court,  obtained  by 
Simeon  Stansifer,  against  the  last  named  company,  for 
the  foreclosure  of  a  mortgage  upon  the  road  of  that  com- 
pany, executed  by  the  directors  thereof  to  said  Stansifer, 
in  trust  for  himself  and  others,  to  secure  the  payment  of 
certain  debts.  Also,  the  order  of  sale  issued  upon  the 
judgment,  and  the  sheriff's  return  thereon,  showing  the 
purchase  of  the  road  by  Stansifer  for  himself  and  others, 
and  the  organization  of  a  new  company  by  the  purchasers, 
under  the  name  of  the  Burnsville  Turnpike  Company, 
the  appellee  herein,  and  the  filing  of  the  statement,  as 
provided  for  by  the  act  of  March  5th,  1859.  1 R.  8. 1876, 
p.  668. 

The  appellant  insists  that  the  mortgage  and  the  judgment 
of  foreclosure  rendered  upon  it  were  void,  and  that  the 
purchasers  acquired  no  title,  because  the  mortgage  was 
executed  by  the  directors,  without  the  consent  of  the 
stockholders,  to  secure,  amongst  other  thing,  debts  due  to 
themselves.  The  statute  last  above  cited  recognizes  the 
right  of  such  companies  to  execute  mortgages  upon  their 
roads  and  appurtenances,  and  provides,  that  the  purchaser 
or  purchasers  "  shall  have  the  right,  by  such  name  as  he  or 
they  may  assume,  to  hold,  own  and  possess  the  road,  or  [the] 
part  thereof  so  purchased,  and  to  have  and  enjoy  all  the 
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rights,  privileges,  franchises,  and  immnnities  of  said  com- 
pany over  said  road,  or  the  part  thereof  so  purchased/' 

We  shall  enter  upon  the  consideration  of  no  question 
88  to  the  validity  of  the  mortgage  on  which  the  judg- 
ment of  foreclosure  was  rendered,  because  such  question 
could  not  have  been  involved  in  the  case.  There  was  a 
valid  judgment  rendered  by  a  court  having  jurisdiction 
of  the  parties  and  of  the  subject-matter.  Such  judgment 
can  not  be  impeached,  except  for  fraud,  when  it  comes  in 
question  collaterally,  as  in  this  case.  Homer  v.  Doe,  1 
Ind.  180 ;  Evans  v.  Ashby^  22  Ind.  15 ;  WaUz  v.  Borrowayj 
25  Ind.  380 ;  Gavin  v.  Graydony  41  Ind.  559. 

The  fraud  for  which  the  judgment  could  be  impeached 
must  be  a  fraud  in  procuring  the  judgment  itself,  and  not 
a  fraud  in  the  execution  of  the  instrument  on  which  the 
judgment  was  rendered.  Markle  v.  The  Boards  etc.^  55  Ind. 
185. 

There  was  a  judgment  for  the  foreclosure  of  the  mort- 
gage and  the  sale  of  the  road.  This  judgment,  in  the 
absence  of  fraud  in  obtaining  it,  which  was  not  shown, 
was  valid  and  binding,  until  reversed  or  in  some  way  set 
aside,  and  a  sale  under  it  vested  the  title  in  the  purchasers, 
in  accordance  with  the  terms  of  the  statute. 

Hunter,  as  a  traveller  upon  the  road  and  as  a  ground 
of  refusal  to  pay  toll,  can  not  call  in  question  the  validity 
of  the  mortgage  on  which  the  judgment  of  foreclosure 
was  entered.  If  the  mortgage  was  a  fraud  upon  the 
Columbus  and  Burnsville  Turnpike  Company,  or  was 
such  an  one  as  the  directors  thereof  had  not  power  to 
make,  the  latter  company  might  have  made  defence  to 
the  action  to  foreclose  it.  And  if  Hunter  was  one  of  the 
corporators  of  that  company,  and  as  such  was  injured  by 
the  mortgage  and  its  foreclosure  and  the  sale  of  the  road, 
his  interests  as  such  corporator  are  bound  by  the  judg- 
ment and  sale,  in  the  absence  of  any  proper  steps  being 
taken  to  obtain  relief. 

We  proceed  to  other  questions. 


no  SUPREME  COURT  OP  INDIANA. 

Hanter  v.  The  BomaTiile  Ttunpike  Gompanj. 

It  is  claimed  that  the  mortgage,  judgment,  writ  and 
sale  were  nullities  for  uncertainty  in  the  description  of 
the  road.  The  description  is,  ^^  the  entire  road  of  the 
company  in  Bartholomew  county,  Indiana,  completed  and 
to  be  completed,  with  all  the  property  of  said  company, 
rights  of  way  and  franchises  of  every  description."  We  are 
of  opinion  that  this  description  was  sufficient.  It  was  not 
necessary,  as  we  think,  to  set  out  the  road  by  courses  and 
distances.  That  is  sufficiently  certain  which  can  be  made 
certain.  A  reference  to  the  mortgagor's  articles  of  asso* 
eiatioQ  will  show  the  location  of  the  road  mortgaged  and 
sold. 

The  next  objection,  we  will  state  in  the  language  of 
the  counsel  for  the  appellant : 

^^  So  much  of  the  mortgage  as  attempts  to  cover  the 
right  of  way,  and  so  much  of  the  judgment  as  provides 
for  the  sale  thereof,  is  void,  for  the  reason  that  the  com- 
pany did  not  possess  a  mortgageable  interest  in  the  public 
highway." 

This  is  an  important  question,  for  it  would  seem  that 
if  the  purchasers  acquired  no  right  by  their  purchase  to 
continue  their  turnpike  upon  the  highways  upon  which 
it  was  originally  established,  these  highways  would  revert 
to  the  public,  from  whom  no  toll  could  be  demanded  for 
passing  over  them. 

But  we  think  they  acquired  the  right  to  continue  their 
turnpike  upon  the  highways  on  which  it  was  originally, 
located  with  the  consent  of  the  commissioners.  The 
statute  hereinbefore  cited  on  the  subject  provides,  amongst 
other  things,  as  follows : 

"And  thereupon  such  State  or  county  road  or  other 
public  highway,  or  such  portions  thereof  as  may  be  so  oc* 
cupied  or  appropriated  by  said  company,  shall  be  and  be- 
come the  property  of  said  company  for  the  purpose  of 
making  and  maintaining  said  road,  and  the  gates  and  toll- 
houses thereon." 

It  is  thus  seen  that  the  original  company  acquired  a 
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property  in  the  highways  for  the  purposes,  specified,  and 
this  property  could  be  mortgaged,  and  the  purchasers 
under  the  mortgage  would  acquire  the  same  property  for 
the  same  purposes.  See  statute  above  cited  as  to  what 
rights  are  acquired  by  the  purchaser. 

It  is  objected  that  the  sale  was  void,  because  the  sheriff 
advertised  and  sold  the  property  as  real  estate,  without 
sufficiently  describing  it.  He  advertised  and  sold  it  as 
"the  entire  road  of  said  Columbus  and  Bumsville  Turn- 
pike Company,  in  Bartholomew  county,  Indiana,  com- 
pleted and  to  be  completed,  with  all  the  property  of  said 
company,  rights  of  way,  and  franchises  of  every  descrip- 
tion.^' He  sold  the  property  as  real  estate ;  that  is,  he 
first  offered  the  rents  and  profits  for  a  period  not  exceed- 
ing seven  years,  but,  receiving  no  bid,  he  then  offered  and 
sold  the  fee-simple.  We  need  not  determine  whether  the 
property  sold  should  be  regarded  as  personal  or  real  prop- 
erty. If  real  estate,  the  descnption  was  sufiicient,  as  has 
been  said  in  reference  to  the  description  in  the  mortgage, 
and  the  law  was  complied  with  in  first  offering  the  rents 
and  profits.  If  personal  property,  the  offering  of  the 
rents  and  profits  first  did  not  vitiate  the  sale. 

If  the  property  thus  sold  and  purchased  should,  for  any 
purpose,  be  regarded  as  real  property,  or  as  an  interest  in 
real  property,  still,  upon  a  comparison  of  the  act  provid- 
ing for  such  sales  and  the  organization  of  new  companies, 
and  specifying  the  rights  of  such  new  companies,  1  R.  8. 
1876,  p.  668,  with  the  act  providing  for  the  redemption 
of  real  property,  or  of  any  interest  therein,  sold  on  any 
execution  or  order  of  sale,  within  one  year,  2  R.  8. 1876, 
p.  220,  we  are  satisfied  that  the  latter  statute  can  not  apply 
to  such  case. 

It  appeared  that  when  the  order  of  sale  was  issued  to 
the  sheriff,  and  when  the  sale  was  made  and  the  order  re- 
turned, and  for  some  time  afterward,  it  was  not  attested 
by  the  proper  seal.  The  clerk  had  inadvertently  omitted 
to  attach  the  seal.    But  afterward,  on  a  motion,  to  which 
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the  Columbus  and  Burnsville  Turnpike  Company  was 
made  a  party,  the  court  ordered  the  proper  seal  to  be 
attached.    All  the  facts  were  properly  shown. 

It  is  claimed  by  the  appellant,  that  the  order  of  sale, 
without  the  seal,  was  absolutely  void,  and,  therefore,  that 
the  sale  was  void,  and  could  not  be  made  good  by 
subsequently  attaching  the  seal.  Many  authorities  upon 
this  point  are  cited  by  the  appellant,  some  of  which  sus- 
tain his  position.  But  the  authorities  are  not  uniform 
upon  the  point. 

There  are  cases  which  hold,  that  writs  without  a  seal 
are  not  void,  but  voidable  only,  and  that  they  may  be 
amended,  after  they  have  been  served,  by  attaching  the  seal. 
We  incline  to  follow  that  line  of  decisions  which  holds, 
that  process,  without  the  proper  seal,  is  voidable  only,  and 
therefore  amendable,  as  being  more  in  consonance  with 
the  general  spirit  of  the  law,  which  regards  substance 
more  than  form.  Much  hardship  and  injury  might  accrue 
to  purchasers  of  property  on  execution,  or  their  vendees, 
if  the  sale  happened  to  be  made  on  an  execution  to  which 
the  seal,  by  inadvertence  of  the  clerk,  had  not  been  af- 
fixed, if  the  defect  could  not  be  amended  by  affixing  the 
seal.  So,  too,  a  sheriff  who  arrests  a  party  on  criminal 
process,  perfect  in  all  respects  except  the  seal,  would  be 
liable  to  an  action  of  trespass,  unless  the  defect  could  be 
amended. 

The  statute  of  8  Henry  YI.,  c.  12,  is  in  force  in  this  State, 
which  provides,  ^^  that  the  king's  judges  of  the  courts  and 
places  in  which  any  record,  process,  word,  pleas,  war- 
rant of  attorney,  writ,  panel,  or  return,  which  for  the  time 
shall  be,  shall  have  power  to  examine  such  records,  pro- 
cesses, words,  pleas,  warrants  of  attorney,  writs,  panels 
or  returns,  by  them  and  their  clerks,  and  to  reform  and 
amend  (in  affirmance  of  the  judgments  of  such  records 
and  processes)  all  that  which  to  them,  in  their  discretion, 
seemeth  to  be  misprision  of  the  clerks  therein,  except  ap- 
peals, indictments  of  treason,  and  of  felonies  and  out- 
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lawries,  so  that  by  such  misprision  of  the  clerk  no  judg- 
ment shall  be  reversed  or  annulled."  See  Makepeace  v. 
LukenSy  27  Ind.  435. 

This  statute  authorizes  the  amendment  of  ^^  writs  "  and 
'<  processes"  in  any  matter  that  ^'  seemeth  to  be  mispris- 
ion of  the  clerks  therein/'  and  would  seem  clearly  to  au- 
thorize the  amendment  which  was  made  in  this  case.  The 
case  of  Sawyer  v.  Bakery  8  Greenl.  29,  is  in  point. 
There,  after  an  execution  had  been  issued  and  extended 
on  the  debtor's  real  estate  and  returned,  it  was  discovered 
that  the  clerk  had  accidentally  omitted  to  affix  the  seal ; 
and  Greenleaf  &  Fessenden,  for  the  plaintiff,  moved  for 
an  order  to  the  clerk  to  amend  the  execution  by  affixing 
the  seal,  citing  the  above  statute  an.d  other  authorities. 
The  court  said:  *^The  execution  may  be  amended  by 
having  the  seal  of  the  court  now  affixed.  The  cases  cited 
by  the  counsel  clearly  show  the  power  of  courts  in  the 
correction  of  errors  committed  by  their  clerks  in  judicial 
writs." 

In  PurceU  v.  McFarland^s  Heirs j  1  Ired.  84,  it  was  held, 
that  where  the  clerk  of  a  superior  court  had  omitted  to  affix 
the  seal  to  writs  of  Ji.  fa.  and  vendu  the  court  might,  at  a 
subsequent  term,  order  the  clerk  to  affix  the  seal  to  the 
executions  nvnc  pro  tuncy  in  order  to  protect  the  purchaser 
of  land  sold  under  them.  See,  also,  the  case  of  Clark  v. 
HdUriy  1  Ired.  421.  In  Dominick  v.  Eacker,  3  Barb.  17,  a 
sheriff  was  sued  in  trespass  for  arresting  the  plaintiff, 
under  process  to  which  the  seal  of  the  wrong  court  was 
affixed,  which  was  held  by  the  court  to  be  equivalent  to 
having  no  seal  affixed.  But  it  was  held,  that  the  process 
was  amendable,  and  that  the  defendant  could  justify 
under  it. 

So,  in  Amdd  v.  Nye,  28  Mich.  286,  298,  Coolby,  J., 
Bidd,  in  speaking  of  an  execution,  ^*  The  want  of  a  seal, 
if  one  was  really  wanting,  might  have  been  supplied  on 
motion  to  amend,  and  did  not  render  the  execution  void." 
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Bee,  also,  Jackson  v.  Brown^  4  Cow.  650 ;  The  People  v. 
Dunning^  1  Wend.  16. 

We  are  of  opinion,  that  when  the  order  of  sale,  in  this 
case,  was  amended  by  afixing  the  seal  to  it,  the  sale  be- 
came as  valid  as  if  the  seal  had  been  affixed  at  the  time 
the  order  was  placed  in  the  hands  of  the  sherifil 

The  plaintifi'  gave  in  evidence  the  record  of  the  board 
of  commissioners  of  the  county,  appointing,  on  the  appli- 
cation of  the  plaintiff,  Thomas  Essex,  as  an  inspector 
of  the  plaintiff's  road,  and  the  report  of  the  inspector, 
showing  that  three  and  one-fourth  miles  of  the  road  were 
completed,  so  as  to  authorize  the  plaintiff  to  take  toll  for 
travel  thereon,  specifying  the  portion  thus  completed. 

These  proceedings  were  had  in  accordance  with  the  3d 
section  of  the  act  of  March  5th,  1875, 1  R.  8. 1876,  p.  669. 

As  several  questions  arise  upon  that  section,  we  set  it 
out  in  full,  as  follows: 

"Sec.  8.  Any  plank,  gravel,  or  turnpike  road  company 
heretofore,  or  hereafter  organized,  may  apply  to  the  board 
of  county  commissioners  where  such  company  is  organ- 
ized, for  the  appointment  of  an  inspector  of  its  road,  and 
such  board  of  commissioners  shall  appoint  a  competent 
civil  engineer  of  the  county,  who  shall  view  and  inspect 
such  road  and  make  his  report  at  the  next  regular  or 
special  meeting  thereof  in  writing.  The  report  shall 
state  the  number  of  miles  of  the  road,  if  any,  completed, 
so  as  to  authorize  the  taking  of  tolls  for  travel  thereon ; 
and  such  report,  if  it  shows  that  three  consecutive  miles 
of  such  road  have  been  completed,  as  aforesaid,  shall  be 
conclusive  evidence  in  any  trial  that  so  much  of  said  road 
is  so  completed,  and  of  the  right  of  such  company  to  take 
tolls  for  travel  over  all  of  said  road  so  completed :  Provided^ 
That  the  term  three  consecutive  miles  shall  not  be  so 
construed  as  to  require  watercourses  to  be  bridged,  across 
which  such  road  runs,  where  there  are  not  three  miles  of 
road  on  either  side  of  the  stream :  Provided^  further ^  That 
nothing  in  this  act  shall  be  construed  as  repealing  or  af- 
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fecting  section  10  of  ^An  act  authorizing  the  conBtruction 
of  planky  macadamized,  and  gravel  ro|tdB/  approved  May 
12th,  1852.  The  report  herein  provided  for,  may  be  ap- 
pealed from  to  the  circuit  court  of  the  proper  county  by 
such  company,  if  not  satisfied  therewith,  and  if  favorable 
to  the  company,  then  by  any  person  interested  in  the  same 
manner  that  appeals  are  taken  from  the  decision  of  the 
board  of  county  commissioners,  and  upon  the  trials  of 
such  appeal  such  report  shall  be  deemed  and  held  to  be 
prima  facie  correct.  The  inspector  herein  provided  for 
shall  be  paid  by  such  company  the  sum  of  five  dollars  per 
day  for  his  services,  and  such  company  shall  pay  all  other 
costs  of  such  application  and  report." 

It  is  objected  that  this  section  is  void  as  not  coming 
within  the  title  of  the  act.    The  title  is  as  follows : 

^'An  act  legalizing  extensions  of  plank,  gravel  and 
turnpike  roads  beyond  their  terminal  points  mentioned 
in  the  articles  of  association  of  companies  making  such 
extensions,  to  authorize  such  companies  to  take  tolls  for 
travel  over  such  extensions,  and  to  authorize  such  exten- 
sions to  be  hereafter  made,  providing  for  the  inspection 
of  such  roads,  and  what  shall  be  the  efiect  of  such  inspec- 
tions, and  curing  certain  defects  in  the  articles  of  associa- 
tion of  such  companies." 

As  we  construe  the  language  of  the  title,  the  words, 
**  providing  for  the  inspection  of  such  roads,"  have  refer- 
ence to  ^^  plank,  gravel  and  turnpike  roads  "  generally,  and 
not  to  extended  roads  merely. 

The  question  arises,  what  is  the  subject  expressed  in 
the  title  ?  If  the  different  specifications  set  forth  in  the 
title  are  to  be  regarded  as  so  many  different  subjects,  then 
the  whole  law  must  fall ;  for  an  act  can  embrace  but  one 
subject  and  matters  properly  connected  therewith.  But 
if,  on  the  other  hand,  the  specified  particulars  do  not  em- 
brace different  subjects,  but  have  reference  to  one  general 
Vol.  LVL— 15 
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Bubject,  which  is  suflSicieutly  expressed  in  the  title,  then 
the  act  is  valid. 

We  think  the  subject  of  the  act  is  plank,  gravel  and 
tarnpike  roads,  and  that  this  subject  is  sufficiently  ex- 
pressed in  the  title,  and  that  the  act  is  valid.  This  view 
is  fully  sustained  by  the  case  of  Shoemaker  v.  Smittif 
87  Ind.  122.  See,  also,  ?%€  StaUj  ex  rd.j  etCy  v  TSicker^ 
46  Ind.  855.  The  enumerated  particulars  in  the  title,  per*- 
taining  to  the  general  subject,  embrace  the  matter  con- 
cerning the  inspection  of  such  roads  generally ;  for,  aa 
has  been  stated,  we  think  the  language  in  that  respect 
applies  to  such  roads  generally,  and  not  merely  to  such 
as  have  been,  or  may  be,  extended. 

It  is  claimed  that  the  section  is  void  as  being  in  conflict 
with  several  other  provisions  of  the  constitution,  which 
we  need  not  particularly  notice.  We,  however,  think  it 
is  not  in  conflict  with  any  of  them.  We  think  the  le^s- 
lature  had  the  power  to  provide  for  the  appointment  of 
an  inspector,  to  inspect  the  road  of  any  company  that 
might  make  application  for  the  appointment  of  such  in- 
spector, and  to  provide  what  effect  his  report  should  have 
as  matter  of  evidence. 

We  are  aware  that  it  has  been  held,  that  the  Legislature 
can  not  make  a  tax  deed  conclusive  evidence  of  title  in 
the  purchaser.  <^  If  the  land  was  not  liable  to  taxation  by 
reason  of  an  exemption,  if  no  taxes  had  been  assessed 
upon  it,  or  if  the  taxes  had  been  paid,  the  power  of  sale 
never  attached  to  it.  To  hold  that  the  owner,  under  such 
circumstances,  is  precluded  from  showing  the  fact,  would 
be  a  *  monstrous  doctrine.' "  Blackwell  Tax  Titles,  81.  "  But 
there  is  no  constitutional  objection  to  making  a  tax-deed 
conclusive  as  to  non-essentials.  Thus  the  assessment  of 
land,  and  the  delivery  of  tax-books,  and  collection  of 
taxes,  and  return  of  delinquent  tax-lists,  in  the  particular 
time  and  manner  required  by  law ;  the  assessment  of  all 
the  land  in  the  county,  the  issue  of  precept  for  the  sale 
of  the  land;  the  sale  of  land  at  the  court-house  door,  and  in 
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the  emallest  subdivisions,  are  not  essential  prerequisites  of 
the  lawful  exercise  of  the  taxing  power  of  the  State ;  and 
the  act  concerning  tax-deeds  can  not  be  declared  uncon- 
stitutional, because  it  makes  the  deed  conclusive  evidence, 
that  these  things  had  been  rightly  done."  Blackwell, 
supra^  82,  note  1.  See,  also,  on  this  subject,  While  v. 
jplynn,  23  Ind.  46. 

The  statute  under  consideration  provides,  that  "  such 
report,  if  it  shows  that  three  consecutive  miles  of  such 
road  have  been  completed,  as  aforesaid,  shall  be  conclu- 
sive evidence  in  any  trial  that  so  much  of  said  road  is  so 
completed,  and  of  the  right  of  such  company  to  take  tolls 
for  travel  over  all  of  said  road  so  completed." 

It  was  quite  proper,  as  we  think,  that  some  means 
should  be  adopted  to  determine  when  such  roads  should 
be  completed,  or  so  far  completed  as  to  authorize  the 
companies  to  charge  toll.  The  Legislature  saw  proper  to 
have  that  question  determined  by  the  report  of  an  in- 
spector appointed  for  that  purpose,  whose  report  is  made 
conclusive  evidence  upon  the  subject.  But  there  are  safe- 
guards thrown  around  the  rights  of  the  public  as  well  as 
those  of  the  companies.  The  companies,  or  any  one 
interested,  may  appeal  from  the  report  of  the  inspector  "  in 
the  same  manner  as  appeals  are  taken  from  the  decision 
of  the  board  of  county  commissioners."  There  is  no  great 
hardship  in  making  the  report  of  the  inspector  conclusive, 
when  the  right  of  appeal  is  thus  given,  but  no  appeal  is 
taken ;  nor  do  we  think  the  law  unconstitutional  which 
makes  the  report,  unappealed  from,  conclusive. 

But  it  is  objected  that  the  inspector  was  not  sworn,  and 
that  there  is  no  provision  in  the  law  requiring  him  to  be 
sworn.  Every  person  elected  or  appointed  to  any  oflSce 
under  the  constitution  is  required,  before  entering  on  the 
duties  thereof,  to  take  the  proper  oath.  Const.,  art.  15, 
sec.  4.  The  inspector,  however,  is  not  an  officer.  He  is 
simply  appointed  by  the  board  to  inspect  a  particular 
road,  when  application  is  made  to  the  board  for  that 
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purpose.  As  the  Legislature  did  not  require  him  to  be 
sworn,  we  know  of  no  principle  on  which  we  can  say 
that,  to  make  his  acts  valid,  he  must  be  sworn. 

It  is  urged  that  the  report  of  the  inspector  was  not 
valid,  because  the  board  of  commissioners  never  acted 
upon  or  approved  it ;  that  it  was  necessary  that  the  board 
should  have  acted  upon  it,  in  order  that  an  appeal  mi^ht 
be  taken.  The  law  does  not  contemplate  or  require  that 
any  action  should  be  taken  upon  the  report  by  the  board 
of  commissioners ;  and  the  appeal  is  given,  not  from  any 
action  of  the  board,  but  from  the  report  itself. 

The  appellant  offered  to  prove  on  the  trial,  that  the 
appellee  had  never  completed  three  consecutive  miles  of 
its  road,  in  this,  that  the  entire  length  of  road  claimed  to 
have  been  completed  was  only  three  and  one-quarter 
miles,  and  that  the  road  was  intersected  about  midway  by 
a  creek,  which  at  times  was  a  violent  and  dangerous 
stream,  and  after  heavy  rains  was  wholly  impassable; 
that  the  banks  of  the  stream  were  steep  and  muddy,  and 
difficult  and  inconvenient  to  travel ;  that  the  stream  might 
have  been,  but  was  not,  bridged ;  whereby  the  consecutive 
three  miles  were  broken.  He  also  offered  to  prove  that 
the  three  and  a  quarter  miles  never  had  been  constructed 
and  completed  in  the  manner  required  by  the  statute, 
specifying  the  particular  defects.  But  this  evidence  was 
all  rejected,  on  the  ground  that  the  report  of  the  inspector 
was  conclusive,  that  the  three  and  a  quarter  miles  had 
been  duly  completed.  In  this  ruling  the  court  committed 
no  error.  The  law  makes  the  report  of  the  inspector 
conclusive  upon  that  question,  and  no  evidence  could  be 
received  to  contradict  it. 

In  reference  to  the  stream,  it  may  be  observed  that  the 
statute  set  out  provides,  that  "  the  term  three  consecutive 
miles  shall  not  be  so  construed  as  to  require  watercourses 
to  be  bridged,  across  which  such  road  runs,  where  there 
are  not  three  miles  of  road  on  either  side  of  the  stream." 

The  appellant  further  offered  to  prove,  that,  at  the  sev- 
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eral  times  when  he  passed  over  the  road^he,  in  good  faith, 
believed  that  the  road  was  not  constructed  of  a  material, 
with  which  a  smooth  and  permanent  road,  of  a  hard  and 
even  surface,  could  be  made ;  that  there  were  not  three 
consecutive  miles  completed,  and  that  it  was  out  of  repair 
so  as  to  be  inconvenient  for  travellers,  and  that  the  mort* 
gage  given,  and  the  judgment  thereon,  and  the  sale  were 
fraudulent,  illegal  and  void.  This  evidence  was  rejected, 
and,  as  we  think,  properly. 

It  is  claimed  that  the  evidence  was  competent  as  tend- 
ing to  rebut  any  inference  of  an  intent  to  defraud  the 
company  in  the  appellant's  refusal  to  pay  toll.  The  report 
of  the  inspector,  as  has  been  seen,  was  conclusive  on  the 
question  of  the  construction  of  the  road,  so  as  to  give  the 
company  the  right  to  take  toll  for  travel  thereon ;  and 
the  appellant's  belief,  that  it  had  not  been  so  constructed 
and  completed,  would  not,  it  seems  to  us,  in  the  least 
degree,  tend  to  repel  any  inference  of  intent  to  defraud 
the  company  by  refusing  to  pay  toll.  His  willingness  to 
act  upon  his  own  private  belief,  against  evidence  which 
the  law  makes  conclusive,  is  not  a  circumstance  tending 
to  repel  any  inference  of  a  fraudulent  intent.  In  respect 
to  the  appellant's  belief  as  to  the  mortgage,  judgment 
and  sale,  we  may  observe  that  those  were  matters  that 
did  not  at  all  concern  him  as  a  traveller  upon  the  road. 

His  belief  as  to  the  road  being  out  of  repair -could  not 
be  substituted  for  proof  of  the  facts  in  that  respect. 

The  appellant  also  offered  to  prove  by  competent  wit- 
nesses, that,  at  the  several  times  when  he  refused  to  pay 
toll,  the  company  had,  since  the  report  of  the  inspector, 
suffered  so  much  of  the  road  as  the  appellant  travelled 
over  to  become  and  remain  out  of  repair,  occasioned  by 
deep  ruts  and  mud  holes,  obstructions  in  .the  road,  so  as 
to  be  inconvenient  and  difficult  for  the  public  travel, 
hindering  and  delaying  travellers,  for  a  longer  period  of 
time  than  would  be  required  to  make  the  necessary  re- 
pairs with  a  reasonable  force,  the  season  of  the  year  and 
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all  equitable  circumstances  considered,  to  wit,  four 
months.  Objection  was  sustained  to  the  introduction  of 
this  evidence,  and  the  appellant  excepted.  In  this  ruling 
we  think  the  court  erred. 

There  is  a  marked  and  material  difference  between 
evidence  showing  that  the  road  never  was  constructed  or 
completed  as  required  by  the  law,  thereby  contradicting 
the  report  of  the  inspector,  and  evidence  that,  since  the 
report,  the  company  had  suffered  the  road  to  become  and 
remain  out  of  repair. 

It  is  claimed  by  the  appellee,  that,  as  the  report  of  the 
inspector  is  made  conclusive  evidence,  in  any  trial,  of  its 
right  to  take  toll  for  travel  over  the  portion  of  the  road 
reported  to  be  completed,  evidence  could  not  be  received 
that  such  portion  had  been  suffered  to  become  and  re- 
main out  of  repair.  In  order  to  determine  this  question 
understandingly,  we  must  take  into  consideration  several 
statutory  provisions. 

By  the  8d  section  of  the  act  of  March  5th,  1875,  above 
set  out,  providing  for  the  appointment  of  an  inspector, 
the  making  of  his  report  and  the  effect  thereof,  it  is 
expressly  provided,  that  nothing  in  that  act  shall  be  con- 
strued as  repealing  or  affecting  section  10  of  ^'An  act 
authorizing  the  construction  of  plank,  macadamized,  and 
gravel  roads,"  approved  May  12th,  1852. 

Sec;  10,  referred  to,  is  as  follows : 

^^  Sec.  10.  If  any  such  road,  after  its  completion,  or 
any  part  thereof,  shall  be  suffered  to  be  out  of  repair  so 
as  to  be  impassable  for  the  space  of  one  year,  unless  when 
the  same  is  repairing,  said  company  shall  be  liable  to  be 
proceeded  against  by  quo  warranto ;  and  if  such  company 
shall  suffer  the  road  to  be  out  of  repair  to  the  hindrance 
or  delay  of  travellers  for  any  unreasonable  length  of  time, 
they  shall  have  no  right  to  collect  tolls  thereon  until  the 
same  is  repaired.'*    1  G.  &  H.  477. 

Now,  it  is  apparent  that  the  Legislature  did  not  intend 
that  the  report  of  the  inspector  should  have  the  effect  of 
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requiring  toll  to  be  paid  where  the  company  suffers  its 
road  to  be  oat  of  repair,  to  the  hindrance  or  delay  of 
travellers  for  any  unreasonable  length  of  time,  until  it  is 
80  repaired.  Such,,  however,  would  be  the  effect  if  the 
report  of  the  inspector  should  be  so  construed  as  to  shut 
the  door  against  the  admission  of  proof  that  the  road  had 
been  suffered  to  become  out  of  repair. 

It  may  be  that  section  10  had  been  superseded  by  subse- 
quent legislation,  in  whole  or  in  part,  but  the  intention 
of  the  legislature  is  just  as  manifest,  whether  the  prohi- 
bition of  the  right  to  collect  toll  while  the  road  is  out  of 
repair  be  found  in  section  10  or  some  subsequent  legisla- 
tion that  supersedes  it. 

The  1st  section  of  the  act  approved  March  5th,  1859, 1 
R.  S.  1876,  p.  671,  is  as  follows : 

"  That  hereafter,  whenever  any  gravel,  turnpike,  mac- 
adamized or  plank  road  shall  be  suffered  to  get  and  re- 
main out  of  repair  for  a  longer  period  of  time  than  would 
be  required  to  make  the  necessary  repairs  with  a  reason- 
able force,  the  season  of  the  year  and  other  equitable 
circumstances  considered,  the  corporation  or  company, 
owner  or  owners  of  such  road  shall  not  be  entitled  to  re- 
ceive and  collect  toll  upon  such  road,  or  upon  so  much  of 
the  same  as  is  out  of  repair,  while  the  same  shall  remain 
out  of  repair,  and  it  shall  be  lawful  in  any  suit  for  the 
collection  of  toll,  or  any  penalty  for  failure  to  pay  such 
toll,  for  the  defendant  to  plead  such  want  of  repair  in 
bar  of  said  suit." 

The  remaining  portions  of  the  act,  the  5th  section  of 
which  was  amended  in  1875,  provide  for  proceedings 
against  the  corporations  to  compel  repairs,  or  to  procure 
a  judgment  of  forfeiture  of  franchises,  where  the  road 
has  been  suffered  to  be  out  of  repair  for  the  space  of  six 
months  or  more  at  a  time. 

It  is  claimed  by  the  appellee,  that  the  act  providing  for 
inspection  of  such  roads,  taken  in  connection  with  the 
amended  5th  section  of  the  act  of  March  5th,  1859,  re- 
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peals,  by  implication,  the  Ist  section  of  that  act,  above 
set  out.  We  are  not  of  that  opinion.  There  is  nothing 
in  the  amended  5th  section  of  the  act  that  is  at  all  incon- 
sistent with  the  1st  section,  and  we  have  already  seen 
that,  by  the  act  on  the  subject  of  inspection,  above  set 
out,  the  legislature  did  not  intend  to  change  the  law  as  it 
then  stood  on  the  subject  of  the  payment  of  tolls,  where 
tiie  road  was  suffered  to  be  out  of  repair. 

The  Ist  section  of  the  act  is  in  full  force,  and  this  au- 
thorized the  defendant  to  show  such  want  of  repair,  as  is 
therein  specified,  in  bar  of  the  action.  Upon  the  road 
being  out  of  repair,  as  is  specified  in  the  2d  section  of 
the  act,  for  the  space  of  six  months  or  more  at  any  one 
time,  such  proceedings  may  be  had  as  are  provided  for  in 
the  2d  and  subsequent  sections  of  the  act. 

Taking  all  the  statutes  together,  we  think  it  clear  that 
the  provision  in  the  act  in  relation  to  inspection  and  the 
inspector's  report,  that  the  report  shall  be  conclusive  evi- 
dence "  of  the  right  of  such  company  to  take  tolls  for 
travel  over  all  of  said  road  so  completed,''  must  be  con- 
strued to  mean  that  the  report  shall  be  conclusive  evi- 
dence of  such  right,  so  far  as  it  depends  upon  the  com- 
pletion of  the  road  in  whole  or  in  part,  and  nothing  more. 

The  Legislature  evidently  did  not  intend  that  the  report 
of  the  inspector  should  be  conclusive  evidence  that  the 
road,  since  its  completion,  was  kept  in  proper  repair. 

For  the  error  in  rejecting  the  evidence  offered  in  re- 
spect to  want  of  repairs,  the  judgment  below  will  have  to 
be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 
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DrrcHiNO  Company. — Bq>eal  fif  SlaiuU. — By  the  act  of  December  14th, 
1872,  (Acts  1872,  p.  46,)  repealing  the  act  of  May  22d,  1869,  (3  Ind. 
Stat.  222,)  aQthorijung  ''the  construction  of  levees,  dikes  and  drains," 
etc.,  ''by  incorporated  companies,"  etc.,  all  companies  incorporated  under 
the  latter  act,  except  those  the  main  line  of  whose  contemplated  work 
did  not  exceed  sixteen  miles  in  length,  were  abolished. 

Same. — AcHon  for  AsaesamenL — JPkading, — Complaint, — In  an  action  by  a 
ditching  company  incorporated  under  the  latter  act,  commenced  since 
its  repeal,  to  collect  an  assessment,  the  com|daint  must  aver,  as  matter 
of  fact,  that  the  main  line  of  the  plaintiff 's  contemplated  work  does  not 
exceed  sixteen  miles  in  length,  or  it  will  be  insufficient. 

Saioe. — Averment  as  to  Bond. — In  an  action  by  a  ditching  company,  incorpo- 
rated under  any  existing  or  prior  statute  of  this  State,  to  collect  an  assess- 
ment to  aid  in  the  construction  of  its  contemplated  work,  the  complaint 
must  aver  that  the  plaintiff's  board  of  directors  have  executed  a  bond, 
conditioned  for  the  faithful  application  of  assessments  collected  by  them, 
as  required  by  the  23d  section  of  the  act  of  March  10th,  1873,  (1  B.  & 
1876,  p.  418,)  "to  authorize  and  encourage  the  construction  of  levees,"  etc. 

Venuk. — Chanffe/rom  County. — Clerk. — Upon  the  payment  of  the  costs  of  a 
change  of  the  venue  of  a  cause,  from  one  county  to  another,  within  the 
time  prescribed  in  the  order  granting  the  change,  it  is  the  duty  of  the 
clerk  of  the  former  county  to  transmit  to  the  clerk  of  the  latter  the 
proper  papers  and  transcript  of  such  cause. 

Same. — Failure  to  Petfect. — NegUgenct  of  CU/rk, — ^If  the  costs  of  such  change 
be  promptly  paid,  the  failure  of  the  clerk  of  the  former  county  to  trans- 
mit such  papers  and  transcript  to  the  clerk  of  the  latter,  within  the  time 
prescribed  by  the  order  granting  such  change,  does  not  authorize  the 
court  to  which  such  change  is  taken  to  order  the  return  of  such  cause  to 
the  court  from  which  such  change  was  taken. 

From  the  Tipton  Circuit  Court, 

J.  Green  and  D.  Waughy  for  appellants. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appel- 
lants, as  defendants,  in  the  court  helow.  Appellee's  com- 
plaint was  in  three  paragraphs,  and  was  filed  on  the  5th 
day  of  November,  1874.  At  the  ensuing  November  term, 
1874,  of  the  court  below,  the  appellants  appeared,  and 
moved  the  court,  upon  their  affidavit  filed,  for  an  order 
changing  the  venue  ot  said  cause  from  Tipton  county, 
which  motion  was  granted ;  and  it  was  ordered  by  the 
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court  below,  that,  upon  the  payment  by  appellants  of  the 
costs  occasioned  by  such  change  of  venue,  the  clerk  of  the 
court  should  make  out  a  complete  transcript  of  the  record 
of  the  court  in  this  cause,  and  transmit  the  same  and  all 
the  papers  in  the  cause  to  the  clerk  of  the  Howard  Cir- 
cuit Court. 

At  the  January  term,  1875,  of  said  Howard  Circuit 
Court,  the  appellee  moved  the  court  to  remand  this  cause 
to  the  court  below,  to  which  motion  the  appellants  ob- 
jected, and  filed  an  afSdavit  in  support  of  their  objec- 
tions, but  their  objections  were  overruled,  and  appellee's 
motion  was  sustained  by  the  Howard  Circuit  Court,  and 
the  cause  was  remanded  to  the  court  below,  to  all  of  which 
the  appellants  excepted,  and  filed  their  bill  of  exceptions, 
signed  and  sealed  by  said  Howard  Circuit  Court,  and  made 
part  of  the  record  of  this  cause. 

In  the  court  below,  the  appellants  demurred  separately 
to  each  of  the  three  paragraphs  of  appellee's  complaint, 
for  an  alleged  insufficiency  of  the  facts  stated  in  each 
paragraph  to  constitute  a  cause  of  action,  which  demur- 
rers were  severally  overruled  by  the  court  below,  and  to 
each  of  said  decisions  the  appellants  excepted. 

And  appellants  answered,  in  nine  paragraphs,  the  appel- 
lee's complaint,  but  afterward  withdrew  the  1st  and  6th 
paragraphs  of  sidd  answer,  and  the  3d  paragraph  thereof 
was  struck  out  on  appellee's  motion ;  and  appellee  then 
demurred  separately  to  the  2d,  4th,  5th,  7th,  8th  and 
9th  paragraphs  of  said  answer,  for  an  alleged  want  of 
sufficient  facts  in  each  of  said  paragraphs  to  constitute  a 
defence  to  appellee's  action.  And  said  demurrer  was  sus- 
tained to  each  paragraph  of  the  answer,  to  which  decision 
the  appellants  excepted,  and,  declining  to  amend  or  an- 
swer further,  judgment  was  rendered  by  the  court  below, 
upon  said  demurrer,  in  favor  of  appellee  and  against  ap- 
pellants, as  prayed  for  in  appellee's  complaint. 

In  this  court,  the  appellants  have  assigned  as  alleged 
errors  the  decision  of  the  Howard  Circuit  Court  in  re- 
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manding  this  cause  from  that  court  to  the  court  below ; 
also,  the  decisions  of  the  court  below  in  overruling  appel- 
lants' demurrers  to  the  several  paragraphs  of  appellee's 
complaint ;  and,  also,  the  decisions  of  the  court  below  in 
sustaining  appellee's  demurrers  to  the  2d,  4th,  Sth,  7th, 
8th  and  9th  paragraphs  of  the  appellants'  answer. 

We  will  consider  and  decide  the  various  questions  pre- 
sented by  these  alleged  errors,  or  such  of  them  as  we  may 
think  material,  in  what  we  regard  as  their  proper  order. 
And,  in  so  doing,  the  alleged  insufficiency  of  the  facts  stated 
in  each  paragraph  of  the  complaint,  to  constitute  a  cause 
of  action,  will  be  first  considered.  In  each  paragraph  of 
its  complaint,  the  appellee  sought  to  recover  an  alleged 
assessment  of  benefits  to  a  certain  and  difierent  quarter 
of  a  quarter  section  of  land  in  Tipton  county,  Indiana, 
owned  by  the  appellant  Rebecca  M.  Cooper,  the  wife  of 
her  co-appellant,  James  Cooper,  and  to  have  such  assess- 
ment declared  a  lien  on  such  land,  etc.  Each  paragraph 
of  said  complaint  is  very  long,  and  we  will  not  attempt 
to  set  out  more  of  either  paragraph  than  may  be  neces* 
sary  to  a  proper  understanding  of  appellants'  objections 
thereto. 

It  appears  in  each  paragraph  of  the  complaint,  that  the 
appellee  claimed  to  be  a  corporation,  organized  as  such  on 
the  21st  day  of  July,  1870,  under  the  provisions  of  an  act 
entitled  ^^An  act  to  authorize  and  encourage  the  construc- 
tion of  levees,  dikes  and  drains,  and  the  reclamation  of 
wet  and  overflowed  lands  by  incorporated  companies,  and 
to  repeal  all  former  laws  relating  to  the  same  subject," 
which  act  became  a  law,  without  executive  approval,  on 
the  22d  day  of  May,  1869.  3  Ind.  Stat.  p.  222.  This  act, 
under  which  appellee  was  incorporated,  was  repealed  by 
an  act  approved  December  14th,  1872,  with  the  following 
proviso  in  said  repealing  act  : 

^^Providedy  that  the  existence  and  the  rights,  franchises 
and  powers  of  all  incorporated  companies  organized 
nnder  said  acts,  or  under  any  prior  law  of  this  State,  re- 
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pealed  by  said  acts,  the  main  line  of  whose  contemplated 
work  does  not  exceed  sixteen  miles  in  length,  shall  be 
saved  unimpaired  and  unaffected  by  this  repealing  act." 
Acts  1872,  p.  46. 

It  is  manifest  from  this  proviso^  that  all  corporations 
organized  under  the  said  act,  which  became  a  law  on  May 
22d,  1869,  the  main  line  of  whose  contemplated  work  did 
exceed  sixteen  miles  in  length,  on  said  14th  day  of 
December,  1872,  by  said  repealing  act,  lost  their  existence, 
rights,  franchises  and  powers  as  incorporated  companicR. 
Therefore,  it  became  and  was  necessary  that  such  corpora- 
tions as  might  come  within  said  proviso ,  for  the  purpose 
of  showing  that,  notwithstanding  said  repealing  act,  they 
still  had  a  legal  existence,  and  were  possessed  of  the 
rights,  franchises  and  powers  of  such  incorporated  com- 
panics,  should  aver  in  any  action  brought,  as  a  matter  of 
fact,  that  the  main  line  of  their  contemplated  work  did 
not  exceed  sixteen  miles  in  length.  In  the  case  at  bar, 
the  appellants'  counsel  say,  that  each  paragraph  of  appel- 
lee's complaint  waa  insufficient  on  the  demurrer  thereto, 
for  the  reason  that  it  did  not  contain  an  averment  that  the 
length  of  the  main  line  of  its  contemplated  work  did  not 
exceed  sixteen-  miles,  and  thereby  bring  itself  within  the 
proviso  of  said  repealing  act.  In  our  opinion,  this  point  is 
well  taken.  The  repealing  act  of  December  14th,  1872, 
is  general  and  sweeping  in  its  terms,  and  abolished  all 
corporations  organized  under  the  act  of  May  22d,  1869, 
except  those  the  main  line  of  whose  contemplated  work 
did  not  exceed  sixteen  miles.  The  courts  can  not  take 
notice  of  the  length  of  the  main  line  of  appellee's  con- 
templated work.  And  when  the  appellee  averred  in  its 
complaint,  that  it  was  a  corporation  under  a  law  which 
had  been  subsequently  repealed,  it  was  incumbent,  we 
think,  on  the  appellee  to  show,  by  proper  averments,  that 
its  existence,  rights,  franchises  and  powers  were  not  im- 
paired nor  affected  by  said  repealing  act. 

By  an  act  approved  March  10th,  1873,  to  authorize 
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and  encourage  the  construction  of  levees,  dikes,  drains 
and  ditches,  etc.,  the  Legislature  of  this  State  again  pro- 
vided for  the  organization  of  such  corporations  as  the 
appellee.  1  R.  S.  1876,  p.  418.  By  the  28th  section  of  said 
act,  the  act  which  hecame  a  law  on  the  22d  day  of  May, 
1869,  was  again  repealed.  In  the  29th  section  of  said 
act,  there  is  a  proviso  similar  to,  but  fuller  than,  the  pro- 
viso in  said  repealing  act  of  December  14th,  1872,  before 
cited.  The  proviso  in  said  29th  section  contained  this 
stipulation,  in  relation  to  corporations  which  had  been 
organized  under  the  laws  repealed  by  the  preceding  sec- 
tion ;  ^^  the  main  line  of  whose  contemplated  work  does  not 
exceed  sixteen  miles  in  length,  *  *  4c  •  {^q(J  ^  s\xi:Sx 
organizations  may  prosecute  and  complete  their  pro- 
posed work,  and  make  and  collect  assessments  to  defray 
the  costs  of  the  same  under  the  provisions  of  this  act,  in 
the  same  manner  as  if  they  had  been  organized  under 
the  same,  and  not  otherwise."    1  R.  S.  1876,  p.  427. 

If  it  is  conceded  that  the  main  line  of  appellee's  con- 
templated work  did  not  exceed  sixteen  miles  in  length, 
and  that,  therefore,  the  existence,  rights,  franchises,  and 
powers  of  the  appellee  were  saved,  unimpaired  and  un- 
afiected  by  the  repeal  of  the  law,  under  which  the  ap- 
pellee was  incorporated,  it  is  manifest,  we  think,  from 
said  proviso  in  said  29th  section,  that  in  the  collection  of 
assessments  the  appellee  must  be  governed  by  the  pro- 
visions of  the  said  act  of  March  10th,  1873,  on  that  sub- 
ject. Section  23  of  said  act  contains  this  provision  in 
regard  to  the  collection  of  assessments:  "That  before 
sucli  board  of  directors  shall  have  power  to  demand  or 
enforce  the  collection  of  any  portion  of  such  assessment, 
they  shall  execute  in  each  county,  through  which  the 
proposed  work  passes,  a  bond  payable  to  the  State  of 
Indiana,  in, a  sum  equal  to  the  entire  amount  of  the 
assessment  ordered  paid  in  that  county,  conditioned  for 
the  faithful  application  of  all  moneys  collected  by  them 
on  such  assessment,  to  the  lawful  and  necessary  purposes 
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of  the  association,  each  of  which  honds  shall  he  signed 
hy  one  or  more  freehold  sureties  resident  in  the  county 
in  which  it  is  filed,  and  it  shall  be  approved  by  the  board 
of  commissioners  of  the  county  in  which  the  assessment, 
to  which  it  relates  was  made,  and  recorded  and  deposited 
with  the  auditor  of  such  county."    1  R.  8. 1876,  p.  425. 

Appellee's  power  to  demand  and  enforce  from  the  ap- 
pellants the  collection  of  the  assessments,  mentioned  in 
the  difierent  paragraphs  of  appellee's  complaint,  was  and 
is  wholly  derived,  if  such  power  exists  or  existed  at  all, 
from  the  provisions  of  said  act  of  March  10th,  1878. 
And  no  such  power  did  or  could  exist,  until  appellee's 
board  of  directors  had  complied  strictly  with  the  require- 
ments of  said  proviso,  above  recited,  of  said  section  28 
of  said  act.  It  was  incumbent  on  the  appellee,  in  our 
opinion,  to  aver,  in  each  paragraph  of  its  complaint,  that, 
before  the  commencement  of  this  action,the  appellee's  board 
of  directors  had  executed  in  Tipton  county,  Indiana,  a  bond 
payable  to  the  State  of  Indiana,  in  a  sum  equal  to  the 
entire  amount  ordered  paid  in  said  Tipton  county,  con- 
ditioned for  the  faithful  application  of  all  moneys  col- 
lected by  them  on  such  assessment,  to  the  la^^'ful  and 
necessary  purposes  of  the  appellee,  signed  by  one  or 
more  freehold  sureties  resident  in  said  Tipton  county, 
and  approved  by  the  board  of  commissioners  of  said  county, 
and  recorded  and  deposited  with  the  auditor  of  said 
Tipton  county.  For  the  want  of  any  averment,  which 
can  be  regarded  as  even  substantially  complying  with  the 
requirements  of  said  proviso  in  said  section  28  of  the 
said  act  of  March  10th,  1878,  in  either  paragraph  of  ap- 
pellee's complaint,  in  this  action,  we  hold  that  the  court 
below  erred  in  overruling  appellants'  demurrer  to  each 
paragraph  of  said  complaint. 

We  now  come  to  the  consideration  of  the  alleged  error 
of  the  Howard  Circuit  Court,  in  remanding  this  cause 
from  that  court  to  the  court  below.  As  before  stated,  at 
the  first  term  of  the  court  below,  after  the  commence- 
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ment  of  this  action,  the  appellants  moved  the  court,  upon 
their  affidavit  filed,  for  an  order  changing  the  venue  of 
the  cause  from  said  Tipton  county.  The  application  was 
based  upon  the  third  statutory  cause  for  a  change  of 
venue,  2  R.  8. 1876,  p.  118 ;  and  the  motion  was  granted, 
and  the  venue  changed  from  the  court  helow  to  the 
Howard  Circuit  Court,  The  proceedings  of  the  latter 
court  in  this  action  were  duly  made  a  part  of  the  record 
of  this  cause  by  a  proper  bill  of  exceptions.  It  appears 
from  these  proceedings,  that  on  the  11th  day  of  January, 
1875,  the  appellee  orally  moved  the  Howard  Circuit  Court 
to  remand  this  cause  from  that  court  to  the  court  below, 
for  the  reason  that  the  transcript  and  papers  in  said 
cause  had  not  been  filed  in  said  Howard  Circuit  Court  ten 
days  before  the  first  day  of  the  then  term  thereof.  Where- 
upon the  appellants  objected  to  said  motion,  and  filed  the 
affidavit  of  one  of  the  appellants'  attorneys  in  support  of 
their  objection.  It  appeared  from  this  affidavit,  which 
was  not  controverted  in  any  manner  by  the  appellee, 
that,  at  the  time  the  appellants  filed  their  affidavit  and 
motion  in  the  court  below,  and  obtained  the  order  chang- 
ing the  venue  of  the  cause  to  the  Howard  Circuit  Court, 
the  affiant  paid  the  costs  occasioned  by  such  change  of 
venue;  that,  in  a  few  days  afterward  and  in  time  to 
perfect  such  change  of  venue  for  that  term  of  said  last 
named  court,  the  affiant  made  inquiry  concerning  the 
making  of  the  transcript  to  be  sent  to  said  court,  and 
was  then  informed  by  the  deputy-clerk  of  the  court  be- 
low, that  the  papers  and  transcript,  properly  certified,  in 
this  cause,  had  all  been  sent  to  the  clerk  of  the  Howard 
Circuit  Court ;  and  that  affiant,  relying  upon  said  informa- 
tion, paid  no  further  attention  to  the  matter,  until  he 
learned  on  the  second  day  of  the  then  term  of  that  court, 
for  the  first  time,  that  the  clerk  of  the  court  below  had 
failed  to  transmit  the  certified  transcript  and  papers  in 
this  cause  to  the  clerk  of  the  Howard  Circuit  Court ; 
that,  on  the  day  following,  the  affiant  notified  the  clerk 
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of  the  court  below  of  his  failure  to  transmit  said  tran- 
script and  papers,  in  said  cause,  and  thereupon  the  said 
clerk  did  make  out  and  certify  such  transcript,  and  trans- 
mitted the  same  and  the  papers  in  said  cause  to  the  clerk 
of  said  Howard  Circuit  Court,  in  which  latter  court  the 
same  were  filed  on  the  19th  day  of  December,  1874;  and 
affiant  said,  that  the  failure  to  perfect  the  change  of 
venue  in  this  cause,  in  time  for  the  then  term  of  said 
court,  was  not  procured  with  the  wish,  knowledge,  or 
consent  of  the  appellants  or  of  affiant,  and  without  their 
fault;  and  the  affiant  asked  that  court  to  overrule  the 
appellee's  motion  to  remand  the  papers  in  said  cause  to 
the  court  below. 

And  thereupon  the  said  Howard  Circuit  Court  over- 
ruled the  appellants'  objections  and  sustained  the  appel- 
lee's motion,  and  ordered  the  clerk  of  that  court  to  return 
and  remand  this  cause,  and  all  the  papers  therein,  to  the 
court  below;  to  which  rulings  of  the  Howard  Circuit 
Court  the  appellants  at  the  time  excepted,  and  their  bill 
of  exceptions  was  then  and  there  signed  and  sealed  by 
that  court,  and  made  part  of  the  record  of  this  cause. 

These  proceedings  of  the  Howard  Circuit  Court  were, 
in  our  opinion,  wholly  unauthorized  by  law.  Appellants' 
application  for  a  change  of  venue  in  this  case,  as  we  have 
already  seen,  was  founded  upon  the  third  statutory  cause 
for  changes  of  venue.  When  such  an  application  is  prop- 
erly made,  the  court  to  which  it  is  addressed  has  no 
discretion  in  regard  to  its  action ;  it  must  grant  the  change 
of  venue.  This  has  been  so  often  ruled  by  this  court, 
that  we  need  not  cite  authorities  in  its  support.  Where, 
as  in  the  case  at  bar,  the  application  is  based  upon  any  or 
all  of  the  causes  mentioned  in  the  third  specification  of 
section  207  of  the  practice  act,  section  208  of  the  same 
act  directs,  with  clearness  and  precision,  the  action  which 
the  court  to  which  the  application  is  addressed  may  take 
thereon.  The  court  may  do,  and  direct  to  be  done,  just 
what  said  section  208  authorizes  or  requires  to  be  done  in 
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8ach  cases ;  and  we  know  of  no  rale  of  law  or  practice, 
onder  or  by  Virtue  of  which  the  court  may  do  aught 
more  than  is  clearly  authorized  in  and  by  said  section. 

By  this  section  208,  but  one  duty  is  imposed  upon  "  the 
party  applying  for  the  change  "  of  venue,  and  that  is,  to 
pay  ^^  the  costs  thereof,"  being  the  costs  occasioned  by  the 
change.  It  seems  to  us,  that,  if  ^^  the  party  applying  for 
tlie  change"  promptly  pays  "the  costs  thereof,"  when  the 
change  is  grunted,  such  party  has  done  all  that  he  can 
do,  and  all  that  the  law  contemplates  he  should  do,  to  per- 
fect the  change  "  ten  days  before  the  first  day  of  the  next 
term  of  «the  court,  to  which  the  change  is  taken."  The 
law  does  not  contemplate  that  the  party  applying  for  the 
change  shall  be  entrusted  with  the  transcript  and  papers 
for  transmission,  nor  does  the  law  impose  the  duty  on 
such  party  to  transmit  the  same,  to  the  clerk  of  the  court 
to  which  the  venue  is  changed.  But  the  law  does  pro- 
vide, that  "  the  clerk  of  the  court,  in  which  the  suit  is 
pending,  shall  forthwith  transmit  the  papers  and  a  tran- 
script of  the  proceedings,  to  the  clerk  of  the  court  to 
which  the  venue  is  changed."  When  the  appellants  in 
this  case,  through  their  attorney,  promptly  paid  the  costs 
of  the  change  of  venue,  as  soon  as  it  was  granted,  and 
when  they  afterward,  and  in  time  to  perfect  the  change, 
through  their  attorney,  made  enquiry  of  the  deputy-clerk 
of  the  court  below,  concerning  the  making  of  the  tran- 
script in  the  case,  and  were  then  informed  by  said  deputy- 
clerk  that  the  papers  and  transcript  in  this  cause  had  all 
been  sent  to  the  clerk  of  the  Howard  Circuit  Court,  it 
would  seem  that  the  appellants  had  not  been  guilty  of 
any  laches  whatever,  by  or  through  which  they  ought  to 
lose  the  benefit  of  their  application  for  a  change  of  venue. 

It  is  provided  in  said  section  208  of  the  practice  act, 

that,  "  if  a  party  applying  for  a  change  of  venue  shall 

fail  to  perfect  the  same  ten  days  before  the  first  day  of 

the  next  term  of  the  court  to  which  the  change  is  taken. 

Vol.  LVI.^16 
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or  within  such  time  as  the  court  shall  prescrihe  in  the 
order  granting  the  change,  said  party  shall  pay  all  the 
costs  made  in  the  case  up  to  the  time  of  such  failure."  2 
R.  S.  1876,  p.  119. 

It  is  doubtful,  if,  under  this  provision,  a  party  applying 
for  a  change  of  venue,  who  fails  to  perfect  the  same  as 
therein  provided,  can  be  punished  for  such  failure  in  any 
other  mode,  or  to  any  greater  extent,  than  the  law  itself 
provides  for,  namely,  that  '^  said  party  shall  pay  all  the 
costs  made  in  the  case  up  to  the  time  of  such  failure.'^ 
But  we  need  not  decide  this  point  in  this  case.  It  is  very 
clear  to  our  minds,  in  this  case,  that,  upon  the  showing 
made  by  the  appellants,  the  Howard  Circuit  Court  erred 
in  its  decision,  sustaining  appellee's  motion  to  return  and 
remand  this  cause  from  that  court  to  the  court  below. 

Other  errors  are  assigned  by  the  appellant!^  calling  in 
question  the  decisions  of  the  court  below,  in  sustaining 
appellee's  demurrer  to  several  paragraphs  of  the  appel- 
lants' answer;  but,  as  the  conclusion  we  have  reached 
will  oblige  the  appellee  to  amend  each  paragraph  of  its 
complaint  in  this  cause,  and  as  appellants'  answers  to 
such  amended  complaint  may  differ  materially  from  their 
present  answers,  as  set  out  in  the  record,  we  deem  it  un- 
n'ecessary  for  us  now  to  consider  and  decide  any  questions 
in  relation  to  the  appellants'  present  answers. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee,  and  the  cause  is  remanded,  with 
instructions  to  the  court  to  sustain  the  appellants'  demur- 
rers to  each  paragraph  of  the  appellee's  complaint;  and, 
if  the  appellants  desire  it,  to  order  the  clerk  of  the  court 
below  to  make  out  a  complete  transcript  of  the  record  of 
that  court  in  this  cause,  and  to  transmit  the  same  and  all 
the  papers  in  this  action  to  the  clerk  of  the  Howard 
Circuit  Court,  and  for  further  proceedings. 
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CosmABUL—Smi  on  Bond.-^Falm  Betitm.^Former  Beanrnnf.-^FUading, — 
In  an  action  upon  the  official  hond  of  a  conatahle,  for  making  a  false  re- 
turn on  an  execution,  an  answer  averring  a  former  recovery  upon  the 
nune  bond,  in  an  action  thereon  for  failing  to  make  a  retom  of  such  ex- 
ecution, is  insufficient. 

Same. — Approml  of  Bomd, — OmtUy  Clerk — A  paragraph  of  answer  in  such 
action,  alleging  the  bond  in  suit  to  be  void  for  want  of  authority  to  ap- 
prove such  bond,  in  the  county  clerk  who  had  approved  it,  but  without 
alleging  facts  showing  such  want  of  authority,  is  insufficient. 

8amb. — Clerks  of  circuit  courts  have  aatiiority  to  approve  tiie  additional 
official  bonda  of  oonstablee. 

From  the  Boone  Circuit  Court. 

G.  H.  Goodwin^  for  appellants. 

It.  W.  Harrison  and  %  J.  TerhunCj  for  appellee. 

Ps&KiNS,  C.  J. — Suit  against  a  constable  and  his  sure- 
ties, on  the  official  bond  of  the  constable.  Breach,— the 
making  of  a  false  return. 

Answer  in  three  paragraphs. 

First.    General  denial ; 

Second.    Former  recovery ;  and. 

Third.    That  the  bond  sued  on  was  void. 

The  court  sustained  a  demurrer  to  the  second  and  third 
paragraphs  of  answer.  Trial  upon  the  general  issue. 
Judgment  for  the  plaintiff  for  four  hundred  and  six  dol- 
lars and  sixteen  cents.  A  motion  for  a  new  trial  was 
denied. 

The  evidence  on  the  trial  sustains  the  finding  of  the 
court.  A  false  return  was  made  upon  executions  on 
two  judgments,  whereby  the  plaintiff  therein  lost  the 
benefit  of  them.  The  statute  enacts,  (2  R.  S.  1876,  p.  652, 
sec.  9,)  that  *^Any  constable  who  shall  make  any  false 
return  of  any  writ,  or  who  shall  fail  to  return  the  same 
at  the  return  day  thereof,  or  who  shall  fail  to  discharge 
any  duties  incumbent  on  him  by  law,  shall,  with  his  sure- 
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ties,  be  liable  on  his  bond  to  the  person  injured,  to  the 
extent  of  the  injury,  with  ten  per  cent,  damages  thereon/' 

The  judgment  in  this  ease  was  rendered  in  accordance 
with  the  foregoing  section.  The  court  did  not  err  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  answer. 
It  alleged  a  former  abjudication  in  a  suit  upon  the  same 
bond,  in  favor  of  the  defendant  to  this  suit,  but  shows 
that  the  issue  in  that  suit  was  not  the  same  as  in  this.  In 
the  former  suit,  the  breach  alleged  was  a  failure  to  make 
a  return  to  the  executions.  In  this  suit,  the  breach  alleged 
is  the  making  of  false  returns,  viz.:  that  he  had  searched 
for  and  could  find  no  property  subject  to  execution,  when, 
in  truth,  he  had  not  searched  for  property ;  and  that,  if  he 
had,  he  could  have  found  more  than  a  sufficiency  to  sat- 
isfy the  executions,  but  which  property  was  afterward 
disposed  of^  so  that  plaintifis  lost  their  demands.  The 
issues  in  the  two  cases  were  not  the  same,  and,  hence,  the 
former  judgment  was  no  bar  to  this  suit. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
third  paragraph  of  answer.  That  paragraph  averred 
that  the  bond  was  void,  that  the  clerk  had  no  power  to 
approve,  but  alleged  no  facts  sufficient  to  show  the  cor- 
rectness of  the  conclusions  averred  in  this  paragraph 
of  answer.  But,  we  may  remark,  if  counsel  will  peruse 
the  legislation  on  the  subject  of  official  bonds,  contained 
in  1  R.  S.  1876,  between  pages  189  and  195,  inclusive,  he 
will  discover  that  additional  official  bonds  may  be  taken, 
in  proper  cases,  and  that  clerks  of  circuit  courts  may 
approve  them,  though  it  is  not  averred  that  the  bond  in 
this  case  is  such. 

The  judgment  below  is  affirmed,  with  costs 
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CBnaKAL  Law. — Fhlae  IVetmoa. — IndutmenL — ^An  indictmeiit  for  obtaining 
goods  by  means  of  false  pretences,  practised  by  the  defendant  upon  a 
person  who,  "relying  upon  said  false  representations,"  parted  with  his 
goods  and  was  thereby  defrauded,  sufficiently  shows  him  to  have  believed 
such  representations  to  be  true. 

8AUE.^Solveney, — Nature  of  ^ttenee, — A  false  representation  by  the  de- 
fendant as  to  hii  solvency  and  ability  to  pay  for  goods  obtained  by 
means  thereof,  made  by  him  to  the  person  defrauded,  in  such  manner  as 
to  deceive  him,  and  as  would  deceive  a  man  of  ordinary  intelligence,  is 
sufficient  to  support  an  indictment  therefor. 

Same. — Jnkrudion  to  Jfinry. — I^romnee  injury, — The  jury  trying  a  criminal 
cause  *'have  the  right  to  determine  the  law  and  the  facts." 

Same. — An  instruction  to  the  jury  in  such  cause,  alleging  certain  proposi- 
tions therein  stated  to  be  law,  and  informing  them  that  they  are  bound 
thereby,  is  erroneous. 

Sake. — Indmdwd  OpmUm  of  Jwige, — ^An  instruction  by  the  court  of  its 
own  motion  to  the  jury  in  a  criminal  cause  informed  them  that  certain 
propositions,  therein  stated,  were  law,  as  determined  by  the  Supreme 
Court,  but. that,  though  binding  both  him  and^the  jury,  in  the  private 
opinion  of  the  judge  giving  such  instruction,  such  propositions  would 
enable  criminals  to  escape  punishment. 

Htidt  ^^  ^^<^  instruction  is  erroneous. 

GAflB  Modified.— Jones  v.  Tkt  Suue,  60  Ind.  478,  modified. 

From  the  Fountain  Circuit  Court. 

-ff.  H.  Doehtermanj  for  appellant. 
T.  L.  StUweU^  Prosecuting  Attorney,  and  C.  A,  BuS" 
kirk,  Attorney  General,  for  the  State. 

HowK,  J. — The  appellant  and  one  Albert  Bush  were 
jointly  indicted  by  the  grand  jury  of  the  court  below,  at 
its  February  term,  1877,  for  obtaining  goods  by  false  pre- 
tences. At  the  same  term,  appellant  and  said  Bush  ap- 
peared in  person  and  by  counsel,  and  jointly  moved  the 
court  below  to  quash  the  indictment,  which  motion  was 
overruled,  and  the  defendants  excepted.  And  the  appel- 
lant and  said  Bush  having  been  arraigned  on  said  indict- 
ment, for  plea  thereto,  said,  that  they  were  not  guilty  as 
therein  charged.    Upon  appellant's  motion,  it  was  ordered 
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by  the  coart  that  he  and  his  codefendant  be  granted  sep- 
arate trials. 

And  thereupon  the  appellant  was  tried  by  a  jury  in  the 
court  below,  >and  a  verdict  was  returned,  finding  the  ap- 
pellant guilty  as  charged  in  the  indictment,  and  assessing 
his  punishment  at  two  years'  imprisonment  in  the  state- 
prison,  and  a  fine  of  five  dollars.  Upon  written  causes 
filed,  the  appellant  moved  the  court  below  for  a  new  trial 
of  this  cause,  which  motion  was  overruled,  and  to  this 
decision  appellant  excepted.  Appellant  also  moved  the 
court  below  in  arrest  of  judgment,  which  motion  was  also 
overruled,  and  appellant  excepted.  And  judgment  was 
then  rendered  upon  the  verdict  by  the  court  below,  from 
which  judgment  this  appeal  is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below,  to  wit: 

Ist.  In  overruling  the  appellant's  motion  to  quash  the 
indictment. 

2d.  In  overruling  appeUant's  motion  in  arrest  of  judg- 
ment. 

8d.  In  overruling  appellant's  motion  for  a  new  trial ; 
and, 

4th.  In  making  the  remarks  and  statements  in  refer- 
ence to  the  law  and  instructions  asked  by  the  appellant, 
and  given  by  the  court  below,  as  set  out  in  the  bill  of 
exceptions  filed  March  7th,  1877. 

The  first  two  of  these  alleged  errors  call  in  question  the 
sufiiciency  of  the  facts  stated  in  the  indictment  in  this 
cause,  to  constitute  a  public  ofience  under  the  criminal  law 
of  this  State.  As  necessary  to  a  proper  understanding 
of  the  questions  thus  presented  for  our  consideration,  w« 
will  set  out  the  material  part  of  the  indictment  in  this 
case,  omitting  the  merely  introductory  and  formal  parts 
thereof. 

The  indictment  charged,  ^Hhat  Charles  Clifibrd  and 
Albert  Bush,  late  of  said  county,  on  or  about  the  1st  day 
of  January,  A.  D.  1877,  at  and  in  said  county  and  State 
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aforesaid,  did  then  and  there  unlawfully^  feloniously,  de- 
signedly, and  with  intent  to  defraud  one  Thomas  W.  Mc- 
Clure,  and  for  the  purpose  of  obtaining  credit  of  and  from 
the  said  Thomas  W.  McClure,  did  falsely  pretend  to  the 
said  Thomas  W.  McClure,  that  they,  the  said  Charles  Clif- 
ford and  Albert  Bush,  were  then  residents  of  the  town  of 
Covington,  Fountain  county.  State  of  Indiana,  and  that 
they  had  located  in  said  town  permanently,  and  were 
going  to  carry  on  the  business  and  occupation  of  tailor- 
ing and  manufacturing  cigars  in  said  town,  and  that  they 
were  responsible  for  their  debts  and  solvent,  and  the  said 
Thomas  W.  McClure,  relying  on  said  false  representationis, 
and  by  means  of  said  false  representations  and  false  pre- 
tences, the  said  Charles  Clifford  and  Albert  Bush  did  then 
and  there  feloniously  obtain  from  th^  said  Thomas  W. 
McClure,  on  credit,  one  bedstead  of  the  value  of  eighteen 
dollars,  one  moss  mattress  of  the  value  of  ten  dollars,  one 
set  of  chairs  of  the  value  of  ten  dollars,  all  the  personal 
property  of  the  said  Thomas  W.  McClure,  with  the  in- 
tent then  and  there  and  thereby  to  cheat  and  defraud  him, 
the  said  Thomas  W.  McClure :  whereas,  in  truth  and  in 
fact,  the  said  Charles  Clifford  and  Albert  Bush  were  not 
then  residents  of  the  said  town  of  Covington,  Fountain 
county.  State  of  Indiana,  and  had  not  located  in  said  town 
permanently,  and  were  not  going  to  carry  on  the  business 
and  occupation  of  tailoring  and  manufacturing  cigars  in 
said  town,  and  were  not  responsible  for  their  debts  and 
were  not  solvent,  contrary  to  the  form  of  the  statute,"  etc. 

This  indictment,  it  will  be  seen,  attempted  to  charge 
the  appellant  and  his  codefendant,  Albert  Bush,  with  the 
commission  of  the  felony,  which  is  defined,  and  its  pun- 
ishment prescribed,  in  and  by  the  27th  section  of  '^An  act 
defining  felonies,  and  prescribing  punishment  therefor," 
approved  June  10th,  1852.  2  R.  S.  1876,  p.  423.  This  sec- 
tion reads  as  follows : 

"Sec.  27.  If  any  person,  with  intent  to  defraud 
another,  shall  designedly,  by  color  of  any  false  token  or 
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writing,  or  any  false  pretence,  obtain  the  signature  of 
any  person  to  any  written  instrument,  or  obtain  from  any 
person  any  money,  transfer^  note,  bond  or  receipt,  or 
thing  of  value ;  such  person  shall,  upon  conviction  there- 
of, be  imprisoned  in  the  State's  prison  not  less  than  two 
nor  more  than  seven  years,  and  fined  not  exceeding 
double  the  value  of  the  property  so  obtained."  2  R.  8. 
1876,  p.  436. 

Appellant's  counsel  has  very  elaborately  argued  the 
question  of  the  legal  sufficiency,  or  rather  insufficiency,  of 
the  indictment  in  this  case.  In  so  doing,  he  has  displayed 
great  zeal  and  ingenuity  in  his  search  for  objections  to  the 
indictment,  and  much  industry  and  ability  in  support  of 
his  objections,  when  found.  We  will  consider,  as  briefly 
as  we  can,  such  of  these  objections  as  we  deem  most  ma- 
terial. It  is  objected  to  the  indictment,  that  it  contains 
no  allegation  that  the  prosecuting  witness  believed  that 
the  representations  made  to  him  by  appellant  were  true. 
It  is  alleged,  that  he  relied  upon  the  false  representations, 
and  it  seems  to  us  that  this  expression  includes  a  belief  in 
the  truth  of  the  false  representations.  The  allegation 
used  in  the  indictment  is  fully  the  equivalent  of,  and,  we 
think,  even  stronger  than,  the  one  to  which  the  objection 
applies.  When  it  is  said,  that  one  relied  upon  a  repre- 
sentation, the  idea  conveyed  to  the  mind  by  the  expres- 
sion is,  not  only  that  he  believed  the  representation  to  be 
true,  but  that  upon  his  belief  or  faith  he  had  acted,  or  was 
willing  to  act.  In  support  of  this  objection,  we  are  refer- 
red by  appellant's  counsel  to  the  case  of  Jones  v.  771^ 
State^  50  Ind.  473.  One  single  expression,  when  detached 
from  the  context,  in  the  opinion  written  by  the  learned 
judge  in  the  case  cited,  would  seem  to  support  the  appel- 
lant's objection  in  this  case,  but  when  the  entire  opinion 
is  examined,  it  will  be  readily  seen  that  this  expression 
was  merely  an  inaccurate  statement  of  the  point  really 
decided. 

It  is  also  insisted  by  appellant's  attorney,  as  an  objection 
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to  the  indictment,  that  the  representations  stated  therein 
were  not  sach  as  would  induce  a  prudent  or  cautious 
man  to  part  with  his  goods.  It  might  perhaps  be  said, 
in  answer  to  this  objection,  that  it  does  not  appear  that 
all  the  inhabitants  of  this  State  are  prudent  or  cautious 
men.  Nor  does  it  appear  that  the  law,  which  appellant 
is  charged  to  have  violated,  was  solely  enacted  for  the 
protection  of  the  prudent  or  cautious  people  of  this  State. 
It  is  true,  that  it  is  not  every  false  pretence,  on  which  a 
criminal  charge  may  be  predicated ;  but  such  false  rep- 
resentations of  alleged  existing  facts,  as  might  deceive 
the  man  of  common  intelligence,  will  support  an  indict- 
ment for  obtaining  goods  under  false  pretences,  and  in 
such  a  case  the  party  indicted  ought  not  to  be  permitted 
to  escape  the  punishment  prescribed  for  the  offence, 
upon  the  plea  that  a  prudent  or  cautious  man  would  not 
have  been  deceived  by  his  false  representations.  It  is 
unnecessary  for  us  to  consider  this  objection  at  any 
greater  length.  It  is  clear  to  our  minds,  that  appellant's 
representations,  in  regard  to  his  responsibility  and  sol- 
vency, if  false,  as  charged  in  the  indictment,  in  this  case, 
were  representations  as  to  alleged  existing  facts,  and 
were,  therefore,  sufficient  to  support  the  criminal  charge, 
under  the  law  of  this  State.  The  State  v.  Mdgeey  11  Ind. 
154 ;  and  Leobold  v.  The  State,  88  Ind.  484. 

Still  other  objections  were  urged  by  appellant's  counsel, 
to  the  sufficiency  of  the  indictment  in  this  case ;  but  we 
need  not  set  them  out,  nor  consider  them,  as  we  have 
concluded  that  none  of  them  were  well  taken.  In  our 
opinion,  no  error  was  committed  by  the  court  below,  in 
overruling  either  appellant's  motion  to  quash  the  indict- 
ment, or  his  motion  in  arrest  of  judgment. 

The  third  alleged  error,  assigned  by  the  appellant  in 
this  cause,  is,  that  the  court  below  erred  in  overruling 
his  motion  for  a  new  trial.  Several  causes  for  a  new 
trial  were  assigned  by  the  appellant,  in  his  motion  there- 
for, addressed  to  the  court  below.    In  the  view,  however, 
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whioh  we  are  compelled  to  take  of  the  trial  of  the  ap- 
pellant, in  the  court  below,  as  the  same  is  made  manifest 
in  the  record  of  this  cause,  it  will  be  unnecessary,  and 
perhaps  would  be  improper,  for  us  to  express  our  views 
on  any  question  presented  by  the  motion  for  a  new  trial, 
other  than  the  action  of  the  court  in  its  charge  to  the 
jury  trying  the  cause.  It  appears  by  a  bill  of  exceptions, 
which  is  properly  in  the  record,  that  on  the  trial  the 
appellant  asked,  and  the  court  below  gave,  the  following 
instruction,  to  wit : 

**  Gentlemen  of  the  jury: — ^Before  you  can  find  the  de- 
fendant guilty  of  obtaining  goods  under  false  pretences, 
as  charged  in  the  indictment,  you  must  find  that  the 
pretences  were  talbe  and  made  of  an  existing  fact,  and 
made  for  the  purpose  of  inducing  the  prosecuting  wit- 
ness, Thomas  W.  McOlure,  to  part  with  the  goods,  or 
some  portion  of  the  goods,m€ntioned  in  the  indictment, 
and  to  which  a  person  of  ordinary  caution  would  give 
credit ;  a  pretence,  therefore,  that  the  defendant  would 
do  an  act  he  did  not  intend  to  do,  is  not  within  the 
statute,  because  it  is  a  mere  promise  for  his  future 
conduct/' 

It  appears  from  the  record,  that  immediately  after 
giving  this  instruction  to  the  jury,  the  court  below,  on  its 
own  motion  and  over  the  appellant's  objection,  made  to 
the  jury  the  following  statements  and  remarks,  on  said 
instruction : 

<^  This  instruction,  gentlemen,  states  the  law  as  deter- 
mined by  our  Supreme  Court ;  my  own  individual  opinion 
being  contrary  to  this  determination  of  the  law  on  this 
question,  that  is,  as  to  the  question,  that  the  false  pre- 

Itenoes  must  be  of  such  a  character  as  to  induce  a  prudent 
or  cautiow  man  to  part  with  Jiis  property.  The  view  of 
the  law,  as  taken  by  the  Supreme  Court  of  our  State  as 
to  this  question,  in  my  opinion,  would  enable  almost 
every  confidence  man  to  escape  punishment;  but  my  own 
private  opinion  and  the  determination  of  the  law  by  the 
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Supreme  Court  are  two  different  tfainge.  I  am  bound  by 
the  decision  of  the  Supreme  Court,  and  so  are  you,  and 
tbe  case  must  be  determined  by  ihe  law  as  it  is,  and  not 
by  my  private  opinion." 

Comment  upon  these  statements  and  remarks  of  the 
court  below,  it  seems  to  us,  is  wholly  unnecessary.  Of 
course,  the  judge  of  the  court  below,as  a  citizen,  had  the 
same  right  as  any  other  citizen,  no  more  and  no  less,  to 
his  ^^  own  individual  opinion  "  as  to  the  correctness  of  the 
law  as  determined  by  this  court.  But  the  court  below 
erred,  in  our  opinion,  when  it  gave  to  the  jury  trying 
this  cause  the  ^^ individual  opinion"  of  its  judge,  "being 
contrary  to  this  determination  of  the  law  "  by  this  court. 
Ifor  will  the  declaration,  "  I  am  bound  by  the  decision  of 
the  Supreme  Court,  and  so  are  you,"  atone  for  this  error ; 
for  the  latter  part  of  this  declaration  was  itself  an  error. 
The  jury  were  not  bound  by  the  law,  as  determined  by 
this  court,  for  under  the  constitution  of  this  State,  ^^  In 
all  criminal  cases  whatever,  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts."  And  it  is  in  this,  as 
it  seems  to  us,  that  the  statements  and  remarks  of  the 
court  below,  above  set  out,  might  work  injustice,  which 
was  not  intended,  to  the  appellant  in  this  case.  For  the 
jury,  who  were  the  judges  of  the  law  and  the  facts,  were 
told  by  the  court  below,  that,  in  the  opinion  of  its  judge, 
the  law,  as  determined  by  this  court,  "would  enable 
almost  every  confidence  man  to  escape  punishment ; " 
the  implication,  of  course,  being  that  the  "individual 
opinion "  of  said  judge,  which  was  "  contrary "  to  the 
law  as  determined  by  this  court,  would  not  enable  any 
confidence  man  to  escape  punishment.  The  jury,  who 
were  judges  of  the  law  and  facts,  after  being  fully  informed 
not  only  of  the  law  of  the  case  as  determined  by  this 
court,  but  also  of  the  "  individual  opinion  "  of  the  judge 
of  the  court  below,  as  well  of  the  law  as  of  the  eftect  of 
the  law,  were  told  that  they  were  bound  by  the  law,  and 
sent  out  to  make  up  their  verdict.  Under  these  circumstan- 
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ces,  can  any  one  believe  that  the  appellant  had  a  fair  and 
impartial  trial  in  the  court, below?    We  think  not. 

For  the  reasons  given  in  onr  opinion,  the  conrt  below 
erred  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  and  for  further  proceedings ;  and 
the  clerk  of  this  court  will  issue  the  proper  notice  to  the 
warden  of  the  state-prison  to  return  the  appellant  to 
the  sheriff  of  Fountain  county. 


LOWRET  V.  EeERAN. 


SuFBJDCE  Oomrr.— JVeufibe. — Weight  i^Emdmee. — ^The  Sapreme  Goart  will 
not  di»torb  the  finding  or  Terdict  in  a  cause  upon  tlie  mere  weight  of  the 
evidence,  even  thongh  by  the  record  the  preponderance  thereof  eeems 
to  be  against  it. 

From  the  Montgomery  Circuit  Court. 

L.  Wallace  and  G.  D.  Hurley ^  for  appellant. 

Perkins,  C.  J. — Suit  by  appellant,  against  appellee,  on 
an  alleged  parol  contract  to  pay  him  five  hundred  and 
twenty-five  dollars. 

Answer  in  three  paragraphs : 

First.    General  denial ; 

Second.    Payment;  and, 

Third.  Payment,  with  specifications  of  manner  of 
payment. 

Reply  in  denial. 

Trial  by  the  court,  and  a  finding  and  judgment  for 
plaintiff  for  twenty-five  dollars.  A  motion  for  a  new 
trial,  by  the  plaintiff,  was  denied. 

The  plaintiff  appeals. 
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He  claims  the  judgment  is  for  too  small  an  amount. 

The  question  is  one  of  fact,  determinable  by  the  court 
upon  the  evidence  alone. 

Appellant's  counsel  review  it,  and  come  to  the  conclu- 
sion that  it  preponderates,  as  it  appears  on  paper,  in  the 
bill  of  exceptions,  in  favor  of  the  plaintiff. 

We  incline  to  think  the  plaintiff's  counsel  are  right  in 
this ;  but  the  preponderance  of  evidence  on  paper  is  but 
a  numerical  preponderance,  or  a  preponderance  in  weight, 
inferred  from  quantity  or  bulk ;  while  the  legal  prepon- 
derance is-  one  of  weight  of  items  or  parts  of  testimony ; 
and  the  court  below  has  great  advantage  over  this  court 
in  estimating  the  relative  weight  of  different  portions  of 
the  evidence  given  in  a  cause.  That  depends  much  on 
the  credibility  of  the  different  witnesses.  The  credibility 
of  a  witness  can  not  be  well  determined  by  reading  the 
testimony  of  the  witness,  nor  by  ; hearing  it,  even;  but 
only  by  hearing  it  and  seeing  the  witness.  The  court 
may  see  falsehood,  want  of  information,  concealment,  and 
prevarication  in  a  witness,  when  it  can  not  read  it  or 
liear  it. 

Acting  upon  the  uniform  judicial  rule,  in  declining  to 
disturb  a  finding  of  the  court  below,  where  there  is  con- 
flict in  the  evidence,  we  must  affirm  the  judgment. 

Affirmed,  with  costs. 


LOUGHRIDGE  V.  ThB  CiTT  OP  HUNTINQTON. 

CmEB  AVD  TowHB. — Town  of  Huntington. — Ordinanea  of, — IVii/teafum  </. — 
StfOMlt  OonatruedL — ^The  object  of  the  ten  days'  pnblication  of  ordinances 
of  tlie  town  of  Huntington,  as  reqnired  hj  the  5th  section  of  "An  act  in- 
corporating the  town  of  Huntington/'  (Local  Laws  of  1848,  p.  487,)  ap- 
proved February  16th,  1848,  was  to  give  them  the  force  and  validity  of 
ordinances. 
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BAMXrSnd  JwjwniMwnif.—Jfawg  lo  .V—  PwMJwf— The  ol^ect  of  Uie 
three  weeks'  pablicatjoo  of  a  oopj  of  an  otdiBanee  for  tk  impranmtat 
of  a  itfeeC  of  radi  town,  as  reqoired  bj  the  17th  sertian  of  each  act,  as 
amwided  bj  "An  act  to  amend  the  5th,  l^h  and  17th  sectkaK,"  ett^  of 
such  act,  (Acts  1955, 8pec  SesL,  p.  97,)  approved  Deoembcr  Slst,  186S, 
waa  soklj  for  the  purpose  of  giving  notice  to  mm  niMhiit  owners  of  kts 
in  socfa  town,  sflected  hj  the  sdoptioo  of  soch  ordinance,  and  was  in  ad- 
dition, and  tabseqnent  to,  the  pablication  required  by  sodi  section  b. 

Sake.— ''AWea&m /or  Tkne  OrnxxMl^ot  fTeeb"  Ikfkttdr-Thit  "pablica- 
tion lor  three  oonsecatiTe  we^s  in  some  newspaper,**  as  required  br  such 
•eetjoo  17,  is  a  publicatioD  for  twentj-one  daji^  and  not  simplj  three 
insertions  in  such  newspaper. 

Same. — ^ToCiee  q^  hdUxng  ComiraeL — Upon  the  failure  of  sudi  non-resident 
owner,  for  the  fall  space  of  sixty  days  after  the  completion  of  the  pofali- 
cstioDs  of  saefa  ordtnsnoe,  ss  required  by  each  sections  5  and  17,  to  mske 
the  improrement  required  by  such  wdinsnoe,  the  common  eoancil  of 
such  town  could  require  her  marshal  to  give  ten  days'  additional  notice 
that  he  would  let  the  contract  for  making  such  improremenL 

Same. — A  valid  contract  for  the  making  of  such  improTement,  binding 
either  such  non-resident  or  bis  lot,  could  not  be  let  until  the  expiration 
<rf  at  least  one  hundred  and  one  days  from  the  passage  of  such  ordinance, 
ineludiiig  the  making  of  all  such  publications  and  the  giving  of  sodi 
notices. 

Prom  the  Huntington  Circuit  Court. 

L.  P.  MiUigaTij  A.  Moore,  J.  Farrar  and  J.  L.  Farrarj 
for  appellant, 
S.  F.  Ibach  and  G.  W.  StuUsj  for  appellee. 

HowK,  J. — ^Appellee,  as  plaintiff,  sued  the  appellant,  as 
defendant,  in  the  court  below,  to  recover  the  cost  of  cer- 
tain street  improvements,  and  to  have  the  same  declared 
a  lien  on  certain  real  estate.  Appellee's  complaint  was 
in  two  paragraphs.  The  appellant  demurred  separately 
to  each  paragraph  of  the  complaint,  for  the  want  of  suf- 
ficient facts  therein  to  constitute  a  cause  of  action ;  which 
demurrer  was  overruled,  and  appellant  excepted.  The 
appellant  then  answered,  in  three  paragraphs,  as  follows : 

First.     A  general  denial ; 

Second.  The  causes  of  action  did  not  accrue  within 
six  years  before  the  commencement  of  the  action ;  and, 
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Third.  The  caases  of  action  did  not  accrae  within  two 
years  hefore  the  commencement  of  the  action. 

Appellee  demurred  separately  to  the  second  and  third 
paragraphs  of  appellant's  answer ;  which  demurrers  were 
sustained  hy  the  court  helow,  and  the  appellant  excepted. 
And  the  action,  heing  at  issue,  was  tried  hy  the  court 
helow,  without  a  jury,  and  a  finding  made  in  favor  of 
appellee  and  against  the  appellant.  On  written  causes 
filed,  appellant  moved  the  court  helow  for  a  new  trial, 
which  motion  was  overruled,  and  appellant  excepted. 
Appellant  also  moved  the  court  helow  in  arrest  of  judg- 
ment, which  motion  was  overruled,  and  appellant  excepted. 
And  judgment  was  rendered  upon  the  finding  of  the* 
court  helow,  as  prayed  for  in  the  complaint. 

In  this  court,  the  appellant  has  assigned  many  alleged 
errors  of  the  court  helow ;  but  we  will  first  consider  those 
which  call  in  question  the  sufficiency  of  the  facts  stated 
in  each  paragraph  of  the  complaint,  to  constitute  a  cause 
of  action. 

In  the  first  paragraph  of  its  complaint,  the  appellee 
alleged,  in  substance,  that  appellant  was  indebted  to 
appellee  in  the  sum  of  fifty-six  dollars  and  eighty-seven 
cents,  with  interest  from  December  dth,  1867,  and  costs 
taxed  at  five  dollars,  which  indebtedness  accrued  as  fol- 
lows:  That  appellee,  on  the  8th  day  of  July,  1867,  heing 
then  an  incorporated  town,  under  a  special  act  of  the 
Legislature  of  this  State,  approved  February  16th,  1848, 
and  the  amendments  to  said  act,  thereafter  approved, 
enacted  an  ordinance  providing  for  the  grading,  curbing 
and  gravelling  of  JefiTerson  street,  in  said  town,  at  the 
cost  of  the  property  holders  and  owners  of  lots  fronting  on 
said  Jefferson  street,  as  appears  by  a  copy  of  said  ordinance, 
filed  with  and  made  part  of  said  paragraph;  that  the 
appellant  was  then,  and  still  was,  the  owner  of  lot  No.  105, 
fronting  twenty-three  feet  on  said  Jefferson  street,  between 
Court  street  and  the  Wabash  and  Erie  Canal ;  that  said 
ordinance  was  duly  published  for  three  consecutive  weeks 
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in  the  Huntington  Democrat,  a  weekly  newspaper,  printed 
and  published  in  said  town  of  Huntington,  the  appellant 
being  then  a  non-resident  of  said  town  and  county  of 
Huntington;  that  appellant  then  and  there  failing  and 
refusing  to  comply  with  the  provisions  of  said  ordinance, 
within  sixty  days  after  publication  as  aforesaid,  the  time 
required  by  law,  the  marshal  of  said  town,  on  the  80th 
day  of  September,  1867,  "  let  out  the  construction  of  said 
twenty-three  feet  fronting  on  said  Jefferson  street,  to 
Alswait  &  Co.,"  they  being  the  lowest  responsible  bidders, 
for  the  sum  of  two  dollars  and  fifty  cents  per  lineal  foot, 
which  said  marshal  duly  reported  to  the  recorder  of  said 
town,  who  recorded  the  same  in  full  in  the  records  of  said 
corporation,  he  having  given  ten  days'  notice  of  said  sale 
and  letting  by  posting  up  notices  in  three  of  the  most 
public  places  in  said  town,  by  order  of  the  common  coun- 
cil of  said  town ;  that  afterward,  on  December  9th,  1867, 
said  marshal  duly  reported  to  said  common  council,  that 
said  twenty-three  feet  of  curbing,  grading,  and  gravelling 
were  duly  completed,  at  a  cost  of  fifty-six  dollars  and 
eighty-seven  cents,  according  to  plans  and  specifications ; 
that  said  council  of  said  town  thereupon  ordered  a  war- 
rant drawn  upon  the  treasurer  of  said  town,  for  said  sum, 
in  favor  of  said  Alswait  &  Co.,  which  warrant  was  paid 
to  them  by  said  town  ;  that  since  the  completion  of  said 
work,  the  said  town  had  been  incorporated  as  a  city, 
under  the  general  law  of  this  State,  approved  March  14th, 
1867,  for  the  incorporation  of  cities ;  wherefore  appellee 
demanded  judgment  for  one  hundred  dollars,  and  that 
the  same  be  declared  a  lien  on  lot  'So.  105,  and  other 

0 

proper  relief. 

In  the  second  paragraph  of  it49  complaint,  the  appellee 
alleged,  in  substance,  that  on  the  7th  day  of  April,  1867, 
the  appellant  was,  and  ever  since  had  been,  the  owner  of 
lot  No.  105,  in  the  original  plat  of  the  town  of  Hunting- 
ton, in  Huntington  county,  Indiana,  which  lot  had  a  front 
of  seventy-seven  feet  on  Market  street,  in  said  town,  now 
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city,  of  Huntington.  That  on  said  7th  day  of  April, 
1868,  the  appellee  was  an  incorporated  town,  under  a 
special  act  of  the  Legislature  of  this  State,  approved 
February  16th,  1848,  and  the  various  amendments  thereto, 
thereafter  approved ;  that,  by  virtue  and  authority  of  said 
act  and  its  said  amendments,  the  common  council  of  said 
town,  on  said  7th  day  of  April,  1868,  passed  and  adopted 
an  ordinance,  a  copy  of  which  was  filed  with  and  made 
part  of  said  paragraph,  which  said  ordinance  was  duly 
published  for  three  successive  weeks  in  th^  Huntington 
Democrat,  printed  and  published  in  said  county;  that 
said  lot  No.  105  was  located  and  fronting  seventy-seven 
feet  on  said  Market  street,  between  the  east  line  of  Cherry 
street  and  the  west  line  of  Warren  street,  in  said  town  of 
Huntington ;  that  the-  appellant,  being  then  and  there  a 
non-resident  of  the  county  of  Huntington  and  failing  and 
refusing  to  improve  said  street  within  sixty  days  after  the 
said  publication  of  said  ordinance,  the  common  council  of 
said  town,'  as  per  order  filed  with  said  paragraph,  ordered 
the  marshal  of  said  town  to  sell  out  said  work  to  the  low- 
est responsible  bidder.  That  afterward,  to  wit,  on  the 
6th  day  of  July,  1868,  first  having  given  ten  days'  notice 
thereof,  as  per  notice  on  file  with  said  paragraph,  he,  the 
marshal,  did  let  the  said  work  to  A.  Boust  for  two  dol- 
lars and  thirty-five  cents  per  lineal  foot,  he  being  the  low- 
est responsible  bidder,  of  which  selling  the  marshal  made 
due  return  to  the  recorder  of  said  town,  who  duly  re- 
corded the  same  in  full  on  the  records  of  said  town,  as  per 
copy  of  said  record  filed  with  and  made  part  of  said  para- 
graph. That  after  the  completion  of  said  work  by  said 
Boust,  according  to  said  ordinance,  plans  and  specifica- 
tions, the  marshal  reported  the  same  to  the  common  coun- 
cil of  said  town,  and  that  the  cost  thereof  amounted  to 
the  sum  of  one  hundred  and  eighty  dollars  and  ninety- 
nine  cents ;  and  thereupon  said  common  council  ordered  a 
warrant  drawn  upon  the  treasurer  of  said  town  for  said 
Vol.  LVL— 17 
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sum,  payable  to  A.  Roast,  which  was  accordingly  paid  to 
said  Boast  by  said  town,  October  26th,  1868,  and  that 
after  the  completion  of  said  work,  the  said  town  incor- 
porated as  a  city,  ander  the  general  law  of  this  State  for 
the  incorporation  of  cities,  approved  March  14th,  1867- 
Wherefore,  etc. 

The  question  presented  for  our  consideration  by  appel- 
lant's demurrers  to  appellee's  complaint  is  the  same  as  to 
each  paragraph  of  said  complaint.  That  question  may  be 
thus  stated : — Did  the  proceedings  of  the  officers  of  the 
town  of  Huntington,  as  set  out  in  appellee's  complaint,  in 
relation  to  the  improvement  of  the  streets  therein  men- 
tioned, so  far  conform  to  the  laws  under  which  the  town 
was  incorporated,  as  to  subject  the  appellant,  or  his  lot, 
which  fronted  on  said  streets,  to  the  payment  of  any  por- 
tion of  the  cost  of  the  improvement  of  the  said  streets,  or 
of  either  of  them  ? 

At  the  time  the  proceedings  mentioned  in  the  com- 
plaint were  had,  the  appellee  was  a  town  incorporated 
under  an  act  entitled  "An  act  incorporating  the  town  of 
Huntington,"  approved  February  16th,  1848.  Local  Laws 
1848,  p.  487.  By  the  5th  section  of  said  act,  it  was  pro- 
vided, among  other  things,  "  that  all  laws  and  ordinances 
which  shall  be  passed  by  said  common  council,  shall  be 
published  at  length  on  the  door  of  the  court-house  in 
Huntington  or  in  a  newspaper  published  in  Huntington, 
at  least  ten  days  by  order  of  said  common  council ;  after 
which  publication  in  manner  aforesaid,  such  laws  and  or- 
dinances shall  be  and  remain  in  full  force  until  repealed 
or  modified  by  the  proper  authority."  Local  Laws  1848, 
p.  490.  It  would  seem  from  this  provision,  that  no  ordi- 
nance of  the  town  of  Huntington  could  be  regarded  as  in 
force  for  any  purpose  until  it  had  been  published,  in  man- 
ner aforesaid,  by  order  of  the  common  council,  for  at  least 
ten  days.  There  is  no  averment  in  either  paragraph  of 
appellee's  complaint,  in  this  action,  of  any  such  publica- 
tion of  the  ordinance  therein  mentioned. 
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The  17th  section  of  the  said  act,  incorporating  said 
town,  was  amended  by  an  act  approved  December  21st, 
1865.  Acts  1865,  Spec.  Sess.,  p.  101.  We  set  out  so 
much  of  this  amended  section  as  has  any  bearing  on  the 
qaestion  now  under  consideration. 

"  Sec.  17.  That  for  the  purpose  of  carrying  into  ef- 
fect the  powers  heretofore  granted  to  the  said  common 
council,  to  compel  the  owners  of  lots  to  grade  and  pave 
or  McAdamize  the  sidewalks  or  streets  in  front  of  their 
respective  lots,  said  council  are  hereby  authorized  to 
order  that  said  owners  do  so  grade  and  pave  or  McAdam- 
ize said  sidewalk  or  street  within  the  period  of  thirty 
days  after  a  copy  of  said  ordinance  shall  have  been  person- 
ally served  upon  them  by  the  marshal  of  said  corporation, 
if  said  owners  be  residents  of  Huntington  county,  or  if 
non-residents,  by  publication,  for  three  consecutive  weeks, 
in  some  newspaper  published  in  said  county,  or  by  written 
notices  posted  up  on  the  door  of  the  court-house  in 
Huntington,  for  the  period  of  thirty  days,  and  upon  fail- 
ure of  said  owners  to  comply  with  said  ordinance  within 
the  period  of  sixty  days,  said  common  council  shall  re- 
quire the  marshal  of  said  corporation  to  sell  out  said 
work  to  the  lowest  responsible  bidder,  after  having  given 
ten  days'  notice  of  said  sale,"  etc. 

It  will  be  observed,  in  considering  this  amended  section, 
that  the  publication  of  the  ordinance,  therein  mentioned, 
is  another  and  different  publication,  and  for  a  very  dif- 
ferent purpose,  from  the  publication  provided  for  in  the 
5th  section  of  the  act  incorporating  said  town.  The 
latter  publication  was  made  to  give  validity  to  the  ordi- 
nance, without  which  the  ordinance  would  never  be  in 
force ;  while  the  former  publication  was  made  solely  for 
the  purpose,  under  the  law,  of  giving  notice  to  an  owner 
of  property,  non-resident  of  Huntington  county,  of  an 
ordinance  supposed  already  to  be  in  force.  As  we  con- 
strue this  amended  section,  in  connection  with  the  other 
sections  of  said  act,  and  especially  the  said  5th  section, 
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an  ordinance  of  said  town  must  have  been  in  force,  that 
is,  it  must  have  been  published  "  in  the  manner  aforesaid," 
at  least  for  ten  days,  before  it  could  be  regarded,  in  legal 
acceptation,  as  an  ordinance  of  said  town,  and  before  it 
could  be  served,  by  copy  thereof  delivered  to  the  resident 
owner  of  property,  or  by  copy  thereof  published,  for 
three  consecutive  weeks,  in  some  newspaper  published  in 
said  county,  on  the  property  owner,  who  was  non-resi- 
dent of  said  county.  Publication  for  three  consecutive 
weeka  means  a  publication  for  twenty-one  days,  and  not 
simply  three  insertions  in  a  weekly  newspaper,  which 
would  ordinarily  cover  a  period  of  but  fifteen  days.  The 
sixty  days'  time,  given  a  non-resident  owner  of  b,  lot, 
within  which  he  might  comply  with  the  terms  of  the  ordi- 
nance, requiring  him  to  improve  the  street  in  front  of  his 
lot,  would  not  commence  to  run  against  him  until  the 
expiration  of  the  publication,  for  three  consecutive  weeks, 
of  the  ordinance  as  notice.  There  could  be  no  failure  of 
the  non-resident  lot-owner  to  comply  with  the  terms  of 
the  ordinance,  until  the  end  of  said  period  of  sixty  days ; 
and  therefore,  until  then,  the  common  council  of  said 
town  might  not  require  the  marshal  of  said  town  to  sell 
out  said  work,  etc.,  and  until  the  marshal  was  so  re- 
quired to  sell,  he  could  not  commence  to  give  ten  days' 
notice  of  9uch  sale. 

It  seems,  therefore,  that,  under  the  laws  incorporating 
said  town  of  Huntington,  a  valid  and  legal  contract  for 
the  improvement  of  a  street  in  front  of  a  lot,  owned  by  a 
non-resident  of  Huntington  county,  could  not  be  so  made 
as  to  render  the  lot,  or  the  owner  thereof,  liable  for  the 
cost  of  such  improvement,  until  at  least  one  hundred  and 
one  days  had  elapsed  after  the  passage  of  the  ordinance 
requiring  such  improvement.  In  the  first  paragraph  of 
appellee's  complaint,  in  this  action,  the  time  between  the 
passage  of  the  ordinance,  and  the  sale  of  the  contract  for 
the  improvement  of  the  street,  therein  mentioned,  was 
only  eighty-four  days ;  and,  in  the  second  paragraph  of 
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said  complaint,  the  period  of  time  between  the  paasage 
of  the  ordinance,  and  the  letting  of  the  work,  therein  men- 
tioned, was  only  ninety  days.  Our  conclusion,  therefore, 
is,  that  the  proceedings  of  the  officers  of  the  town  of 
Huntington,  as  set  out  in  appellee's  complaint,  in  relation 
to  the  improvement  of  the  street  therein  mentioned,  did 
not  so  far  conform  to,  and  comply  with,  the  laws  under 
which  the  town  was  incorporated,  as  to  subject  the  appel- 
lant, or  his  lot,  which  fronted  on  said  streets,  to  the  pay- 
ment of  any  portion  of  the  costs  of  the  improvement  of 
either  of  the  said  streets. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellant's  demurrer  to  each  paragraph  of  appellee's  com- 
plaint. This  conclusion  renders  it  unnecessary  for  us  to 
consider  any  of  the  other  alleged  errors  assigned  by  the 
appellant. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  the  court  to  sustain  the  appellant's  demurrer  to 
each  paragraph  of  appellee's  complaint,  and  for  further 
proceedings. 


Thb  Louisville,  New  Albany  and  Chicago  R.  R.  Co.  v. 

Nicholson. 

"P&AffncR. — Appealr-Diminal  qf.— Where  a  party  who  has  appealed  to  the 
circait  court  from  a  judgment  rendered  hy  a  justice  of  the  peace  makes 
default^  such  cause  may  be  tried,  or  the  appeal  dismissed,  at  the  option 
of  the  court. 

Prom  the  Montgomery  Circuit  Court. 

S.  C.  WiUson  and  L.  B.  WUlson^  for  appellant. 
P.  8.  Kennedy  and  W.  T.  Brushy  for  appellee. 

Pebkins,  C.  J. — The  appellee  sued  the  appellant,  before 
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a  justice  of  the  peace,  for  the  value  of  a  steer  killed  by  a 
locomotive  of  the  latter,  at  a  point  on  her  road  where  the 
same  was  not  fenced  at  all,  and,  of  course,  not  securely 
fenced,  but  where  it  might  have  been. 

Judgment  on  default  against  the  appellant,  before  the 
justice,  for  eighteen  dollars  and  seventy-five  cents.  Ap- 
peal to  the  circuit  court 

The  appeal  bond  admits  that  the  judgment  was  ren- 
dered against  ^^The  Loaisville,  New  Albany  and  the  Chi- 
cago Railway  Company." 

The  following  is  the  only  entry  in  the  cause  in  the  cir- 
cuit court,  after  the  appeal : 

"And  afterward,  to  wit,  on  the  21st  day  of  September, 
1876,  it  being  the  thirteenth  judicial  day  of  the  Septem- 
ber term  of  said  court,  and  before  the  judge  aforesaid, 
among  others,  the  following  were  had,  to  wit : 

*^AUen  Nicholson  v.  The  i.,  N.  A.  and  C.  Ry  Co. 

"  On  motion,  it  is  ordered  by  the  court,  that  the  defend- 
ant be  now  here  three  times  called,  which  is  done  in  open 
court ;  as  it  comes  not  but  wholly  makes  default,  there- 
upon it  is  ordered  by  the  court,  that  the  appeal  herein  be 
dismissed  and  cause  certified  back  to  the  justice." 

Subsequently,  the  appeal  to  this  court  was  taken. 

The  practice  in  dismissing  the  appeal  was  regular,  and 
no  question  is  presented  to  this  court,  except  such  as  arises 
upon  the  action  of  the  circuit  couFt.  The  court  might 
have  elected  to  try  the  cause,  but  was  not  bound  to  do  so. 

The  judgment  is  afGuiued,  with  costs. 
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GBDOxrAii  Law. — Open  Fomi0ii<i(m.<--.fiuiiel«<iit— -I>^|li^  Oimei.— An  in- 
dictment for  living  in  open  and  notoriooa  fornication  may  be  founded 
upon  the  2l8t  section  of  the  act  of  June  14th,  1862,  (2  R  8. 1876,  p.  457,) 
"defining  misdemeanore,''  etc,  thongh  such  ofienoe  is  not  defined  by  such 
section. 

&AMK — Fandeaiion  D^unedL — ^Fornication  is  sexual  intercoorse  between  any 
man  and  an  unmarried  woman. 

Saxb. — AduUtrif  Defined, — Adultery  is  sexual  intercourse  between  a  nuu*- 
ried  woman  and  any  man  other  than  her  husband. 

Same. — An  indictment  for  living  in  open  and  notorious  fornication  is  sus- 
tuned  by  proof  that  the  defendant,  during  the  lifetime  of  his  undivorced 
wife,  had  married,  and  openly  lived  and  cohabited  with,  an  onmanied 
woman. 

8ai[£. — Evidence. — IHicorce. — Jun»diduM. — On  the  trial  of  such  cause,  evi- 
dence that  the  defendant,  prior  to  such  second  marriage,  had  obtained  a 
decree  of  divorce  from  his  first  wife,  rendered  by  a  court  having  no  ju- 
risdiction of  either  of  the  parties  to  the  action  for  sach  divorce,  is  inad- 
missible. 

Same. — Diooree  </  Non'RetidentB. — A  decree  of  divorce  granted  by  a  court 
of  another  state,  showing  upon  its  face  that  neither  of  the  parties  to  the 
action  therefor  were  citizens  or  residents  of  that  state,  is  invalid  in  thiSb 

Same.— iStoute  of  Foreign  SkUe. — Such  divorce  of  non-residents,  so  decreed, 
is  not  rendered  valid  by  a  statute  of  such  state,  authorizing  a  divorce  to 
be  decreed  on  behalf  of  a  party  desiring  to  become  a  resident  thereoL 

Same. — Ee»denoe  cf  JBBtUioner. — ^To  give  a  court  jurisdiction  of  an  action 
for  a  divorce,  the  petitioner  must  be  a  resident  of  the  state  or  territory 
within  which  such  divorce  is  sought  to  be  obtained. 

Same. — SUstMie  ijf  TJiak. — The  statute  of  Utah  Territory)  authoriziog  the 
courts  of  Utah  to  grant  divorces  to  parties  who  are  not,  but  merely  de- 
sire to  become,  residents  of  such  territory,  is  void. 

Same. — CmuaaMwn  of  TJwiUd  StaUe, — Section  1,  article  4,  of  the  constitu- 
tion of  the  United  States,  requiring  that  ''Full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state,"  does  not  require  credit  to  be  given  to  a  decree  of 
divorce  rendered  by  a  court  having  no  jurisdiction  of  the  parties  to  such 
action* 

Same. — InienL — ^A  person  is  held  to  have  intended  to  perform  what  he  has 
performed,  and  to  be  chargeable  with  notice  of  its  consequences. 

From  the  Dearborn  Circuit  Court. 

C.  S.  Jellej/y  Gregg  ^  Parksy  and  A,  C.  Downey  ^  SonSy 
for  appellant. 
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S.  D.  McMuUeUy  G.  It.  Brvmblayy  Prosecuting  Attor- 
ney, and  C.  A.  Buskirky  Attorney  General,  for  the  State. 

Perkins,  C.  J. — ^Indictment  against  Nelson  F.  Hood 
for  living  in  open  and  notorious  fornication  with  one 
Jane  Chancy.  A  motion  to  quash  the  indictment  was 
overruled.  Plea,  not  guilty.  Trial  by  jury ;  conviction. 
New  trial  denied,  and  the  defendant  sentenced,  over  a 
motion  in  arrest  of  judgment,  to  pay  a  fine  of  one  hun- 
dred dollars,  be  imprisoned  in  the  county  jail  six  months, 
and  pay  the  costs  of  the  prosecution,  etc 

A  bill  of  exceptions  contains  the  evidence. 

The  State  proved  that  the  appellant.  Hood,  was  married 
in  Clark  county,  Indiana,  to  Maggie  Horton,  in  July, 
1869,  and  that  said  Maggie  is  still  living.  The  State 
proved  further,  that,  in  June,  1876,  the  appellant,  Hood, 
married  Miss  Jane  Chancy,  of  the  State  of  Kentucky, 
and  that  soon  after  the  marriage  the  two  took  up  their 
residence  in  Aurora,  Dearborn  county,  Indiana,  where 
they  continued  to  reside,  living  together  openly  and  no- 
toriously as  man  and  wife,  till  the  finding  of  this  indict- 
ment. 

The  appellant  then  gave  in  evidence  parts  of  the 
statutes  of  Utah  on  the  subject  of  divorce. 

The  first  section  of  that  statute  confers  jurisdiction  upon 
the  Probate  Court  to  grant  divorces.  The  second  section 
provides,  that  "  The  petition  for  a  bill  of  divorce  must  be 
made  in  writing,  upon  oath  or  afSrmation,  and  must  state 
clearly  and  specifically  the  causes  on  account  of  which 
the  plaintiff  seeks  relief.  If  the  court  is  satisfied  that 
the  person  so  applying  is  a  resident  of  the  territory,  or 
wishes  to  become  one,  and  that  the  application  is  made 
in  sincerity,  and  of  her  own  free-will  and  choice,  and  for 
the  purpose  set  forth  in  the  petition,  the  court  may  decree 
a  divorce  from  the  bonds  of  matrimony,  against  the  hus- 
band, for  any  of  the  following  causes,  to  wit."  Here  fol- 
lows a  specification  of  causes. 
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Section  8  is  this:  "The  husband  may,  in  all  eases, 
obtain  a  divorce  from  his  wife  for  like  canses,  and  in  the 
same  manner,  as  the  wife  may  obtain  a  divorce  from  her 
husband."  The  statute  provides,  further,  for  the  service 
of  process  on  persons  found  within  the  territory,  and  for 
publication  of  notice  to  those  made  defendants  who  can 
not  be  found  within  the  territory. 

The  appellant  then  gave  in  evidence  the  record  of  a 
suit  for  divorce,  prosecuted  in  Utah  Territory.  The  com- 
mencement of  the  complaint  in  the  suit  is  as  follows : 

"  Nehon  F.  Hood  v.  Maggie  H.  Hood^  in  the  Probate 
Court  of  Beaver  county,  Territory  of  Utah. 

"  The  plaintiff  complains,  and  alleges,  that  plaintiff  and 
defendant  are  husband  and  wife ;  that  they  intermarried 
at  Jefferson ville.  State  of  Indiana,  on  the  8d  day  of  July, 
1869,  and  ever  since  have  been,  and  now  are,  husband  and 
wife;  that  plaintiff  wishes  to  become  a  resident  of  Beaver 
county,  Utah,  but  is  so  situated  that  he  can  not,  at  present, 
carry  his  desires  into  effect." 

The  complaint  then  proceeds  to  state  grounds  on  which 
a  divorce  is  prayed.    It  is  signed : 

"  Nelson  F.  Hood. 

"  A.  Goodrich,  Plaintiff's  Attorney." 

The  complaint  was  sworn  to  in  Cook  county,  Illinois, 
before  "A.  Goodrich,  Commissioner  of  Deeds  for  Utah 
Territory,"  on  the  14th  day  of  August,  1876,  and  filed  in 
the  clerk's  office  of  Beaver  county,  in  said  territory,  on 
the  24th  day  of  the  same  month,  accompanied  by  an 
affidavit  of  the  non-residence  of  the  defendant.  This 
affidavit  was  sworn  to  on  the  14th  day  of  August,  1876, 
the  day  on  which  the  complaint  was  verified,  before  "A. 
Goodrich,  Commissioner  of  Deeds  for  Utah  Territory," 
apparently  the  same  person  who  administered  the  oath 
of  the  appellant  to  the  complaint. 

After  entries  of  further  interlocutory  proceedings,  the 
calling  of  the  defendant,  the  entering  of  her  defSault,  the 
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hearing  of  proof  of  the  allegations  in.  the  complaint,  etc., 
the  record  continues  thus : 

<^  On  the  4th  day  of  October,  A.  D.  1876,  the  same  b^ing 
one  of  the  days  of  the  September  term  of  the  Probate 
Court  of  Beaver  county,  Utah  Territory,  and  the  said 
plaintiff  appearing  by  his  counsel,  A.  Goodrich  and  Dan- 
iel Tyler,  and  the  said  defendant  not  appearing  by  herself 
or  counsel,  and  having  been  duly  served  with  the  process 
of  this  court  as  required  by  the  statute,  summons  having 
been  duly  served  upon  her  by  publication  of  the  same  for 
forty  days,  in  said  territory,  as  required  by  the  statute  of 
Utah,  and  having  been  three  times  solemnly  called  to 
plead,  answer  or  demur  to  plaintiff's  said  complaint,  and 
coming  not,  but  making  default  herein,  the  complaint  of 
said  plaintiff  was  thereupon  taken  pro  confesso.  And  now 
again  on  this  the  4th  day  of  October,  1876,  it  being  at  the 
September  term,  A.  D.  1876,  of  court,  the  said  cause  came 
on  for  hearing  before  the  court. 

^'And  the  court  having  heard  the  testimony  in  said 
action,  from  which  it  appears  that  all  the  material  allega- 
tions in  plaintiff's  petition  are  true,  and  sustained  by  the 
testimony,  free  from  all  legal  exceptions,  as  to  the  com- 
petency, admissibility,  and  sufficiency,  that  the  plaintiff 
and  defendant  were  lawfully  married  at  Jeffersonville, 
State  of  Indiana,  on  the  3d  day  of  July,  1869,  and  that 
Baid  parties  can  not  live  in  peace  and  union  together,  and 
that  their  welfare  requires  a  separation,  and  that  the 
plaintiff  wishes  to  become  a  resident  of  the  county  of 
Beaver,  and  Territory  of  Utah,  that,  said  matters  and 
things  so  alleged  and  proved  in  behalf  of  the  plaintiff*  are 
sufficient  in  law  to  entitle  the  plidntifi*  to  the  relief  prayed 
for. 

*'  Therefore,  it  is  ordered,  adjudged,  and  decreed,  that 
the  court,  by  virtue  of  the  power  and  authority  therein 
vested,  and  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  does  order,  adjudge,  and  decree,  that  the 
marriage  between  the  said  plaintiff',  Nelson  F.  Hood,  and 
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the  said  defendant,  Maggie  H.  Hood,  be  dissolved,  and 
the  same  is  hereby  dissolved  accordingly,  and  the  said 
parties  are,  and  each  of  them  is,  freed  and  absolutely 
released  from  the  bonds  of  matrimony,  and  all  the  obli- 
L  gations  thereof;  and  that  all  and  every  duty,  rights,  rights 

of  dower  and  courtesy,  claims,  and  claims  for  alimony, 
accruing  to  either  of  said  parties  by  reason  of  said  mar- 
riage, shall  henceforth  cease  and  determine,  and  that  the 
said  parties  be  severally  at  liberty  to  marry  again  in  like 
manner  as  if  they  had  never  been  married. 

[Signed]  «  William  James  Cox, 

**  Probate  Judge  of  Beaver  County." 

There  was  evidence  tending  to  prove  that  appellant. 
Hood,  was  not  within  the  Territory  of  Utah  during  the 
year  the  above  decree  of  divorce  was  granted,  and  had  not 
been  for  years  previous. 

The  indictment  in  this  case  was  predicated  upon  section 
21  of  the  act  touching  misdemeanors,  (2  B.  6.  1876,  p. 
466,)  which  reads  thus  : 

^  Every  person  who  shall  live  in  open  and  notorious 
adultery  or  fornication  shall  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars,  and  imprisoned  not  ex- 
ceeding twelve  months." 

The  point  is  made  that  an  indictment  will  not  lie  upon 
this  section  of  the  misdemeanor  act,  because  it  does  not 
define  the  offences,  or  either  of  them,  named  in  it.  Such 
was  formerly  held  to  be  the  law  in  this  State,  but  latterly 
the  law  has  been  held  otherwise. 

The  statute,  (our  misdemeanor  act,)  upon  a  section  of 
which  the  indictment  in  this  case  is  based,  was  approved 
June  14th,  1852.  Another  statute  had  been  enacted  on  the 
81st  of  May,  1852,  1  G.  &  H.  415,  which  declared,  that 
**  Crimes  and  misdemeanors  shall  be  defined,  and  the  pun- 
ishment therefor  fixed,  by  statutes  of  this  State,  and  not 
otherwise."  In  Wall  v.  J%e /Sfa^«,  23  Ind.  150,  this  court,  in 
construing  the  act  of  June  10th,  1852,  touching  felonies, 
and  the  act  of  May  81st,  1852,  supray  held,  that  these  stat- 
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utes  can  not  be  construed  together,  but  fall  within  the 
rule  that  a  later  statute  repeals  a  prior  inconsistent  one, 
and  that  whenever,  after  the  81st  of  May,  1852,  the  Leg- 
islature does  create  a  crime  by  name,  without  defining  it, 
such  statute,  being  in  conflict  with  the  act  of  the  31st  of 
May,  suprUj  repeals  that  act,  and  the  act  creating  a  crime, 
without  defining  it,  stands.  This  decision  was  followed  in 
The  State  v.  Craig,  28  Ind.  185,  and  in  The  State  v.  OskinSy  28 
Ind.  864,  and  the  earliest  cases  holding  the  contrary  doc- 
trine, viz.:  Hackney  v.  The  State,  8  Ind.  494;  Jennings  v. 
The.  State,  16  Ind.  885 ;  The  Staie  v.  Huey,  16  Ind.  888,  and 
Marvin  v.  The  State,  19  Ind.  181,  are  overruled  in  WaU  v. 
The  State,  supra.  We  adhere  to  the  later  decisions,  in  the 
interest  of  legal  stability. 

The  next  question  arising  in  the  cause  is  this,  is  the  di- 
vorce granted  in  Utah  valid? 

It  is  valid,  if  the  court  granting  it  had  full  jurisdiction. 
Had  it  ?  It  appears  by  the  record  that  the  divorce  was 
granted  in  a  suit  between  two  persons,  neither  of  whom 
was,  at  the  time  of  the  proceeding,  a  resident  of  Utah,  or 
within  the  boundaries  of  the  territory,  nor  had  previously 
been,  but  both  of  whom  were  residents  and  citizens  of  a 
state  in  the  Union.  Neither  of  the  parties  had  placed 
himself  or  herself  under  the  jurisdiction  of  Utah.  Such 
being  the  case,  it  is  well  established  that  the  court  in  Utah 
had,  and  could  have,  no  lurisdiction  to  grant  the  divorce 
in  question,  and  that  the  same  is  inoperative  and  utterly 
void.  This  is  a  question  to  be  decided  by  the  jus  gentium^ 
the  law  of  nations,  the  first  principles  of-  which  are,  that 
all  nations,  in  respect  to  rights,  are  equal,  and  that  each 
is  sovereign  within  its  own  territory,  with  jurisdiction 
over  the  persons  and  property  therein.  1  Kent  Com.  21. 
Hood,  when  the  divorce  in  question  was  granted,  was 
under  a  jurisdiction  other  than  that  of  Utah.  It  is 
further  settled,  that  the  states  of  the  Union,  as  between 
themselves,  are  sovereignties.  In  determining  this  ques- 
tion of  jurisdiction,  therefore,  we  have  only  to  enquire 
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what  juriBdiction  the  State  of  Indiana  has  over  the  peo- 
ple and  property  within  the  Territory  of  Utah ;  for,  on  this 
point,  the  states  and  territories  are  severally  equal.  What 
jurisdiction  Illinois  can  exercise  over  residents  and  prop- 
erty in  Indiana,  Indiana  can  exercise  over  residents  and 
property  in  Illinois. 

To  place  this  matter  in  another  light,  a  state  may 
authorize  divorces  to  be  granted  by  legislative  act.  Sup- 
pose, then,  that  the  Legislature  of  Utah  had  granted  this 
divorce,  (neither  of  the  parties  being  citizens  or  inhabi- 
tants of  the  territory,)  severing  a  domestic  relation  be- 
tween two  citizens  of,  and  residents  in,  Indiana,  would 
any  one  claim  that  the  divorce  would  be  valid?  If  it 
would  be,  then  it  follows  that  the  State  of  Indiana  can 
confer  upon  her  Legislature  power  to  divorce,  by  statutory 
enactment,  husbands  and  wives,  citizens  and  residents  of 
Utah,  or  of  Illinois  or  Ohio.  And,  if  so,  what  becomes 
of  the  doctrine  of  the  sovereignty  of  states  and  nations 
within  their  own  respective  territories  ?  And  if  the  Leg- 
islature of  Utah  can  not  grant  divorces  to  residents  and 
citizens  of  foreign  states,  it  can  not  confer  such  power 
upon  the  judiciary  of  the  state.  Certainly,  as  a  general 
proposition,  states  and  nations  can  not  exercise  such  extra- 
territorial jurisdiction.  But  we  need  not  enlarge  upon 
these  established  elementary  principles.  The  case  before 
us  is  too  plain  to  admit  of  argument.  It  is  shortly  this : 
Hood  desired  to  obtain  a  divorce  from  his  wife.  Neither 
of  the  parties  was  under  the  jurisdiction  of  Utah.  The 
petition  of  Hood  and  the  decree  of  divorce  expressly  state 
this  fact.  If  he  was  not  a  citizen  and  resident  of  Utah, 
he  was  of  some  other  state  or  nation.  Still  the  court  of 
Utah  grants  a  divorce  to  a  man  who  informs  it,  in  his  ap- 
plication, that  he  is  under  a  jurisdiction  other  than  that 
of  the  Territory  of  Utah,  and  that  he  is  not  subject  to 
hers.  The  divorce  manifestly  was  granted  in  violation  of 
the  sovereignty  and  jurisdiction  of  another  state,  and  in 
violation  of  the  plainest  principles  of  international  and 
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constitutional  law.  The  provision  in  the  statute  of  Utah, 
authorizing  her  courts  to  grant  divorces  to  citizens  of  for- 
eign states  and  nations,  who  were  not,  but  desired  to  be- 
come, residents  of  Utah,  was  vUra  vires,  and  void.  No 
plainer  or  more  palpable  case  of  the  exercise  of  extra-ter- 
ritorial jurisdiction  could  exist.  Hood  was  not  only  not 
a  citizen  or  resident  of  the  territory,  but  he  did  not  per- 
sonally enter  the  territory,  so  as  to  give  it  jurisdiction  over 
him  for  temporary  police  purposes.  We  cite  on  the 
question  of  jurisdiction  the  following  cases  in  our  own 
State  and  the  cases  referred  to  in  them :  Sturgis  v.  Fay^ 
16'  Ind.  429 ;  The  Eatm,  etc.,  R.  R.  Co.  v.  Hunt,  20  Ind. 
457 ;  Beard  v.  Beard,  21  Ind.  821 ;  Constitution  of  Indi- 
ana, article  14. 

Nor  is  the  decree  of  divorce,  in  this  case,  within  the 
operation  of  that  clause  of  the  Constitution  of  the  United 
States  which  declares,  that  ^'  Full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state.  Const.  U.  S.,  art. 
4,  sec.  1. 

That  clause  does  not  include  judgments  and  decrees 
'i^hich  severally  show  upon  their  face,  that  the  courts  ren- 
dering them  had  no  jurisdiction  in  the  premises.  Waltz 
V.  BorToway,  25  Ind.  880 ;  Cooley  Const.  Lim.,  2d  ed.,  p.  17. 

To  avoid  misconstruction,  we  wish  it  to  be  borne  in 
mind,  that  the  record  of  the  suit  in  the  Territory  of  Utah,  in 
question  in  this  case,  was  not  one  upon  an  ordinary,  sim- 
ple c6ntract  between  parties,  who  could  make  and  rescind 
sudi  contract  at  pleasure,  but  it  was  a  suit  to  sever  the 
bonds  of  matrimony  between  the  parties  in  that  suit;  to 
dissolve  a  relation  into  which  the  parties  could  enter  only 
in  accordance  with  the  law  of  the  state,  and  which  could 
not  be  dissolved  by  act  of  the  parties,  but  only  by  permis- 
sion of  the  state  having,  at  the  time,  jurisdiction  over 
both  or  one  of  them.  As  is  well  said  by  Stuart,  J.,  in 
Nod  V.  Ewingy  9  Ind.  87 :  "  Marriage  is  more  than  a  con- 
tract.   It  is  not  a  mere  matter  of  pecuniary  consideration. 
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It  18  a  great  public  inBtitution,  giving  character  to  oar 
whole  civil  polity/'  It  is  a  status;  a  domestic  relation 
resalting  £:om  a  consummated  contract  to  marry.  DUson 
V.  DUson,  4  B.  L  87 ;  The  People  v.  Dawelly  25  Mich.  247- 
It  is  to  a  proceeding  to  dissolve  such  a  relation,  that  what 
is  said  in  this  case  applies. 

To  give  jurisdiction  in  a  divorce  suit,  the  plaintiff,  the 
petitioning  party,  must  be  a  resident  of  the  state  or  ter- 
ritory where  the  divorce  is  obtained.  This  fact  gives 
jurisdiction  of  such  person,  and  renders  the  divorce 
(notice  by  publication  or  otherwise  having  been  given  to 
the  defendant)  valid  as  to  the  plaintiff.  And,  being  valid 
as  to  one,  public  policy  demands  that  it  should  be  held 
valid  as  to  both  parties.  ToUn  v.  Tclenj  2  Blackf.  407 ; 
Jenness  v.  Jenness^  24  Ind.  855 ;  Ewing  v«  Ewingj  24  Ind. 
468 ;  Ditson  v.  Ditson^  supra.  Having  arrived  at  the  con- 
clusion that  the  Utah  divorce  was  void,  and  that  appellant 
is  still  the  husband  of  the  woman  whose  maiden  name 
was  Maggie  Horton,  and  that  he  is  not  the  husband  of 
Jane  Chaney,  we  proceed  to  enquire  whether  he  is  shown 
to  be  guilty  of  the  offence  for  which  he  was  indicted.  He 
was  indicted  for  fornication.  Our  statute  does  not  define 
fornication  or  adultery ;  but  crimes,  as  we  have  seen,  need 
not  be  defined  by  the  statute,  and,  consequently,  the  court 
must  judicially  declare  the  definition.  Fornication  is 
sexual  intercourse  between  a  man,  married  or  single,  and 
an  unmarried  woman. 

Adultery  is  sexual  connection  between  a  married  woman 
and  an  unmarried  man,  or  a  married  man  other  than  her 
own  husband. 

These  definitions  are  not  in  accordance  with  some  au- 
thorities, but  they  are  with  others,  and,  we  think,  the  bet- 
ter; and  they  appear  to  us  to  be  in  harmony  with  the 
reason  of  things.  We  will  limit  the  discussion  of  this 
topic  to  the  question  of  adultery ;  as  when  we  show  what 
that  is,  we  necessarily  show  what  fornication  is,  as  unlaw- 
ful sexual  intercourse  that  is  not  adultery  is  fornication. 
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*'  By  the  civil  law,  adultery  could  only  be  committed  by 
the  unlawful  sexual  intercourse  of  a  man  with  a  married 
woman.  Thus,  as  is  stated  in  Wood's  Institute,  272,  adul- 
tery is  a  carnal  knowledge  of  another  man's  wife,  and  the 
connection  of  a  married  man  with  a  single  woman  does 
not  make  him  guilty  of  the  crime  of  adultery."  Dewey, 
J.,  in  Commonwealth  v.  CaU,  21  Pick.  509. 

Bicknell,  in  his  Criminal  Practice,  p.  446,  thus  states 
what  he  understands  to  be  the  law  in  Indiana  on  this 
point : 

"  Strictly,  adultery  consists  in  carnal  connection  with 
another  man's  wife :  such  an  act  is  adultery  and  not  forni- 
cation, 2  Blackf.  318 ;  and  the  sexual  intercourse  of  any 
man  with  a  married  woman,  is  adultery  in  both,  and  the 
intercourse  of  a  married  man  with  an  unmarried  woman, 
is  fornication  in  both." 

In  The  State  v.  Wallace,  9  N.  H.  515,  it  is  held,  that  "  an 
unmarried  man,  who  has  unlawful  intercourse  with  a 
married  woman,  from  which  spurious  issue  may  arise,  is 
guilty  of  adultery." 

But  the  case  in  which  the  question  has  been  more  fully 
and  learnedly  examined  than  in  any  other  which  has 
fallen  under  our  notice  is  The  State  v.  Lashj  1  Harrison, 
880,  from  which  we  make  copious  extracts : 

'^  There  never  was  an  action  for  adultery  known  to  be 
maintained  at  the  common  law  by  any  but  a  husband; 
shewing  that  the  offence  can  not  possibly  be  committed 
with  any  other  than  a  married  woman.  The  heinousness 
of  it  consists  in  exposing  an  innocent  husband  to  main- 
tain another  man's  children,  and  having  them  succeed  to 
his  inheritance.  This  is  the  common  law  doctrine  of 
adultery,  transmitted  to  us  from  the  earliest  times,  by 
those  venerable  sages,  who  gathered  it  from  existing  prec- 
edents, records  and  decisions,  at  the  times  they  respec- 
tively wrote.  I  shall  cite  only  a  few  of  them,  because  the 
records  and  decisions  referred  to  by  them,  have  been  so 
faithfully  consultedi  and  the  testimony  of  those  sages  ex- 
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amiaed  and  condensed  with  such  admirable  precision,  in 
the  imperishable  commentaries  of  Blackstone,  that  it  is 
almost  vanity  to  look  behind  his  work. 

^^  More  definite  language  can  not  be  selected  for  con- 
fining adultery  to  illicit  intercourse  with  a  married  wo* 
man,  than  his  following  definition  of  the  offence.  ^Adul- 
tery,  or  criminal  conversation  with  a  man's  wift^  The 
woman  must  not  be  single ;  she  must  be  another  man's 
wife ;  and  whoever,  married  or  single,  has  illicit  inter- 
course  with  her,  becomes  guilty  of  adultery.  The  text 
is  in  3  Bl.  Com*  139,  and  is  so  clear  of  ambiguity  as  to 
ehallenge  any  attempts  to  evade  it. 

'^Let  us  next  see  how  Buller  in  Book  1,  ch.  6  of  his 
introduction,  coincides  with  the  commentM'ies ;  he  sajrs : 
<The  action  of  adultery  lies  for  the  injury  done  to  the 
htisbandf  in  alienating  his  wife's  afiections,  destroying  the 
comfort  he  had  from  her  company,  and  raising  children 
for  him  to  support  and  provide  for.'  Bui.  H".  P.  26*  He 
represents  adultery  to  be  an  injury  to  a  husband j  exposing 
him  to  have  children  of  another  man,  raised,  for  him  to 
support,  while  he  lives,  and  to  provide  for,  at  his  death. 
This  injury  to  a  husband  is  made  the  very  gist  of  adul- 
tly. No  one  will  suppose  him  to  mean  that  the  aliena- 
tion of  the  wife's  affections,  and  loss  of  comfort  in  her 
oompany,  constitute  the  offence;  the  alienation  of  her 
affections  might  accrue  from  the  malignancy  of  his  own 
temper,  and  the  loss  of  comfort  in  her  company,  from 
lunacy ;  he  does  not  mean  that  any  malignancy  of  tem- 
per, or  that  lunacy  or  any  other  sickness  amounts  to  adul- 
tery ;  they  are  only  aggravations  that  may  or  may  not  at- 
tend the  offence ;  therefore  tiie  essence  of  adultery  at  the 
common  law  without  which  the  action  can  not  be  main- 
tained, is  that  criminal  intercourse  with  a  marrl^  woman, 
which  exposes  her  husband  to  support  and  provide  for 
another  man's  issue.    ^    *    * 

<<  Let  us  next  take  up  Bacon's  Abridgment,  that  famous 
Vol.  LVI.— 18 
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repository  of  the  common  law,  wherein  he  draws  the  dis- 
tinction between  fornication  and  adnltery  so  clearly  as  to 
admit  of  no  equivocation.  He  ^ays  :  ^Fornication  is  un- 
lawful, because  children  are  begotten  without  any  care 
for  their  education ;  but  adultery  goes  further^  it  entails  a 
spurious  race  on  a  party  for  whom  he  is  under  no  obliga* 
tion  to  provide.'    Bac.  Ab.  Marriage  and  Divorce,  569. 

^^  This  is  the  circumstance  on  which  adultery  depends  at 
the  common  law ;  its  tendency  to  adulterate  the  issue  of  an 
innocent  husband^  and  to  turn  the  inheritance  away  from 
his  own  blood,  to  that  of  a  stranger.  K  the  woman  be 
single y  her  incontin^ence  produces  none  of  this  evil ;  her 
issue  takes  away  no  man's  inheiltance ;  it  can  be  heir  to 
nobody,  and  the  burthen  of  its  support,  is  cast  by  law 
upon  herself  and  the  partner  of  her  guilt.  *  *  *  j 
will  barely  add  that  adultery  at  the  common  law,  is  lim- 
ited to  criminal  intercourse  with  a  married  woman,  both 
by  Swift  and  Reeve  who  are  among  our  most  eminent 
American  Commentators,  and  that  I  am  acquainted  with 
no  treatise  on  the  common  law,  English  or  American,  to 
the  contrary.  Whether  its  regulation  on  this  point,  was 
borrowed  at  some  early  age,  from  the  Levitical  law,  which 
the  early  dispersion  of  the  Jews  carried  into  various  parts 
of  Europe,  I  am  not  able  to  say ;  but  certain  it  is,  that 
this  wide  distinction  between  criminal  intercourse  with  a 
married  woman,  and  a  single  woman,  is  emphatically  settled 
in  the  Levitical  law ;  the  former  being  punished  with 
death,  while  the  latter  was  only  a  fine.  See  Levit.  ch.  20, 
verse  10,  and  Deut.  ch.  22,  verse  22  to  28." 

The  opinion  from  which  we  have  extracted  was  pro- 
nounced by  Justice  Ford.  Chief  Justice  Hornblowbr  ad- 
ded :  "  I  have  prepared  an  opinion,  which  it  is  unneces- 
sary to  rem,  according  with  that  of  Justice  Ford. 

^^  This  question  has  never  before  been  determined  in 
this  State,  I  believe :  although  the  law  has  ever  since  the 
year  1704,  provided  a  punishment  for  the  offence." 

Having  in  the  progress  of  this  investigation  arrived  at 
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the  concluBion,  as  we  h&ve  before  stated,  that  the  Utah 
divorce  was  a  nullity,  it  follows  that  the  appellant  is  still 
the  husband  of  Maggie  Horton  Hood ;  that  his  pretended 
marriage  with  Jane  Chaney  was  also  a  nullity,  and  that 
his  living  and  cohabiting  with  her  was  the  living  and  co- 
habiting of  a  married  man  with  an  unmarried  woman, 
which,  as  we  have  seen,  constitutes  the  offence  of  forni- 
cation, the  offence  for  which  appellant  is  indicted  and  pros- 
ecuted in  the  cause  now  before  us. 

We  have  looked  through  the  proceedings  on  the  trial, 
and  they  appear  to  us  to  have  been  conducted  with  fair- 
ness and  legality.  The  instructions  of  the  court  stated 
the  law  with  accuracy,  to  the  jury. 

It  is  claimed  in  the  brief  of  appellant's  counsel,  that  it 
was  not  proved  that  the  wife  of  appellant,  whose  maiden 
name  was  Maggie  Horton,  was  still  living.  The  record 
discloses  that  the  fact  was  proved.  It  shows  that  she  was 
present  in  court,  during  the  trial,  and  was  pointed  out  to 
the  jury  by  a  witness  who  knew  her  as  the  wife  of  ap- 
pellant. 

It  is  claimed  that  the  court  erred  in  permitting  evi« 
dence  of  a  conversation  at  the  clerk's  office,  in  Kentucky, 
where  Hood  obtained  his  license  to  marry  Miss  Chaney« 
The  evidence  given  touching  the  conversation  is  not  in 
the  record,  and  it  may  have  been  harmless. 

It  is  urged  that  appellant  did  not  intend  to  commit  a 
crime.  He  intended  to  perform  the  acts  he  did  perform. 
He  is  chargeable  with  notice  of  legal  consequences. 

We  discover  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
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Highway. — ^iVKKon.— Jii«i(jlcieii^  y. —  Waixer. — ^Wliere  a  pwtj  raaontnt- 
n^i     "\4|  ing  against  the  granting  of  a  petition  for  the  location  of  a  highway  files 

his  remonstrance  at  the  time  of  the  filing  of  snch  petition,  withoat  ob- 
jecting to  the  snfficieDcj  of  the  latter,  he  thereby  waires  soch  objection. 

Sabol— ^yreoNdU  qf  Eeoord. — Bitii:liee.— On  appeal  of  such  proceeding  to 
the  circuit  court,  an  agreement  by  the  parties  thereto,  entered  of  record, 
that,  with  certain  specified  exceptions,  ^  all  matters  are  regular,"  is  a 
waiyer  of  all  irregularities  prior  to  such  entry,  except  those  specified. 

ft&iCB. — PnuHee, — Appeal — BfftOxet  2Vanser^— ^fiMndmcnf.—JErow  Pro- 
wrei. — ^To  procure  an  order  by  the  court,  directing  the  county  auditor 
to  correct  the  transcript  on  snch  appeal,  the  party  applying  therefor 
must  show,  by  his  affidavit,  wherein  the  transcript  is  defective. 

^BAcncs. — IndrudtUm  to  Jury. — New  TriaL — Am^ment  ef  Error, — Stipreme 
C<nui. — An  erroneous  instruction  of  the  court  to  the  jury  is  ground  for  a 
new  trial,  but  can  not  be  assigned  as  an  independent  error,  on  appeal 
to  the  Supreme  Court. 

From  the  Steuben  Circuit  Court. 

D.  H.  Palmer  J  for  appellant. 

HowK,  J. — The  appellees  presented  a  petition  to  the 
board  of  commissioners  of  Steuben  county,  at  its  Septem- 
ber term,  1874,  praying  for  the  location  and  opening  of  a 
certain  highway.  And,  at  the  same  t^m  of  said  board, 
the  appellant  filed  his  remonstrance  against  the  location 
and  opening  of  said  highway.  On  the  filing  of  said  peti- 
tion, the  board  appointed  viewers,  to  view  and  mark  out 
the  proposed  highway,  who  reported  to  said  board,  at  its 
December  term,  1874,  that  they  had  viewed  and  marked 
out  the  proposed  highway,  and  that  it  was  of  public 
utility.  And,  at  the  same  term  of  the  board,  reviewers 
were  appointed,  on  the  appellant's  remonstrance,  filed  at 
the  preceding  term ;  and  at  the  March  term,  1876,  of  said 
board,  the  reviewers  reported  in  favor  of  the  utility  of 
the  proposed  highway,  and  assessing  the  appellant's  dam- 
ages, by  reason  of  the  opening  of  said  highway,  in  the 
sum  of  fifteen  dollars.  Thereupon  the  board  ordered 
that  said  highway  be  established  and  opened,  whenever 
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the  petitioners  therefor  should  pay  said  damages  into  the 
county  treasury.  From  this  order  of  the  county  board, 
the  appellant  appealed  to  the  court  below ;  in  which  court 
the  appellant  moved  to  dismiss  the  petition  and  proceed- 
ings, which  motion  was  overruled,  and  to  this  decision 
the  appellant  excepted.  The  cause  was  tried  by  a  jury, 
in  the  court  below,  and  a  verdict  was  returned,  assessing 
the  appellant's  damages  at  the  sum  of  fifteen  dollars.  On 
written  causes  filed,  the  appellant  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled,  and  appel* 
lant  excepted.  And  judgment  was  rendei^ed  by  the  court 
below,  in  favor  of  the  appellant  and  against  the  appellees, 
for  the  recovery  of  the  damages  assessed  by  the  jury, 
and  the  cost«  of  suit ;  fix>m  which  judgment  the  appei* 
lant  now  prosecutes  this  appeal  in  this  court. 

Appellant  has  assigned,  in  this  court,  the  following 
alleged  errors  of  the  court  below : 

1st.  In  overruling  appellant's  motion  to  dismiss  the 
cause  or  proceeding  for  irregularity  and  insufficiency ; 

2d.  In  overruling  appellant's  motion  for  an  ord^, 
requiring  the  auditor  of  Steuben  county  to  certify  to  the 
court  below  a  full  and  proper  transcript  of  the  proceed* 
ings  in  this  case  before  the  board  of  commissioners  of 
said  county; 

3d.    In  giving  a  certain  instruction  to  the  jury ;  and, 

4th.    In  overruling  appellant's  motion  for  a  new  trial. 

These  alleged  errors  we  will  consider  in  the  same  order 
in  which  they  are  assigned. 

1st.  Before  this  cause  was  tried,  in  the  court  below, 
we  find  this  agreement  in  the  record:  '^The  parties 
being  in  court,  it  was  agreed,  except  insufficiency  of  pett* 
tion  and  motion  for  new  transcript,  that  all  matters  are 
regular."  We  find  many  irregularities  in  the  proceed- 
ings before  the  county  board,  subsequent  to  the  filing  of 
the  petition,  but  all  of  these,  we  understand,  are  expressly 
waived  by  the  agreement  above  recited.  If  there  was 
any  insufficiency  in  the  petition,  of  which  the  appellant 
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might  have  complaiDed,  in  our  opinion,  he  should  have 
made  such  complaint  at  the  time  he  liled  his  remonstrance. 
Having  filed  his  remonstrance  at  the  same  time  the  peti- 
tion was  filed,  and  having  failed  then  to  object  to  the 
sufficiency  of  the  petition,  his  subsequent  objections  on 
that  ground  came  too  late,  the  right  to  make  them  hav- 
ing been  waived.    Fisher  v.  Hobbs,  42  Ind.  276. 

2d.  If  the  transcript  of  the  proceedings  in  this  case, 
had  before  the  board  of  commissioners  of  Steuben  county, 
was  imperfect  in  any  particular,  and  the  appellant  de- 
sired a  full  and  complete  transcript,  he  should  have  filed 
his  affidavit,  showing  wherein  the  transcript  filed  was 
defective,  and  moved  the  court  below,  on  such  affidavit, 
for  an  order  requiring  the  county  auditor  to  certify  to  the 
court  a  full  and  complete  transcript.  Then,  if  the  court 
below  had  overruled  his  motion,  and  he  had  made  his 
affidavit  and  motion  a  part  of  the  record  by  a  proper  bill 
of  exceptions,  the  alleged  error,  if  any  such  existed,  would 
have  appeared  in  the  record.  Appellant's  motion  for  an 
order  on  the  county  auditor*  failed  to  point  out  to  the 
court  below,  in  any  manner,  wherein  the  transcript  filed 
was  defective,  or  what,  if  any  thing,  had  been  omitted 
therefrom.  We  can  not  tell  from  the  record  whether  or 
not  the  court  below  erred,  and  therefore  we  presume  that 
the  court  did  not  err,  in  overruling  the  appellant's  motion 
for  an  order  on  the  county  auditor. 

8d.  The  third  alleged  error  was  a  proper  cause  for  a 
a  new  trial.  If  the  court  below  gave  an  erroneous  instruc- 
tion to  the  jury  trying  the  cause,  that  was  error  of  law, 
occurring  at  the  trial,  and,  if  excepted  to  at  the  time,  it 
was  a  good  cause  for  a  new  trial,  and  should  have  been 
80  assigned  in  appellant's  motion  for  such  new  trial,  ad- 
dressed to  the  court  below.  The  ^ving  of  this  alleged 
erroneous  instruction  to  the  jury  was  not  assigned  by 
appellant  as  a  cause  for  a  new  trial,  in  his  motion  there- 
for ;  and,  not  having  been  so  assigned,  in  the  court  below, 
its  assignment  as  error,  in  this  court,  presents  no  question 
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for  our  consideration.  This  is  the  well-settled  rule  of  this 
court,  and  needs  no  citation  of  authorities  to  support  it 

4th.  The  overruling  of  appellant's  motion  for  a  new 
trial  presents  but  the  single  question  of  the  weight 
of  evidence.  The  appellant's  testimony  was,  that  the 
opening  of  the  highway  would  damage  him  about  one 
hundred  dollars;  while  the  evidence  of  the  appellees, 
twenty -four  in  number,  was,  that  the  appellant  would  sus- 
tain no  damages,  by  the  opening  of  the  proposed  high- 
way. The  jury  trying  the  cause  assessed  the  appellant's 
damages  at  fifteen  dollars.  Under  the  evidence,  it  would 
seem  that  the  appellant  had  but  little  cause  to  complain 
of  the  assessment  of  his  damages.  We  can  not  disturb 
the  verdict. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


Whitworth  et  al.  v.  Ballard. 

PHAcncE. —  VerdUt, — Special  Verdiet.'^'Vmire  de  Novo.^-lf  a  verdict,  either 
general  or  special,  be  imperfect  or  silent  as  to  any  material  issae  in  tlie 
cause  wherein  it  is  retomed,  a  venire  de  novo  should  be  granted  on  mo- 
tion. 

Sake. — ^If  such  verdict  be  full  and  perfect  as  to  one  of  several  joint  parties 
against  whom  it  is  found,  he  can  not  complain  that  it  is  imperfect  as  to 
the  others. 

Pabtnerbhip. — IXeaohUioti, — ^A  division  of  the  goods  belonging  to  a  copart- 
nership, by  the  members  thereof,  amongst  themselves,  each  of  whom  in- 
vests his  portion  thereof  in  his  individual  business,  conducted  at  a  dif- 
ferent place,  is  a  dissolution  of  such  copartnership,  though  one  of  such 
members  continue  in  the  old  place  of  business,  collecting  the  credits,  and 
paying  the  debts,  of  the  firm,  in  the  copartnership  name. 

Sake. — Power  of  Partner  to  Bind  Copartners  after  DieeolutUm, — Endomng 
Promitoory  Note. — Such  partner  so  settling  up  such  partnership  business 
can  not  bind  his  copartners  by  his  endorsement,  in  the  copartnership 
name,  of  a  promissory  note  payable  to  them. 
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Same  — JSal^ffiettfum.-*!!  one  of  racii  other  partnera,  with  full  kaowledgo  of 
■Dch  eDdonement,  ratify  the  same  and  direct  the  endonee  to  bring  snil 
against  the  maker  of  such  note,  he  thereby  becomes  liable  on  such  en- 
dorsement. 

Same. — Special  Verdict, — In  an  action  against  the  members  of  such  copart- 
nership, upon  such  endorsement,  a  special  rerdiet,  finding  that  snch  en- 
dorsement had  been  ratified  by  such  partner,  is  sufficient,  without  settii^ 
forth  therein  the  facts  constituting  such  ratification. 

8uPB£ME  CovsT. — I^octiee, — HarmUm  Errer, — A  judgment  will  not  be  re- 
Tersed  by  the  Supreme  Court  on  appeal,  for  intermediate  errors,  where 
the  record  of  the  whole  case  shows  it  to  be  right  on  its  merits. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  E.  H.  Bundy,  for  appellants. 
D.  W.  Chambers  and  E.  8amt,  for  appellee. 

BiDDLB,  J. — ^On  the  29th  day  of  September,  1878,  Chris- 
topher C.  M.  Bock  made  his  promissory  note,  payable 
sixty  days  after  date,  to  McCorkle  k  Co.,  for  two  hundred 
and  fifty-five  dollars  and  twenty  cents,  for  value  re- 
ceived, without  relief  from  valuation  or  appraisement 
laws,  with  ten  per  cent,  interest  from  date  until  paid. 
The  payees  were  a  firm  by  the  name  of  McCorkle  k 
Co.,  composed  of  John  L.  McCorkle,  William  B.  Whit- 
worth  and  Benjamin  Benbow.  It  is  alleged  that  the 
payees,  on  the  80th  day  of  September,  1873,  for  value  re- 
ceived, endorsed  the  note  in  writing,  by  the  name  and 
style  of  ^^  McCorkle  k  Co.,''  to  the  appellee.  The  note 
was  secured  by  a  mortgage  executed  by  Bock  and  his 
wife.  This  suit  was  brought  by  the  appellee,  against  Mc- 
Corkle k  Co.,  on  their  alleged  endorsement.  McCorkle 
was  not  served  with  process,  and  did  not  appear  to  the 
action. 

Issues  were  formed,  a  jury  trial  had,  and  a  special  ver- 
dict rendered  in  favor  of  the  appellee.  No  question  ris- 
ing upon  the  pleadings  is  presented  to  us  here.  A  mo- 
tion for  a  new  trial  was  overruled,  and  exception  re- 
served. 

The  special  verdict  finds  the  following  facts : 
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1.  That  the  note  was  made,  and  the  mortgage  executed, 
as  alleged  in  the  complaint. 

2.  ^^  That  said  Whitworth  and  Benbow  furnished  all 
the  capital  that  was  used  in  said  firm,  and  said  McCorkle 
had  the  charge  and  transaction  of  said  business,  and  was 
to  receive  for  his  services  therein  a  certain  portion  of  the 
profits  arising  therefrom.  That  said  firm  continued  to 
deal  in  and  sell  goods  in  said  firm  name,  from  some 
time  in  1869  to  the  14th  of  April,  1878,  at  which  time 
said  Whitworth  and  Benbow  divided  the  stock  of  goods 
then  on  hand  between  themselves,  said  Benbow  going 
into  business  with  his  portion  thereof,  at  Sulphur  Springs, 
and  said  Whitworth  removed  his  portion  to  Honey  Creek, 
and  said  McCorkle  continued  in  the  charge  of  the  notes, 
accounts  and  assets  due  the  firm,  collecting  the  same  and 
applying  the  proceeds  to  the  payment  of  the  debts  due  by 
the  firm.  That  he  borrowed  money  and  gave  notes  there- 
for in  the  name  of  the  firm ;  that  he  so  continued  to 
manage  the  unsettled  business  of  the  firm,  until  about  the 
Ist  of  November,  1878,  at  which  time  he  removed  to  Ohio ; 
and  the  said  Whitworth  immediately  thereafter  took 
charge  of  the  remaining  assets  of  said  firm,  and  trans- 
acted the  business  thereof." 

8.  That  in  September,  1878,  Whitworth  purchased  a 
bill  of  hardware  in  the  name,  and  for  the  use,  of  the  firm 
of  McCorkle  &  Co. 

4.  ^^And  we  further  find  that  there  was  no  actual  dis- 
solution of  said  firm  of  McCorkle  k  Co.,  unless  the  facts 
above  found  constitute  such  a  dissolution  in  law." 

6.  That  McCorkle  sold  and  endorsed  the  note,  as  al- 
leged* 

6.  That  appellee  commenced  suit  on  said  note,  against 
the  maker,  on  the  10th  day  of  January,  1874,  and  for  a 
foreclosure  of  the  mortgage,  recovered  judgpoient,  made  a 
portion  of  the  money  and  obtained  a  return  of  execution 
of  ^^  no  property  found  subject  to  execution." 

7.  ^  That  the  defendant  Whitworth,  with  a  full  knowl- 
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edge  of  the  aasigument  of  said  note,  by  said  McCorkle, 
in  the  name  of  said  firm  of  McCorkle  &  Co.,  to  the  plam- 
tifi*,  afterward  ratified  the  same  and  directed  the  plaintiff 
to  institute  a  suit  on  said  note,  and  for  the  foreclosure  of 
said  mortgage,  to  make  the  money  due  thereon." 

8.  That  there  remains  due  on  said  note  two  hundred 
and  twenty-one  dollars  and  nine  cents. 

Upon  the  return  of  the  verdict,  the  appellant  objected 
to  its  being  received  by  the  court,  because  it  did  not  find 
all  the  facts  necessary  to  constitute  a  special  verdict,  but 
the  objections  were  overruled  by  the  court,  and  exceptions 
reserved  by  the  appellants.  The  appellants  then  moved 
the  court  for  a  venire  de  novo  in  the  cause,  which  motion 
was  also  overruled,  and  exceptions  reserved.  The  appel- 
lants also  moved  to  set  aside  the  verdict,  for  defects  upon 
the  face  of  the  record.  This  motion  was  also  overruled, 
And  the  ruling  excepted  to  by  the  appellants.  The  appel- 
lants further  moved  for  a  judgment  in  their  favor  on  the 
special  verdict,  which  motion  was  also  overruled,  and  ex- 
ceptions to  the  ruling  reserved.  The  court  afterward, 
over  a  motion  for  a  new  trial  and  exception  reserved, 
rendered  judgment  in  favor  of  the  appellee,  and  against 
the  appellant  WhiWorth,  for  the  balance  due  on  the  note, 
and  costs.  No  judgment  was  rendered  either  for  or 
against  the  appellant  Benbow. 

When  a  verdict,  either  general  or  special,  is  imperfect 
by  reason  of  some  defect,  uncertainty  or  ambiguity  upon 
the  fa..e  of  the  record,  or  by  not  finding  upon  all  the 
issues,  or  by  not  assessing  damages,  the  proper  motion  is 
for  a  venire  facias  de  novo.  This  is  the  old  English  prac- 
tice, which  is  also  well  settled  as  the  practice  in  this  State. 
Bosseker  v.  Cramer^  18  Ind.  44;  Jenkins  v.  Parkhill,  25  Ind. 
478 ;  Marcus  v.  The  State,  26  Ind.  101 ;  Trout  v.  West^  29 
Ind.  51 ;  Pea  v.  Pea^  85  Ind.  887 ;  Qulick  v.  Conndy^  42 
Ind.  184 ;  Dehority  v.  Nelson,  post,  p.  414. 

Whether  Benbow  could  have  successfully  moved  for  a 
venire  de  novo,  we  need  not  decide,  but  we  do  not  see  how 
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Whitworth  can  complaiu,  because  an  issue  affecting  Ben- 
bow  has  not  been  settled,  provided  the  verdict  is  good  as 
to  him.  We  think  the  second  finding  in  the  special  ver- 
dict shows  facts  which  constitute  a  dissolution  of  the  part- 
nership, and  that  McCorkle,  after  such  dissolution,  had  no 
authority  to  endorse  the  note  so  as  to  bind  the  firm ;  but  the 
seventh  finding  shows  that  Whitworth,  after  the  endorse- 
ment, with  a  full  knowledge  of  the  facts,  ratified  the  en- 
dorsement, and  thereby  made  himself  a  party  to  it,  and 
thus  became  bound  by  it.  But  the  appellant  earnestly 
insists  that  the  seventh  finding  is  defective,  in  not  stating 
the  facts  which  constitute  the  ratification.  In  our  opin- 
ion, this  is  not  necessary.  The  evidence  which  convinced 
the  jury  that  Whitworth  ratified  the  endorsement  need 
not  be  stated  in  the  finding.  The  facts  stated  in  the  spe- 
cial verdict  show  a  liability  against  Whitworth,  and  we 
can  not  reverse  a  valid  judgment  against  him,  because 
there  is  no  finding  or  judgment  against  Benbow.  Staf- 
ford V.  Nutty  51  Ind.  585.  This  view  decides  the  prin- 
cipal question  discussed  by  the  appellant  Whitworth,  and 
the  main  question  in  the  case. 

There  are  other  questions  urged,  but  the  pleadings,  the 
'  instructions  of  the  court  to  the  jury,  the  special  verdict 
and  the  evidence  are  all  before  us,  and  the  judgment 
upon  the  whole  record  appearing  to  us  to  be  clearly  right, 
we  think  it  unnecessary  to  examine  the  minor  questions 
in  detail.  A  judgment  will  not  be  reversed  for  interme- 
diate errors,  when  the  record  upon  the  whole  case  shows 
it  to  be  right  on  its  merita.  Van  Pelt  v.  Carmney  6  Ind. 
868 ;  Pennington  v.  Nave,  15  Ind.  828. 

The  judgment  is  affirmed,  with  costs. 
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SOBRNBR  V.  ObBRLT. 

LutuOB  IjAW,— Act  of  IS7S.— Section  12.— Aetian  hy  Wtfe.—Mea8ure  ofDam-' 
a^, — Instruction  to  Jury, — ^In  an  action  by  a  wife,  under  section  12  of  the 
act  of  February  27th,  1873,  (Acts  1873,  p.  151,)  regulating  the  sale  of 
intoxicating  liquors,  to  recover  damages  for  injury  suffered  by  her  in  her 
means  of  support,  resulting  from  the  intoxication  of  her  husband,  alleged 
to  have  been  caused  by  the  defendant,  her  anxiety  of  mind,  mortifica* 
tion,  sorrow  and  loss  of  her  husband's  society  can  not  enter  into  the 
measure  of  the  damages  she  may  recover,  and  the  jury  trying  the  cause 
should  be  so  instructed. 

Same, — Eiumphry  Damages. — OonstUniional  Law, — ^Where,  in  such  action, 
the  intoxication  of  the  husband  was  caused  by  a  sale  to  him  of  intoxi- 
cating liquor,  made  by  the  defendant  under  circumstances  rendering  it  a 
penal  offence,  "exemplary  damages,''  as  authorized  by  such  section  12, 
can  not  be  allowed ;  such  provision  being,  in  such  case,  in  conflict  with 
the  constitution  of  this  State,  and  therefore  inoperative. 

From  the  Marion  Superior  Court 

J.  N.  Scotty  for  appellant. 

A.  G.  Porterj  W.  P.  Fishback  and  Q.  T.  Porter j  for  ap- 
pellee. 

WoRDBN,  J. — Jenny  Oberly  was  the  wife  of  Martin 
Oberly,  and  this  ac|f;ion  was  brought  by  her  against  the 
appellant,  to  recover  damages  from  the  defendant  for  sell*' 
ing  liquor  to  her  husband,  who,  as  was  alleged,  was  in 
the  habit  of  becoming  intoxicated,  thereby  causing  his 
intoxication;  whereby  the  plaintiff  was  injured  in  her 
means  of  support. 

The  action  was  brought  against  John  Stumph  also,  but 
he  filed  an  answer  which  was  held  good  on  demurrer,  and 
the  plaintiff  declining  to  reply,  Stumph  had  fijial  judg- 
ment on  the  demurrer. 

The  cause  proceeded  against  Koerner,  who  filed  an 
answer  of  general  denial ;  and  the  cause  was  tried  by  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  plaintiff 
for  four  hundred  dollars.  Motion  for  a  new  trial  over- 
ruled, and  exception.    A  majority  of  the  court  below,  at 
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general  term,  affirmed  the  judgment  rendered  at  special 
term. 

The  proper  error  is  assigned  here. 

The  defendant,  at  the  proper  time,  asked,  and  the  court 
refused,  a  charge,  otherwise  correct  so  far  as  we  can  see, 
embodying  the  following  proposition,  viz.: 

^*  The  plaintiff's  anxiety  of  mind,  her  mortification  and 
sorrow,  and  the  loss  of  her  husband's  society,  you  have 
nothing  to  do  with  here,  as  they  can  not  enter  into  the 
measure  of  damages  in  this  action." 

The  action  was  based  upon  the  12th  section  of  the 
act  of  February  27th,  1878,  on  the  subject  of  intoxicating 
liquors.    Acts  1873,  p.  151. 

That  section  gives  a  wife,  who  '*  shall  be  injured  in  per- 
son or  property,  or  means  of  support,  by  any  intoxicated 
person,  or  in  consequence  of  the  intoxication,  habitual  or 
otherwise,  of  any  person,"  a  right  of  action  against  the 
person  furnishing  the  liquor,  which,  in  whole  or  in  part, 
caused  the  intoxication. 

The  action  will  not  lie  under  the  statute,  unless  the 
plaintiff  was  injured  in  person  or  property,  or  means 
of  support,  because  the  statute  does  not  give  the  right  of 
action  for  any  other  injury. 

The  only  injury  complained  of  in  this  case  related  to 
the  plaintiff's  means  of  support.  There  was  no  allega- 
tion of  any  injury  to  her  person  or  property.  Under  the 
allegations  of  the  complaint,  it  is  clear  that  the  plaintiff 
could  not  recover  damages  for  *<  anxiety  of  mind," 
"  mortification  and  sorrow,"  or  "  loss  of  her  husband's 
society,"  because  those  things  were  entirely  foreign  to  the 
case  made  by  the  complaint. 

We  need  not  determine,  therefore,  whether  the  matters 
mentioned  in  the  charge  asked,  could  have  been  consid- 
ered in  estimating  the  damages,  if  there  had  been  proper 
allegations  of  injury  to  the  plaintiff's  person. 

We  are  of  opinion  that  the  charge  asked  should  have 
been  given. 
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The  defendant  also  asked,  and  the  court  refused,  the 
following  charge : 

"  Compensatory  damages  are  given  by  way  of  compen- 
sation for  the  injury  actually  sustained.  Exemplary 
damages  are  such  as  are  added  thereto  by  way  of  punish- 
ment to  defendant,  and  warning  to  others.  In  this  action, 
if  the  jury  believe  from  the  evidence  that  the  plaintiff  is 
entitled  to  compensation  for  the  injury  complained  of, 
and  also  that  the  plaintiff's  husband  was,  at  the  times  the 
sales  were  made,  in  the  habit  of  getting  intoxicated,  or 
that  the  sales  were  made  after  nine  o'clock  on  any  even- 
ing, or  on  any  Sunday,  they  can  not  go  farther  than  to 
compensate  her  for  the  injury  actually  sustained;  and  are 
not  authorized  to  assess  against  defendant  exemplary 
damages — ^his  punishment  in  that  case  being  left  to  the 
criminal  court." 

The  charge  asked  was  applicable  to  the  case  made  by 
the  evidence  as  well  as  that  stated  in  the  complaint,  for  it 
was  alleged  in  both  paragraphs  of  the  complaint  that  the 
plaintiff's  husband  was  in  the  habit  of  getting  intoxicated. 

It  was  a  penal  offence,  under  the  law,  to  sell  intoxicat- 
ing liquor  to  a  person  who  was  in  the  habit  of  getting 
intoxicated,  or  to  sell  it  after  nine  o'clock  at  night,  or  on 
Sunday.  Sections  6  and  10  of  the  act  above  cited.  Hence 
the  question  is  fairly  presented,  whether  in  a  civil  action 
under  the  statute,  to  recover  damages  resulting  from  the 
sale  of  intoxicating  liquors,  the  sale  being  made  under 
such  circumstances  as  make  it  a  penal  offence,  exemplary 
damages  can  be  allowed. 

If  they  can,  a  man  may  be  punished  twice  for  the  same 
offence :  Once  under  the  proper  form  of  a  criminal  pros- 
ecution, and  again  under  the  form  of  a  civil  action ;  and 
in  the  latter  action  the  pecuniary  punishment  meted  out 
may  be  much  greater  than  the  penalty  prescribed  for  the 
ofiedce. 

The  12th  section  of  the  statute  above  cited  author- 
izes "  exemplary  damages."    In  the  case  of  Taber  v.  Hul- 
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satiy  5  Ind.  822-325,  it  was  said  by  this  court,  ^^  Bat  there 
is  a  class  of  offences,  the  commission  of  which,  in  addi- 
tion to  the  civil  remedy  allowed  the  injured  party,  subjects 
the  offender  to  a  state  prosecution.  To  this  class  the  case 
under  consideration  belongs ;  and  if  the  principle  of  the 
instruction  be  correct,  Taber  may  be  twice  punished  for 
the  same  assault  and  battery.  This  would  not  accord 
with  the  spirit  of  our  institutions.  The  constitution  de- 
clares, that  *  no  person  shall  be  twice  put  in  jeopardy  for 
the  same  offence';  and  though  that  provision  may  not 
relate  to  the  remedies  secured  by  civil  proceedings,  still  it 
serves  to  illustrate  a  fundamental  principle  inculcated  by 
every  well-regulated  system  of  government,  viz.,  that 
each  violation  of  the  law  should  be  certainly  followed  by 
one  appropriate  punishment  and  no  more." 

See,  also,  Johnson  v.  Vuthrick^  7  Ind.  187;  Struble  v. 
Nodmjij  11  Ind.  64 ;  Butler  v.  Mercer j  14  Ind.  479  ;  Nossa- 
man  v.  Bickertj  18  Ind.  350 ;  Humphries  v.  Johnson,  20  Ind. 
190 ;  Meyer  v.  Bohlfing,  44  Ind.  288. 

We  are  of  opinion  that  the  provision  of  the  statute 
allowing  exemplary  damages,  as  applied  to  cases  like  the 
present,  violates  the  fundamental  principle  embodied  in 
the  Bill  of  Rights,  that  no  person  shall  be  put  in  jeopardy 
twice  for  the  same  offence ;  and  that,  as  applied  to  such 
cases,  it  is  inoperative  and  void. 

The  charge  asked,  in  our  opinion,  ought  to  have  been 
given. 

The  jury  must  have  allowed  large  exemplary  damages, 
for  it  *seems  to  us  that  fifty  or  seventy-five  dollars  would 
have  covered  all  the  real  damages  sustained  by  the  plain- 
tiff. 

The  judgment  below,  at  general  term,  is  reversed,  with 
costs,  and  the  cause  remanded  with  instructions  to  the 
court,  at  general  term,  to  reverse  the  judgment  rendered 
at  special  term,  and  for  further  proceedings. 
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ComTY  TBEA8UBEB.^€bimty  Ordo-.—E^Miml  to  F^  or  Endon$,—P«nomtd 
LiabilUy, — Damages. — Where  a  county  treasurer,  having  in  his  hands 
money  applicable  to  the  payment  of  a  lawful  county  order,  drawn  upon 
him  by  the  county  auditor,  in  favor  of  the  person  entitled  thereto,  re- 
fuses to  pay  the  same  when  duly  presented  to  him  for  that  purpose,  or, 
not  then  having  any  such  money,  refuses  to  endorse  thereon  ^'not  paid 
for  want  of  funds,"  he  thereby  becomes  personally  liable  to  such  person 
for  six  per  cent,  interest  on  the  amount  of  such  order,  from  the  date  of 
such  refusal,  as  damages  therefor. 

Samb. — Drfenoe, — ^It  is  no  defence  to  such  action  that  such  refusal  by  the 
defendant  was  upon  the  ground  that  he  believed  the  issuing  of  such  war- 
rant to  have  been  without  authority  of  law,  and  that  he  has  since,  in 
obedience  to  the  mandate  of  the  proper  court,  paid  over  the  principal, 
only,  of  such  warrant 

Same. — PaymenL—Iniereti, — ^Where  lawful  interest  has  accrued  upon  a 
matured  principal,  the  payment  of  the  latter,  only,  is  no  bar  to  an  action 
for  the  former. 

Practice. — Demurrer, — Harmleu  Error, — Where  matter  alleged  in  one  par- 
agraph of  a  pleading  is  admissible  under  another,  error  in  sustaining  a 
demurrer  to  the  former,  only,  is  harmless. 

8AJCB. — New  Trial, — Amgnmeni  of  Error, — Eaooeaaive  DamageB, — ^Error  in  the 
assessment  of  damages  on  the  trial  of  a  cause  is  ground  for  a  new  trial, 
but  is  not  a  proper  assignment  of  error,  on  appeal  to  the  Supreme  Court. 

Sake. — Demurrer, — ^The  action  of  the  court  upon  a  demurrer  to  a  pleading 
in  a  cause  is  not  ground  for  a  new  trial. 

From  the  Tippecanoe  Circuit  Court. 

G.  0.  Behm^  J.  Park  and  A.  0.  Behnij  for  appellant* 
J".  i2.  Coffrotk  and  J.  A.  Stein^  for  appellees. 

Howe,  J. — ^In  this  action,  the  appellee  was  plaintiff,  and 
the  appellant  was  defendant,  in  the  court  below.  Appel- 
lee's complaint  alleged,  in  substance,  that  it  was  a  corpo- 
ration, under  and  by  virtue  of  an  act  of  the  Oeneral  As- 
sembly of  this  State,  entitled  "An  act  accepting  certain 
donations  from  John  Purdue  and  others,  and  locating  and 
naming  the  college  contemplated  by  the  act  of  Congress, 
approved  July  2, 1862,  providing  for  its  organization  and 
management,  adding  a  member  to  the  trustees  of  the  In- 
diana Agricultural  College,  and  changing  the  corporate 
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name  of  said  trustees,  and  declaring  an  emergency/'  ap- 
proved May  6th,  1869, 1  B.  S.  1876,  p.  60 ;  that  on  the  7th 
day  of  June,  1870,  the  appellee  received  a  certain  county 
order,  drawn  by  the  then  auditor  of  Tippecanoe  county, 
Indiana,  in  these  words,  to  wit : 
''  No.  2131.  Lafatette,  Ind.,  June  7th,  1870. 

"  Treasurer  of  Tippecanoe  .County:  Pay  to  Martin  L, 
Pierce,  treasurer  board  of  trustees  of  Purdue  University, 
ten  thousand  dollars,  subject  to  the  payment  of  all  delin- 
quent taxes,  for  first  instalment  of  appropriation  made 
January  14th,  1869. 

"$10,000. 

(Signed,)  ^A,  J.  Castater,  A.  T.  O. 

«  H.  Gates,  Deputy." 

That  said  Martin  L.  Pierce  was  then  appellee's  treas- 
urer, and  on  said  7th  day  of  June,  1870,  he  presented 
said  order  for  payment  to  appellant,  then  the  treasurer  of 
said  county,  at  said  treasurer's  office,  who  then  and  there 
had  funds  of  said  county  applicable  to  the  payment  of 
said  order  in  his  hands,  more  than  sufficient  to  pay  said 
order;  that  appellant  refused,  on  said  presentation,  to  pay 
said  order,  or  to  endorse  thereon  that  it  was  not  paid  for 
want  of  funds ;  that  on  the  22d  day  of  June,  1870,  at  the 
May  term,  1870,  of  the  court  of  common  pleas  of  said 
county,  appellee  filed  its  petition  therein  against  appellant, 
praying  for  a  mandate  to  compel  him  to  pay  said  order, 
or,  if  it  should  appear  that  there  was  no  money  in  the 
treasury  of  sud  county  to  pay  the  same,  to  make  the  en- 
dorsetnent  required  by  law,  to  which  petition  the  appel- 
lant appeared  at  said  May  term,  and  such  proceedings 
were  had,  as  that,  at  said  term,  to  wit,  on  the  10th  day  of 
August,  1870,  it  was  then  ordered  and  adjudged  that  the 
appellant  should  pay  the  said  order  of  ten  thousand  dol- 
lars, and  the  costs  of  suit;  that,  from  said  order  and  judg- 
ment of  the  said  court  of  common  pleas,  the  appellant  ap- 
pealed to  the  Supreme  Court,  where  the  said  order  and 
Vol.  LVI.— 19 
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jadgmenty  on  the  —  day  of  — ^,  1872,  were  in  all  things 
affirmed ;  that  afterward,  on  the  28th  day  of  March,  1872, 
appellant  paid  to  the  clerk  of  said  court  of  common  pleas 
ten  thousand  dollars,  sayings  claiming  and  directing  at  the 
time,  that  he  paid  said  sum  in  ohedience  to  the  mandate 
of  said  common  pleas  court,  under  the  decision  of  the 
JSupreme  Court,  which  sum,  on  the  same  day,  the  appel- 
lee, hy  its  said  treasurer^  Pierce,  drew  from  said  clerk, 
giving  a  receipt  therefor  in  these  words,  to  wit : 

''  Beeeived  of  Dan'l  Boyse,  clerk,  March  28th,  1872,  ten 
thousand  dollars  in  full  of  said  amount,  paid  to  him  by 
Jacob  F.  Marks,  ex-treasurer  of  Tippecanoe  county,  being 
amount  of  ihe  original  county  order,  less  interest  and 
cost.  [Signed,]  M.  L.  Pibrcb, 

"  Treasurer  of  Purdue  University." 

And  the  appellee  charged,  that,  during  all  the  time  in- 
terv^ng  between  the  said  7th  day  of  June,  1870,  when 
payment  of  said  order  was  refused  by  appellant,  up  to 
said  28th  day  of  March,  1872,  when  he  paid  said  ten  thou* 
sand  dollars  to  the  clerk,  said  ten  tiiousand  dollars  was  in 
the  appellant's  personal  use  and  control,  and  that,  by  lend- 
iag  the  same  to  other  parties  and  by  the  use  of  it  himself^ 
he  realised  and  received,  as  interest  on  said  sum,  moneys 
amounting  to  one  thousand  five  hundred  dollars,  all  of 
which  rightfully  and  legally  belonged  to  appellee,  who,  cm 
said  28th  day  of  March,  1872,  demanded  the  same  of  ap^ 
pellant,  bntl^e  payment  of  which  he  refused  and  had  ever 
sifice  refused:  wherefore  appellee  demanded  judgment 
for  three  thousand  dollars  damages,  etc. 

Appellant  demurred  to  this  complaint^  for  the  alleged 
insufficiency  of  the  facts  therein  to  constitute  a  cause  of 
action,  which  demun^er  was  overruled  by  the  court  below, 
aad  to  this  decision  appellant  excepted. 

Appellant  then  answered,  in  three  paragraphs^  the  i^ 
pellee's  complaint,  as  follows : 

First.    A  general  denial ; 

Second.    In  the  second  paragraph  of  his  answer,  ap- 
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pellant  admitted,  that,  on  the  7th  day  of  June,  1870,  he 
was  treasurer  of  Tippecanoe  county ;  that,  on  said  day, 
the  county  order  for  ten  thousand  dollars,  mentioned  in 
the  complaint,  was  drawn  by  the  county  auditor,  and  the 
presentation  of  said  order  by  appellee's  treasurer  to  ap- 
pellant he  also  admitted ;  but  he  said  that  he  refused  to 
pay  said  order,  because  he  had  no  funds  'in  hia  hands  at 
tiiat  time  applicable  to  the  payment  of  said  order,  and  be- 
cause he  believed  said  order  was  issued  without  any  war- 
rant or  authority  of  Uw,  and,  for  the  same  reason,  he  re^ 
fbaed  to  endorse  the  order  not  paid  for  want  of  funds ; 
and  appellant  also  admitted  the  proceedings  of  appellee 
against  him,  by  mandate,  in  the  court  of  common  pleas 
of  said  county,  the  order  and  judgment  of  said  court 
therein,  his  appeal  therefrom  to  the  Supreme  Court  and 
its  affirmance  of  said  order  and  judgment,  as  the  same 
were  alleged  in  appellee's  complaint ;  and  the  appellant 

alleged,  that  afterward,  on  the  —  day  of ,  1872,  in 

obedience  to  the  judgment  of  the  Supreme  Court,  he  paid 
into  the  office  of  the  clerk  of  the  court  below  the  sum  of 
ten  thousand  dollars,  and  took  his  receipt  therefor  in  the 
words  and  figures  following,  to  wit : 

^  Received  of  Jacob  F.  Marks,  ex-treasurer  of  Tippeca<- 
noe  county,  ten  thousand  dollars,  which  he  claims  to  now 
pay  in  obedience  to  this  mandate,  under  the  dedsion  of 
llie  Supreme  Court,  March  28th,  1872. 

"  Danibl  Roysb,  Clerk." 

And  that,  on  the  same  day,  the  appellee,  by  its  treas- 
urer, received  and  accepted  said  sum  of  ten  thousand  dol- 
lars, and  receipted  therefor,  setting  out  a  copy  of  the  same 
receipt  set  out  in  appellee's  complaint.  And  appellant 
averred,  that  he  held  said  sum  of  ten  thousand  dollars  as 
the  treasurer  of  said  county,  and  in  no  other  or  different 
capacity,  and  that  was  the  whole  sum  received  and  re- 
tained by  him  as  applicable  to  said  order  and  judgment. 
Wherefore,  etc. ;  and. 

Third.    The  third  paragraph  of  appellant's  answer  sets 
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out  the  record  of  a  suit  commenced  on  the  27th  day  of 
July,  1870,  in  the  court  below,  by  one  Orra  Dawson, 
against  the  appellant  and  others,  the  object  of  which  suit 
was  to  enjoin  the  issue  and  payment  of  certain  county 
orders,  including  the  one  described  in  appellee's  com- 
plaint in  this  action,  and  the  judgment  of  the  court  below 
in  said  suit,  against  said  Orra  Dawson,  and  her  appeal 
from  that  judgment  to  the  Supreme  Court.  And  appel- 
lant then  averred,  that  when  said  county  order  was  issued, 
there  was  no  money  in  the  county  treasury  to  pay  the 
same,  or  out  of  which  said  order  could  have  been  paid, 
until  the  said  27th  day  of  July,  1870,  on  which  day  the  said 
Orra  Dawson  commenced  her  said  suit,  and  that  said 
order  was  not  protested,  on  account  of  an  agreement  with 
the  appellee,  that,  as  to  the  validity  of  said  order  and  to 
determine  the  power  of  the  county  commissioners  to  make 
such  an  appropriation,  the  appellee  would  and  did  insti- 
tute a  suit,  and,  before  the  determination  thereof,  the  said 
Dawson  suit  was  commenced,  and  that,  during  the  pen- 
dency of  said  appeal  and  until  the  final  decision  thereof, 
when  the  said  money  came  into  the  treasury,  he  held  the 
same  in  the  treasury,  subject  to  the  order  and  judgment 
of  the  court,  ready  and  willing  at  all  times  to  pay  the 
same  over,  if  the  court,  on  final  hearing,  should  adjudge 
the  appellee  entitled  thereto ;  that,  during  all  said  time,  he 
neither  received  nor  accepted  any  interest  for  the  same, 
and  that  he  held  said  sum  of  ten  thousand  dollars  in  his 
capacity  as  treasurer  of  Tippecanoe  county,  and  not  other- 
wise ;  and  that  immediately  upon  the  decision  of  the  Su- 
preme Court  in  appellee's  favor,  he  paid  said  money  to 
the  appellee,  which  was  accepted  and  received  in  full  dis- 
charge of  his  liability  on  said  order;  wherefore,  etc. 

Appellee  demurred  to  the  second  and  third  paragraphs 
of  appellant's  answer,  for  the  want  of  sufficient  facts  in 
each  paragraph  to  constitute  a  defence  to  this  action, 
which  demurrers  were  severally  sustained  by  the  court 
below,  and  to  each  decision  the  appellant  excepted.    And 
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the  action,  being  at  issue  on  the  general  denial,  was  tried 
by  the  court  without  a  jury,  and  the  court  found  for  the 
appellee,  and  assessed  its  damages  at  the  sum  of  one  thou- 
sand two  hundred  and  forty-six  dollars  and  twenty-eight 
cents.  On  written  causes  filed,  appellant  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
to  this  decision  the  appellant  excepted.  And  judgment  was 
then  rendered  by  the  court  below  for  the  damages  as- 
sessed, from  which  judgment  this  appeal  is  here  prose- 
cuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below,  to  wit : 

1st.  In  overruling  appellant's  demurrer  to  appellee's 
complsdnt; 

2d.  In  sustaining  appellee's  demurrer  to  the  2d  para- 
graph of  the  appellant's  answer ; 

8d.  In  sustaining  appellee's  demurrer  to  the  8d  para- 
graph of  the  appellant's  answer; 

4th.  In  the  assessment  of  damages  against  the  appel- 
lant; and, 

5th.    In  overruling  appellant's  motion  for  a  new  trial. 

These  alleged  errors  we  will  consider,  and  pass  upon 
the  questions  thereby  presented,  in  the  same  order  in 
which  they  are  assigned.  And,  first,  did  the  court  below 
err  in  overruling  appellant's  demurrer  to  appellee's  com- 
plaint? It  is  insisted  by  appellant's  counsel,  that  the 
complaint  was  bad  on  demurrer,  because  it  showed  upon 
its  face  that  the  principal  of  the  county  order,  mentioned 
in  the  complaint,  had  been  paid,  and  that  the  action  was 
brought  solely  for  the  recovery  of  interest  alleged  to  have 
accrued  on  said  county  order.  It  was  once  the  law  in  this 
state,  that  ^^  If  a  creditor  receive  the  principal  sum  due  him, 
as  such,  there  is  nothing  on  which  to  sustain  an  after  ac- 
tion :  he  can  not  sue  for  the  interest."  Comparet  v.  Ewingy 
8  Blackf.  828.  But  this  doctrine  has  since  been  expressly 
overruled  by  this  court,  in  the  case  of  Robhins  v.  Cheeky 
32  Ind.  828.    The  law  of  this  State  now  is,  that,  if  the 
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principal  has  been  paid,  and  interest  which  was  dne  was 
not  paid,  the  interest  will  remain  due,  and  an  action  may 
be  maintained  for  the  recovery  of  such  interest.  2  Pars. 
Notes  &  Bills,  898.  In  oar  opinion,  appellee's  complaint 
in  this  case  stated  a  good  cause  of  action  against  the  ap- 
pellant, and  his  demurrer  to  said  complaint  was,  there* 
lore,  properly  overruled. 

The  second  and  third  alleged  errors  relate  to  the  deci- 
sions of  the  court  below,  in  sustaining  appellee's  demur- 
rers to  the  second  and  third  paragraphs  of  appellant's  an- 
swer, and  may  well  be  considered  together.  It  is  clear, 
we  think,  that  the  facts  alleged  in  the  second  paragraph 
of  the  answer  were  wholly  insufficient  to  constitute  a  de- 
fence to  appellee's  action.  But,  if  it  were  conceded  that 
the  court  below  had  erred  in  sustaining  appellee's  demur- 
rers to  both  the  second  and  third  paragraphs  of  appel- 
lant's answer,  we  would  be  compelled  to  hold,  that  these 
errors  were  entirely  harmless.  For  there  was  not  a  single 
fact,  matter,  or  thing  alleged  in  either  of  the  said  para- 
graphs which  might  not  have  been  given  in  evidence 
under  the  first  paragraph  oi  appellant's  answer.  To 
erroneously  sustain  a  demurrer  to  a  paragraph  of  answer, 
when  all  the  &cts  alleged  therein  are  admissible  in  evi- 
dence under  another  paragraph  of  the  answer,  is  a  harm- 
less error,  for  which  a  judgment  will  not  be  reversed. 
Wolf  V.  Sehofiddj  88  Ind.  175,  and  Strough  v.  GeaVj  48 
Ind.  100. 

The  fourth  alleged  error  is  merely  a  cause  for  a  new 
trial,  and,  assigned  as  error  in  this  court,  it  presents  no 
question  for  our  consideration. 

The  fifth  alleged  error  of  the  court  below  is  its  decision^ 
in  overruling  appellant's  motion  for  a  new  trial.  In  this 
motion,  the  causes  for  a  new  trial  were  as  follows : 

1.  That  the  finding  and  decision  of  the  court  below 
were  not  sustained  by  sufficient  evidence ; 

2.  That  the  finding  and  decision  of  the  court  were 
contrary  to  law ; 
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8.    That  the  amount  of  the  finding  was  exceefiive ;  ftnd, 

4.  That  the  court  erred  in  sustaining  the  demurrers 
to  the  second  and  third  paragraphs  of  appellant's  answer. 

The  matter  stated  in  the  alleged  fourth  cause  is  not  a 
proper  cause  for  a  new  trial.  If  the  court  below  was 
right  in  finding  for  the  appellee,  the  amount  of  the  damages 
could  not,  under  the  evidence,  have  been  less  than  it  was. 
So  that  the  only  question  presented  for  our  consideration 
by  the  fifth  alleged  error  is  this :  Were  the  finding  and 
decision  of  the  court  below  sustained  by  sufficient  com- 
petent evidence  ? 

As  pertinent  to  this  question,  we  set  out  a  part  of  th^ 
evidence  of  the  i^pellant,  who  was  a  witness  on  the  trial, 
in  his  own  behalf.  He  testified  as  follows :  '^  I  had  ali 
the  county  moneys  on  deposit.  I  was  receiving  six  p^ 
cent  interest.  I  retained  this  money  when  I  went  out  of 
office,  and  left  it  in  Fowler's  Bank,  at  six  per  cent,  inter- 
est My  reports  as  U'easurer  will  show  what  money  I  had 
on  hand  when  the  order  was  presented  for  protest.  I 
retired  from  office  August  2d,  1871.  The  report  of  the 
treasurer,  June,  1870,  shows  twenty-eight  thousand  three 
hundred  and  twenty-two  dollars  and  seventy  cents  on 
hand.  I  had  all  that  sum  on  deposit  at  various  banks.'' 
This  is  appellant's  statement,  under  the  sanction  of  his 
oathy  and  it  suggests  this  inquiry:  What  right,  legal, 
equitable  or  moral,  has  the  appellant  to  the  interest  he 
<^was  receiving"  on  the  ten  thousand  dollars,  which, 
under  the  law,  he  ought  to  have  paid  to  the  appellee,  on 
the  7th  day  of  June,  1870?  It  can  not  be  said  that  this 
interest  was  the  property  of  the  appellant,  or  that  he  had 
any  just  claim  thereto.  It  was  the  legal  increase  of  the 
ten  thousand  dollars  which  belonged  to  the  appellee,  dur- 
ing the  time  the  appellant  withheld  payment  of  the  prin- 
dpal  sum,  and  it  belonged  of  right  to  the  appellee^  and 
not  to  the  appellant 

But  we  need  not  and  do  not  put  this  case,  or  our  deci- 
sion thereof,  solely  upon  the  ground  that  the  appellant 
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had  received  interest  which  rightfully  belonged,  not  to 
him,  but  to  the  appellee.  For,  under  the  admitted  fact,  in 
this  action,  that  the  appellant,  as  treasurer  of  Tippecanoe 
eounty,  on  the  proper  presentation  to  him,  at  his  office, 
of  the  county  order  mentioned  in  appellee's  complaint, 
had  refused  either  to  pay  said  order  or  to  endorse  thereon 
**  not  paid  for  want  of  funds,"  as  it  was  clearly  his  official 
duty  to  do,  we  are  bound  to  hold,  that  the  appellant  ren- 
dered himself  personally  liable  to  the  appellee  for  the 
damages  resulting  from  this  breach  of  his  official  duty, 
the  measure  of  which  damages  would  be  six  per  cent,  in- 
terest  on  the  amount  of  said  county  order,  from  the  time 
of  such  presentation  and  refusal  until  he  paid  said  order 
or  made  the  proper  endorsement  thereon.  Marks  v.  JTie 
Trustees^  ete.y  87  Ind.  155. 

In  our  opinion,  therefore,  the  finding  of  the  court  below, 
in  this  cause,  was  fully  sustained  by  sufficient  evidence, 
and  the  appellant's  motion  for  a  new  trial  was  correctly 
overruled. 

The  judgment  of  the  court  below  is  affirmed,  with  five 
per  cent,  damages,  at  the  costs  of  the  appellant. 


Kline  v.  Spahb. 

|S5   2061 

|158  gW|         Pboiobsory  Note.— ^efioti  by  Endonee, — Fteculmg. — Copy.-^ln  an  action 

upon  a  promissory  note,  bj  an  endorsee  against  the  maker,  the  complaint 
should  aver  its  endorsement,  but  need  not  set  out  a  copj  thereof. 
Same. — PayaJUe  in  Bank, — IniirueHcn  to  Jury, — Where  such  note  is  payable 
in  bank,  and  the  defence  is  a  want  or  failure  of  consideration,  of  which 
the  plaintiff  is  alleged  to  have  had  notice  at  the  time  of  such  endorse- 
ment, if  no  evidence  in  support  of  such  defence  be  ofiered,  it  is  not  error 
in  the  court  to  instruct  the  jury  that  such  is  the  fact,  and  direct  them  to 
find  for  the  plaintiff. 
BAXE,rr-NoU  given  for  PaierUed  Article. — Evidenee, — Kvidence  in  such  action, 
that,  at  the  time  such  endorsement  was  made,  the  plaintiff  knew  that 
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aoch  note  had  been  giyen  for  a  patented  article,  does  not  anatain  aach 
defence. 

From  the  Jennings  Circuit  Court. 

J.  JBundy  and  D.  Overmyer^  for  appellant. 
J.  OvermyeTy  for  appellee. 

Perkins,  C  J. — Suit  by  the  endorsee  of  the  payee, 
against  the  maker,  of  a  promissory  note. 

The  complaint  averred  the  endorsement,  but  did  not  set 
out  a  copy  of  it.  This  was  unnecessary.  TVeadway  v. 
Cobb  J 18  Ind.  86.  The  note  was  payable  at  a  bank  in  this 
State.  On  the  trial,  the  note  was  admitted  in  evidence, 
but  was  objected  to  on  account  of  an  alleged  variance. 
We  have  carefully  compared  the  copy  in  the  complaint 
with  the  note  given  in  evidence.  There  is  no  variance 
between  them.  There  seems  to  be  two  copies  of  notes 
in  the  bill  of  exceptions.  The  true  note  was  recognized 
on  the  trial  by  the  parties  as  being  in  evidence. 

The  answer  of  the  defendant  was  in  three  paragraphs. 

First.    General  denial ; 

Second.  That  the  note  was  given  without  considera- 
tion, of  which  plaintiff  had  notice;  and. 

Third.  Failure  of  consideration,  of  which  plaintiff  had 
notice. 

Reply  in  denial  of  the  second  and  third  paragraphs. 

On  the  trial,  the  court  gave  this  instruction,  which  was 
excepted  to : 

<^  The  evidence  in  this  case  shows  the  plaintiff  to  have 
been  a  purchaser  of  the  note  in  suit,  in  good  faith,  for  a 
valuable  consideration,  before  maturity ;  and  there  being 
no  evidence  to  show  that,  at  the  time  he  became  the 
owner  of  the  same,  he  had  any  notice  that  the  same  was 
procured  from  the  defendant  by  fraud  or  without  considera- 
tion, you  will  find  for  the  plaintiff,  and  assess  his  damages 
at  the  amount  due  on  the  note,"  etc. 

This  instruction  was  excepted  to,  and  the  giving  of  it 
is  assigned  for  error.    The  objection  urged  to  it  is,  that  it 
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asBcusies  that  the  plaintift*  had  no  notice  as  to  the  eonBid- 
eration  of  the  note.  As  a  general  rule,  all  questions  of 
fact  arising  upon  the  evidence  should  be  left  to  the  jury. 
But  it  is  held  *not  to  be  error,  where  there  is  no  evidence 
tending  to  prove  the  existence  or  non-existence  of  a  mate- 
rial fact,  for  the  court  to  say  so  to  the  jury.  Steinmetz  v. 
Winffate^  42  Ind.  574,  and  cases  cited. 

In  this  case,  we  have  carefully  read  the  evidence,  and 
can  say,  that  all  the  notice  the  plaintifi*  is  shown  to 
have  had,  as  to  the  consideration  of  the  note,  was  the 
simple  fact  that  it  was  given  for  a  manufactured  article  on 
which  there  was  a  patent,  but  what  patent,  or  the  charac- 
ter of  it,  not  a  word  of  testimony  nor  a  particle  of  docu- 
mentary evidence  was  produced  on  the  trial.  If  this  evi- 
dence tends  to  prove  a  want,  etc.,  of  consideration,  the 
above  instruction  was  wrong.  If  it  does  not,  it  was  right. 
We  think  the  instruction  was  right.  Walker  v.  WooUeUy 
54  Ind.  164. 

There  is  no  error  in  the  case. 

The  judgment  is  affirmed,  with  costs. 


Waleeb  et  al.  v.  Heller. 


FHAcncB. — DitmisMl  <^AetUm, — ^The  plaintiff  in  an  action  tried  hj  the 
coart  can  not  dismies  the  same  after  ''the  finding  of  the  court  haa  been 
annonnoed." 

Same. — Anrumneement  of  Finding. —  What  is, — An  entry  in  snch  cause,  made 
in  the  proper  order  book  bj  direction  of  snch  court,  finding  in  favor  of 
one  defendant,  generally,  and  for  the  plaintiff,  against  another  defend- 
ant, "in  the  sum  of dollars,"  is  such  an  announcement  of  the 

finding  of  the  court  as  will  preclude  a  dismissal  of  the  action,  and  can 
not  be  erased  by  a  subsequent  entry  of  such  court 

Same. — Beeord. — Signing  MinuUs. — Praumption, — St^preme  Ccmri, — ^Where 
the  contrary  does  not  appear,  the  Supreme  Court,  on  appeal,  wUl  pre- 
sume that  the  minutes  of  the  court  below,  as  entered  upon  its  order  book 
by  its  clerk,  have  been  regularly  signed  by  the  judge. 
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From  the  Haneock  Circuit  Court. 

W.  JR.  Hough  and  A.  W.  Hough,  for  appellants. 

J.  L.  FurgoBon,  J.  A.  New  and  /.  H.  Mdletty  for  appellee. 

WoKDEN,  J. — ^This  action  was  brought  by  the  appellee, 
Heller,  against  Thomas  L.  Marsh  and  Meredith  Walker, 
upon  a  promissory  note.  The  defendant  Walker  answered, 
and  the  issue  joined  was  submitted  to  the  court  for  trial. 

After  the  submission  of  the  cause,  and  after  it  had  been 
taken  under  advisement  by  the  court  from  one  term  to 
another,  the  court,  at  a  regular  term,  viz.,  on  July  13th, 
1875,  that  being  the  Slst  juridical  day  of  the  term, 
directed  the  clerk  to  make  the  following  entry  in  the 
cause,  viz.: 

"  Come  the  parties  by  counsel,  and  the  court,  being  ftifly 
advised  in  the  premises,  finds  for  the  plaintiff  and  against 
the  defendant,  Thomas  L.  Marsh,  on  a  promissory  note, 
in  the  sum  of dollars,  including dollars  attor- 
ney's fees  herein,  without  relief  from  valuation  or  ap- 
praisement laws;  and  the  court  further  finds  for  the 
defendant  Meredith  Walker.** 

Afterward,  on  the  15th  day  of  July,  1875,  it  being  the 
88d  juridical  day  of  the  term,  the  plaintiff  asked  and 
obtained  leave  to  dismiss  his  action,  which  was  done,  and 
Walker  excepted.  On  the  last  named  day,  the  court 
directed  the  clerk  to  make  the  following  entry  below  the 
entry  made  of  the  finding,  which  was  done,  viz.: 

"  The  above  entry  was  made  by  the  clerk  of  this  court 
in  obedience  to  my  directions,  and  before  my  finding  was 
announced;  afterward,  and  before  my  finding  was  an- 
nounced, the  plaintiff  dismissed  his  complaint,  and  there- 
fore the  above  entry  is  erased.    July  15th,  1875." 

To  this  action  of  the  court  Walker  also  excepted,  and 
he  ieilone  appeals,  Marsh  having  declined  to  join  in  the 
appeal. 

The  main  question  presented  is,  whether  the  court  erred 
in  permitting  the  plaintifi*  to  dismiss  his  action  at  that 


800  SUPREME  COURT  OP  INDIANA. 

Walker  el  al,  v.  Heller. 

stage  of  the  proceedings;  The  statute  provides,  that  "An 
action  may  be  dismissed  without  prejudice :  First.  By  the 
plaintiff,  before  the  jury  retire ;  or  when  the  trial  is  by 
the  court,  at  any  time  before  the  finding  of  the  court  is 
announced."    2  R.  8. 1876,  p.  184,  sec.  868. 

It  would  seem  to  have  been  the  intention  of  the  Legis- 
lature, that  a  plaintiff  should  not  dismiss  his  action, 
where  the  trial  is  had  by  the  court,  after  the  finding  is 
announced.  If  he  could  do  this,  he  could  secure  the  ben- 
efit of  two  trials  in  the  same  cause,  by  commencing  his 
action  anew,  the  first  finding  being  against  him.  The 
question  arises,  whether  the  finding  of  the  court  had  been 
"  announced,"  within  the  meaning  of  the  statute,  at  the 
time  the  plaintiff  was  permitted  to  dismiss  his  action. 
The  court  below  seems  to  have  gone  upon  the  theory  that 
the  finding  was  not  ^^  announced  "  until  it  was  orally  stated 
from  the  bench.  But  the  definitions  of  the  word  give  it 
a  much  broader  significance.  Worcester  defines  "an- 
nounced" as  follows:  "1.  To  give  public  notice  of ;  to 
proclaim ;  to  declare ;  to  publish.  2.  To  pronounce ;  to 
declare  by  judicial  sentence." 

There  was  in  this  case  a  clear  finding  in  favor  of  the 
appellant  Walker.  It  was  published  by  order  of  the  court, 
by  entering  it  upon  the  order  book  of  the  court ;  and  the 
court  thereby  declared  the  finding  by  judicial  sentence. 
The  entry  of  the  finding,  it  will  be  remembered,  was 
made  on  the  81st  juridical  day  of  the  term.  The  order 
dismissing  the  cause,  and  the  order  erasing  the  entry  of 
the  finding,  were  not  made  until  the  83d  juridical  day  of 
the  term.  We  must  presume,  the  contrary  not  appearing, 
that  the  proceedings  of  the  8l8t  day  of  the  term  were 
publicly  read  in  open  court,  and  signed  by  the  judge,  as 
required  by  statute.  2  R.  S.  1876,  p.  10,  sec.  22.  In  the 
usual  course  of  business  in  the  courts,  the  minutes  of  the 
proceedings  of  the  previous  day  are  read  in  the  morning 
and  signed  by  the  judge ;  and  we  think  we  may  well  pre- 
sume that  the  entry  of   the  finding  in   question   was, 
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amongst  other  entries,  read  and  signed  by  the  judge  on 
the  32d  juridical  day  of  the  term,  the  day  before  the  action 
was  dismissed. 

We  are  of  opinion  that  there  had  been  a  clear  annun- 
ciation of  the  finding  at  the  time  the  action  was  dismissed, 
and  that  the  court  erred  in  permitting  the  plaintifi*  to  dis- 
miss his  action,  and  in  making  the  entry  purporting  to 
erase  the  entry  of  the  finding. 

The  judgment  below  dismissing  the  action  is  reversed, 
with  costs,  and  the  cause  remanded,  with  instructions  to 
the  court  below  to  reinstate  the  action,  and  to  strike  out 
the  entry  purporting  to  erase  the  entry  of  the  finding, 
and  for  such  further  proceedings  in  the  cause  as  may  be 
proper. 


Walser  V,  Eerrioan. 

BuFBEME  Court. — New  Trial, — Evidence, — Where  the  evidence  given  on  the 
trial  of  a  caase  is  not  in  the  record,  on  appeal  to  the  Supreme  Goart,  no 
question  raised  bj  the  motion  for  a  new  trial,  in  relation  to  the  safBcienc)r, 
admission  or  exclusion  of  evidence,  is  presented  for  decision. 

Liquor  Law. — Act  of  1873. — Action  by  Wife, — In  an  action  by  a  wife,  under 
the  act  of  February  27th,  1873,  (Acts  1873,  p.  151,)  regelating  the  sale 
of  intoxicating  liquors,  to  recover  damages  for  injury  suffered  by  her  in 
her  person,  property  or  means  of  support,  resulting  from  the  intoxica- 
tion of  her  husband,  alleged  to  have  been  caused  by  the  defendant,  by 
selling  him  intoxicating  liquors,  the  complaint  need  not  aver  the  kind 
of  intoxicating  Hquor  so  sold,  nor  that  the  defendant  had  no  license, 
nor  that  such  liquor  was  sold  on  his  premises,  nor  that  the  husband  was 
intoxicated,  or  in  the  habit  of  becoming  so,  at  the  time  of  such  sale. 

Same. — Statute  Cotutrued, — Sedions  8  and  12. — ^The  provisions  of  section  8 
of  such  act,  declaring  that  '*  Any  person  or  persons  who  shall  by  the  sale 
of  intoxicating  liquor,  with  or  without  permit,  cause  the  intoxication,'' 
etc.,  applies  to  sales  made  actionable  by  section  12. 

Prom  the  Dearborn  Circuit  Court. 

H.  Di  McMulUn  and  J.  Schwartz^  for  appellant. 
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A.  S.  Bract,  F.  Adkinson  and  6r.  M.  Roberts^  far  ap- 
pellee. 

Pebeikb,  C.  J. — The  appellee,  Hannah  Kerrigan,  sued 
the  appellant  for  damages  she  sustained  through  the 
drunkenness  of  her  husband,  alleged  to  have  been  caused 
by  the  sale  to  him  of  liquor  by  the  appellant. 

Demurrer  to  the  complaint  overruled,  and  exception 
taken. 

Answer,  the  general  denial. 

Trial ;  finding  and  judgment  for  appellee  for  fifty  dol- 
lars. 

The  errors  assigned  in  this  court  are : 

Ist.    Overruling  the  demurrer  to  the  complaint. 

2d.    Overruling  the  motion  for  a  new  trial. 

We  copy  the  motion  for  a  new  trial. 

"  Now  comes  the  defendant  and  moves  the  court  for  a 
new  trial  of  said  cause,  for  the  following  reasons,  viz.: 

"  1.  Because  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence. 

"  2.    Because  the  verdict  of  the  jury  is  contrary  to  law. 

"  3.  Because  of  error  of  law  occurring  at  the  trial  of 
the  cause,  to  which  the  defendant  at  the  time  excepted, 
in  this,  to  wit : 

"-4..  The  court,  over  the  objections  of  the  defendant, 
and  the  grounds  of  objections  pointed  out  to  the  court, 
by  the  defendant,  at  the  time,  erroneously  permitted  the 
plaintiff,  while  testifying  on  her  own  behalf,  to  testify  to 
the  ill  treatment,  by  Austin  Kerrigan,  the  husband  of 
the  plainti^  of  their  little  daughter,  Mary  Kerrigan. 

"C.  The  court,  over  the  objections  of  the  defendMit, 
and  the  grounds  of  objection  pointed  out  to  the  court,  by 
the  defendant,  at  the  time,  erroneously  permitted  the 
plaintiff,  while  testifying  on  her  own  behalf,  to  testify  to 
what  the  husband  of  the  plaintiff',  Austin  Kerrigan,  said 
to  their  daughter,  Mary  Kerrigan,  while  ill-treating  her, 
about  killing  her  for  telling  the  plaintiff  where  he  got 
his  liquor." 
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There  is  no  bill  of  exceptions  in  the  record.  We  can 
not  say,  therefore,  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  evidence  not  being  in  the 
record,  we  can  not  say  it  did  not  sustain  the  verdict.  As 
to  the  action  of  the  court,  assumed,  in  the  motion  for  a 
new  trial,  to  have  occurred  on  the  trial,  in  the  admission 
of  testimony,  in  the  absence  of  a  bill  of  exceptions,  show- 
ing that  such  action  did  oceur,  we  can.  not  act  upon  that 
assumption  of  counsel.  The  court  has  not  admitted,  in 
a  bill  of  exceptions  signed  by  it,  that  the  assumption  is 
true ;  and  it  may  have  overruled  the  motion  for  the 
reason  that  the  assumption  was  false. 

The  written  motion  for  a  new  trial  is  a  part  of  the 
record  which  the  Supreme  Court  is  bound  to  notice.  But 
the  truth  of  the  statements  made  in  such  motion  must 
appear  otherwise  than  by  the  simple  alleirations  in  the 
rn^on  itself. 

The  only  question  remaining  relates  to.  the  sufficiency 
of  the  complaint. 

It  avers  that  the  appellee,  who  was  t^e  plaintiff  below, 
is  a  married  woman,  the  wife  of  Austin  Kerrigan ;  that 
the  said  parties  have  children;  that  they  all  reside  in 
Dearborn  county,  Indiana,  etc.,  are  dependent  on  said 
Austin  for  support,  etc.  "And  she,  the  plaintiff,  avers 
and  charges,  that,  on  the  said  1st  day  of  July,  1874,  and 
on  each  and  every  day  thereafter,  until  the  bringing  of 
this  action,  said  defendant  did  sell,  barter  and  give  away  to 
her  said  husband  intoxicating  liquors,  and  that  her  said 
husband  drank  said  liquors,  so  sold  and  given  to  him  by 
said  defendant,  and  thereby  became  drunk  and  intoxicated ; 
and  that  thereby  the  said  defendant  caused  the  intoxica- 
tion of  her  said  husband^  who  thereby,  and  in  consequence 
of  such  intoxication,  became  violent  and  abusive  to  this 
plaintiff,  and  scolded  and  cursed,  and  swore  at  this  plain- 
tiff, and  threatened  to  kill  and  murder  her,  and  put  her  in 
fear  of  her  life,  and  there  and  then,  while  so  intoxicated, 
and  in  consequence  of  such  intoxication,  did  beat,  bruise 
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and  wound  this  plaintiff,  and  did  beat,  bruise,  wound  and 
maltreat  the  children  of  the  plaintiff,  who  were,  at  the 
time,  sick,  and  of  whom  this  plaintiff  then  had  the  whole 
care  and  attention,  so  that  their  sickness  was  greatly  ag- 
gravated, and  the  care  and  labor  of  the  plaintiff  in  taking 
care  of  and  nursing  said  children  were  greatly  increased, 
so  that  the  health  of  the  plaintiff  was  greatly  affected  and 
impaired.  And  she  further  says,  that  her  said  husband, 
while  so  intoxicated  and  in  consequence  thereof,  broke 
up  and  destroyed  all  the  household  and  kitchen  furniture, 
bed  clothing,  etc.,  aforesaid,  and  tore  up  and  destroyed 
the  clothing  of  the  plaintiff  and  her  children ;  and,  also, 
that  for  and  during  the  space  of  six  months  next  ensuing 
after  said  1st  day  of  July,  1874,  her  said  husband,  being 
all  the  time  so  intoxicated  from  the  use  of  said  intoxicat- 
ing liquors,  so  purchased  of  said  defendant  as  aforesaid, 
in  consequence  of  such  intoxication,  did  wholly  neglect 
and  refuse  to  work  and  labor,  to  the  damage  of  this  plain- 
tiff two  dollars  for  each  day  during  all  of  said  time,  and, 
in  consequence  thereof,  this  plaintiff's  house  was  broken 
up  and  destroyed,  and  she  was  compelled  to  labor  beyond 
her  physical  strength  for  the  support  of  herself,  her  said 
husband  and  children,  whereby  her  health  has  been  per- 
manently injured;  and  by  reason  of  all  the  foregoing 
premises,  she  says,  she  has  been  injured  by  the  said  de- 
fendant, in  her  health,  peace  of  mind  and  bodily  comfort, 
means  of  support  and  in  her  person,  in  the  sum  of  five 
thousand  dollars." 

The  objections  made  to  the  complaint,  by  the  appellant, 
are: 

1.  It  does  not  state  the  kind  of  liquor  sold ; 

2.  It  does  not  allege  that  the  defendant  had  no  permit 
to  sell ; 

8.    It  does  not  show  that  the  liquor  was  sold  on  the 
premises;  and, 
4.    It  does  not  show  that  the  husband  was  intoxicated 
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when  the  liquor  was  sold  to  him,  or  that  he  was  in  the 
habit  of  getting  intoxicated. 

As  to  most  of  these  objections,  the  statute  itself  dis- 
poses of  them.  Section  18  declares,  that,  in  criminal  pros- 
ecutions, it  *'  shall  not  be  necessary  to  state  the  kind  of  liq- 
uor sold,  or  to  describe  the  place  where  sold,''  and  we  think 
the  averment  is  not  necessary  in  a  civil  suit ;  and  section  8 
declares,  that  ^^  any  person  or  persons  who  shall  by  the  sale 
of  intoxicating  liquor,  with  or  without  permit,  cause,"  etc. 
That  these  provisions  apply  to  sales  under  section  12,  is 
shown  by  the  reference  in  section  12  to  section  8.  It 
commences :  '<  In  addition  to  the  remedy  and  right  of 
action  provided  for  in  section  8,"  etc.,  '^  every  husband, 
wife,"  etc.,  shall  have  a  right  of  action.  The  statutory  prohi- 
bition is  not  restricted  to  sales  to  intoxicated  persons,  but 
it  extends  to  the  selling  to  any  person  of  intoxicating  liquor 
which  causes  or  contributes  to  intoxication,  which  occa- 
sions loss  or  damage  to  his  family. 

It  is  for  injury,  not  the  sale  of  the  liquor,  that  the  suit 
lies. 

The  judgment  is  affirmed,  with  costs. 


The  City  of  Huntington  r.  Pbasb. 

ClilEB  AND  Towns. —  Ordtiumce, — Action  far  VlolaUon  qf. — JPUading. — A 
complaint  bj  a  city,  for  a  penalty  incurred  by  a  violation  of  a  penal 
ordinance  of  sach  city,  need  not  set  out  a  copy  thereof. 

Same. — Sngiaeney  </  GotnplainL — A  complaint  in  such  action,  ailing  that 
the  defendant,  on,  etc.,  at,  etc.,  "did  then  and  there  yiolate  section,''  etc., 
"of  chapter,"  etc.,  "of  an  ordinance  of  said  city,  passed  by  the  common 
council  thereof,  on,''  etc.,  "  by  unlawfully  violating  the  provisions  of  the 
same,"  is  insufficient,  and  should  be  dismissed  on  motion. 

From  the  Huntington  Circuit  Court. 
Vol.  LVI.— 20 
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B.  F.  Ibachj  for  appelant. 

L.  P.  MiUiganj  A.  Moore,  and  Branyan  ^  Waikins,  for 
appellee. 

HoWK,  J. — ^The  appellant  sued  the  appellee,  before  the 
mayor  of  the  city  of  Huntington,  to  recover  a  penalty 
for  an  alleged  violation  of  a  city  ordinance.  Hiere  was 
a  trial  before  the  mayor,  which  resulted  in  a  judgment 
against  the  appellee,  from  which  judgment  he  appealed 
to  the  court  below.  The  appellee  moved  the  court  below 
to  dismiss  the  action,  because  of  the  insufficiency  cf  the 
appellant's  cause  of  action ;  which  motion  was  su^rtained 
by  the  court,  and  the  appellant  excepted  and  filed  his  bill 
of  exceptions,  signed  and  sealed  by  the  court  and  made 
part  of  the  record  of  this  cause. 

In  this  court,  the  only  error  assigned  by  the  appellant 
is,  that  the  court  below  erred  in  sustaining  appellee's 
motion  to  dismiss  the  action.  The  only  questit^n  pre- 
sented for  our  consideration  by  this  alleged  error  relates 
to  the  sufficiency  of  the  verified  complaint  or  affidavit 
which  contained  the  appellant's  alleged  cause  of  action 
against  the  appellee.  Omitting  the  venue,  title  of  cause 
and  court,  and  jurat,  this  verified  complaint  or  affidavit 
was  as  follows : 

"The  City  of  Huntington  complains  of  the  said  defend- 
ant, Cornelius  Pease,  late  of  said  city,  and  says,  that  the 
said  defendant,  on  the  19th  day  of  June,  1875,  at  the  city 
and  county  aforesaid,  did  then  and  there  violate  section 
18  of  chapter  4  of  an  ordinance  of  said  city,  passed  by 
the  common  council  thereof  on  the  17th  day  of  Decem- 
ber, 1878,  by  unlawfully  violating  the  provisions  of  the 
same.  Wherefore  the  plaintifT  demands  judgment  for 
one  hundred  dollars,  as  provided  in  section  13  of  said 
diapter." 

Does  this  oomplaint  state  facts  sufficient  to  consti- 
tute a  cause  of  action  in  the  mayor's  court?  This  is 
the  only  question  before  us ;  for  of  course,  if  the  com- 
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plaint  was  sufficient  in  the  mayor's  court,  it  was  suffi- 
cient in  the  court  below,  and  will  be  held  sufficient  in 
this  court. 

In  the  17th  section  of  the  general  law  for  the  incorpo- 
ration of  cities,  approved  March  14th,  1867,  under  which 
it  will  be  presumed,  nothing  appearing  to  the  contrary, 
tiaat  the  appellant  was  and  is  incorporated,  it  is  provided, 
among  other  things,  that  ^^  the  same  rules  of  pleadings 
and  practice  shall  be  observed  in  the  city  judge  or  mayor's 
court,  that  are  in  [a]  justice's  court."  1  R.  8. 1876,  p.  272. 
And  in  the  19th  section  of  the  same  act,  it  is  also  provided, 
among  other  things,  that  *'it  shall  not  be  necessary  to  file 
with  the  affidavit  or  complaint  a  copy  of  the  ordinance, 
or  section  thereof,  charged  to  have  been  violated,  but  it 
shall  be  sufficient  to  recite  in  the  affidavit  or  complaint 
the  number  of  the  section  charged  to  have  been  violated, 
with  the  date  of  its  adoption."  The  86th  section  of  the 
justices'  act  requires  a  plaintiff  to  ^*  file  with  the  justice 
a  statement  of  the  grounds  of  his  complaint,  or  the 
written  instrument  which  is  the  foundation  of  his  suit.*' 
2  R.  8. 1876,  p.  614.  The  above  extracts  from  differeirt 
acts  and  sections  comprise  all  the  legislation  of  this  State, 
bearing  directly  on  the  question  which  we  are  now  con- 
sidering. 

In  the  case  at  bar,  the  charge  against  the  appellee, 
stripped  of  all  introductory  or  formal  matter,  is,  that, 
on,  etc.,  at,  etc.,  the  appellee  violated  a  certain  section 
of  a  certain  ordinance  of  the  city  of  Huntington,  passed 
by  its  common  council  at  a  certain  time,  by  unlawfully 
violating  the  provisions  of  the  same.  It  will  be  seen, 
that  the  complaint  fails  to  state  the  acts  done,  or  omitted 
to  be  done,  by  the  appellee,  which  amounted  to  a  violation 
of  the  section  of  the  ordinance.  In  fact,  nothing  is 
atated  but  a  conclusion,  drawn  from  facts  which  are 
not  set  out.  It  is  very  clear,  we  think,  that  appellant's 
.eomplaint  in  this  case  is  wholly  insufficient.  It  does 
not  contain  a  statement  of  the  grounds  of  appellant's 
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complaint,  as  required  by  the  85th  section  of  the  justice's 
act,  ^ifpra.  Appellant's  counsel  insists,  however,  that 
the  complaint  in  this  action  is  fully  justified,  and  contains 
all  that  is  required  by  the  language  before  cited  from 
the  19th  section  of  the  general  law  for  the  incorporation 
of  cities,  supra.  In  this  position,  we  think  that  appel- 
lant's counsel  is  mistaken.  In  regard  to  the  construc- 
tion of  statutes,  Blackstone  lays  down  this  rule :  "  There 
are  three  points  to  be  considered  in  the  construction  of 
all  remedial  statutes ;  the  old  law,  the  mischief,  and  the 
remedy."  1  Bl.  Com.,^  Cooley's  ed.,  p.  87.  If  we 
apply  this  rule  to  the  language  cited  from  the  19th 
section  of  the  general  law  for  the  incorporation  of  cities, 
suprUy  the  legislative  intent  will  be  readily  seen. 

Prior  to  the  enactment  of  the  present  general  law  for 
the  incorporation  of  cities,  approved  March,  14th,  1867, 
in  the  case  of  Green  v.  TTie  City  of  IndianapoliSy  25  Ind. 
490,  it  was  held  by  this  court,  that  a  complaint  for  a  vio- 
lation of  a  city  ordinance  should  set  out  the  section  or 
sections  of  the  ordinance,  which  are  alleged  to  have  been 
violated.  This  requirement  was  found  to  be  burthensome 
in  practice  and  to  be,  perhaps,  somewhat  unnecessary. 
Therefore,  to  remedy  this  evil,  when  the  present  general 
law  for  the  incorporation  of  cities  was  enacted,  it  was 
provided,  as  before  set  out,  in  said  19th  section,  that  it 
should  ^^not  be  necessary  to  file  with  the  affidavit  or  com- 
plaint a  copy  of  the  ordinance,  or  section  thereof,  charged 
to  have  been  violated,  but  it  shall  be  sufficient  to  recite 
in  the  affidavit  or  complaint  the  number  of  the  section 
charged  to  have  been  violated,  with  the  date  of  its  adop- 
tion." By  this  enactment,  the  requirement  of  this  court, 
in  the  case  last  cited,  was  set  aside ;  and,  in  lieu  thereof, 
it  was  provided,  that  the  mere  recital  of  the  number  of 
the  section,  and  the  date  of  its  adoption,  instead  of  the 
filing  of  a  copy  of  the  section,  should  be  sufficient.  It 
certainly  was  not  intended,  by  this  enactment,  to  do  aught 
more  than  to  dispense  with  the  necessity  for  filing  a  copy 
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of  the  section  or  sections,  charged  to  have  been  violated. 
In  no  other  particular  does  the  statute  prescribe  what  the 
complaint,  in  such  cases,  shall  or  shall  not  contain.  And 
it  follows,  that  in  other  particulars  it  must  contain,  under 
the  requirements  of  the  35th  section  of  the  justices'  act, 
supra,  a  statement  of  the  grounds  of  the  complaint.  It 
seems  to  us,  that  in  such  cases,  where  the  process  issued 
is  a  warrant  for  the  seizure  of  the  defendant's  person,  the 
affidavit  or  verified  complaint  should  state  briefly,  but 
clearly,  the  acts  done  or  omitted  to  be  done  by  the  defend- 
ant, in  violation  of  the  section  of  the  ordinance  recited 
by  its  number  in  such  affidavit  or  complaint.  Then,  the 
mayor  or  city  judge  could  see  whether  or  not  the  acts 
charged  were  in  violation  of  the  section  of  the  ordinance; 
and  then,  too,  the  defendant  could  readily  see,  from  the 
affidavit  or  verified  complaint,  what  acts  of  commission 
or  omission  withal  he  was  charged  with. 

Appellant's  counsel  has  referred  us,  in  support  of  the 
complaint  in  this  action,  to  two  cases  heretofore  decided 
by  this  court,  namely  the  case  of  the  City  of  Goshen  v. 
CroxtoUy  34  Ind.  239,  and  the  case  of  Whitson  v.  The  City 
of  Franklin,  84  Ind.  892.  But  an  examination  of  these 
two  cases  will  show,  that  the  point  we  are  now  consider- 
ing was  not'  involved  in  either  of  them.  In  each  of  the 
cases  referred  to,  the  complaint  contained  a  full  and  clear 
statement  of  the  acts  alleged  to  have  been  done  by  the 
defendant,  in  violation  of  the  section  recited  by  number 
of  the  city  ordinance. 

In  the  case  at  bar,  our  conclusion  is,  that  appellant's 
complaint  was  insufficient,  and  hence  that  the  court  below 
committed  no  error  in  sustaining  appellee's  motion  to 
dismiss  the  action. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant 
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1&5  481  of  "An  act  supplemental  to  an  act,  proTiding  means  for  the  ooastmctioii 

of  the  Wabash  and  Erie  Canal/'  approved  January  9th,  1832,  (Acts  1832, 
p.  ],)  the  board  of  commissioners  of  sach  canal,  or  their  agents,  prior  to 
the  27th  day  of  January,  1836,  entered  opon,  took  possession  of,  and  ap- 
propriated real  estate  necessary  for  the  constmetion  of  such  eaaal,  the 
State  ol  Indiana  thereby  acquired,  not  merely  an  easement  in  sodi  real 
estate,  but  a  title  thereto  in  fee-simple. 

8aH£. — Action  to  Quiet  TSik, — Fleadmg. — Agteument  tjf  Damages, — Limitar 
tion.  —  StaiiUes  OwMtrued,  —  Waiver,  —  Fre8umptUm,—ln  an  action  by  s 
grantee  of  the  State  of  Indiana  ol  such  canal,  to  quiet  his  title  to  cer- 
tain real  est'^te,  aUeged  to  have  been  appropriated  under  the  proTisiona 
of  such  act,  the  complaint  averred,  ''that,  in  the  course  of  the  construc- 
tion of  said  canal,  the  State  of  Indiana,  in  the  exercise  of  her  power 
of  eminent  domain,  through  the  agency  of  her  proper  officers  and  in  the 
manner  directed  by  law,  appropriated  said  land,  *  *  to  be  used  in 
the  constructioa  of  said  canaly  and  constracted  said  canal  upon  and 
across  the  same,  *  *  prior  to  the  27th  day  of  January,  1836 ;  *  * 
that  no  record  was  kept  of  such  appropriation,  or  of  the  quantity  or  lo- 
cation of  the  land  appropriated,  or,  if  any  was  kept,  it  has  been  lost  or 
destroy^,  and  oan  not  now  be  fiound,  or  the  contents  of  it  asceriaiiied.'' 

Mddf  on  demurrer,  that  the  " appropriation''  of  such  real  estate, authorised 
by  such  act,  is  sufficiently  averred,  and  was  completed  by  so  entering 
upon  and  using  it  for  the  purposes  of  such  canal. 

Mdd,  also,  that,  under  such  act,  the  assessment  of  damages  in  fiivor  of  the 
owner,  for  taking  his  real  estate,  was  to  be  made  after  such  ''appreima- 
tion." 

Seldy  also,  that,  under  section  4  of  the  "  act  to  provide  for  the  further  pros- 
ecution oV  such  canal,  (Acts  1835,  p.  25,)  approved  February  6th,  1835, 
the  owner  must  have  made  his  application  for  such  assessment  within 
two  yeain  after  such  **  appropriation,^  or,  if  thai  time  had  expived  belore 
the  approval  of  such  act,  then,  within  two  years  thereafter. 

Held,  also,  that,  if  he  failed  within  such  time  to  apply  for  such  assessment 
he  waived  his  right  thereto,  and  the  title  to  such  real  estate  vested  in 
the  State  in  fee-simple,  as  fully  as  if  such  assessment  had  been  made 
and  paid. 

Query. — Forty  years  having  elapsed  since  such  appr<^riatiOft  was  nade^ 
may  it  not  be  presumed  that  such  assessment  had  been  made  and  paid  ? 

Same. — Ptmesnon  under  Color  of  Title, — Convetfanee. — Jhtmanption, — Where, 
in  such  case,  the  complaint  alleges  such  real  estate  to  have  been  in  the 
peaceable  possession  of  the  State  and  her  grantees,  under  color  of  title, 
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for  forty  years,  it  may  be  presumed  thftt  the  sam/B  had  been  daly  oon- 
veyed  to  the  State  in  fee-simple,  by  the  owner. 
8axb. — StatuU  Ckmtirued, — Carnal  iSosin.— Section  9  of  such  act  of  Jaauaty 
9lhy  lS32y  aathorised  the  appropriation  of  real  estate  lyiiv  along  auoli 
caoaly  neoessaiy  lor  a  wharf  or  basin. 

BEDOtLiv  Jf  dissented. 

Prom  the  Allen  (Sreuit  Court 

8:  L.  Morns  J  for  appellants. 

j?.  8.  Taylor^  W.  H.  Coombs,  J.  Morris  and  R.  C.  BeUy^ 
for  appellee. 

WoRDSN,  J. — Complaint  by  tbe  appellee,  against  the^ 
appellant,  to  quiet  the  plaintiff's  title  to  certain  real  ei\-. 
tate. 

Demivrer  to  the  complaint,  for  want  of  sufficient  faptSf 
overruled,  and  exception.  The  defendants  declining  to. 
answer,  judgment  was  rendered  for  the  plaintiff^  quieting 
his  title. 

Exception  to  the  judgment.    Appeal* 

The  complaint  alleges,  that  the  appellee  is  the  owneir 
of  the  Wabash  and  Erie  Canal,  including  its  banks,  mar^ 
^ns,  etc,  from  the  western  boundary  of  the  city  of  Lar. 
fayette  eastward  to  the  Ohio  State  line.  It  then  setsi 
forth  the  manner  in  which  he  acquired  his  alleged  title, 
in  substance^  as  follows': 

Fir^t.  It  alleges,  that  the  title  was,  before  the  sale^ 
thereof,  in  the  State,  in  fee. 

Second.  The  transfer  of  the  canal  and  its  appurte- 
nances, pursuant  to  the  acts  of  the  Legislature  of  1846. 
and  1847,  by  the  State  to  the  board  of  trustees  pf  said. 
canaU  for  the  benefit  of  the  creditors,  and  holders  of  the 
stock  in  said  canal,  and  for  the  completion  of  the  same 
to  Evansville. 

Third.  That  on  the  19th  of  November,  1875,  one  Jou-. 
athan  K.  Gapen  filed  his  bill  in  chancery,  on  his  own  be- 
half and  on  behalf  of  all  others  interested,  in  the  Circuit. 
Court  of  the  United  States  for  the  district  of  Indii^nai, 
alleging  that  he  was  a  citizen  of  the  State  of  Kew  York, 
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and  that  the  said  board  of  tmstees  was  a  corporation 
created  by,  and  existing  in,  the  State  of  Indiana ;  that  he 
was  the  owner  of  five  hundred  and  seventy-five  thou- 
sand six  hundred  and  six  dollars  of  canal  stocks,  issued 
under  said  acts  of  1846  and  1847,  and  embraced  within 
the  trust  created  by  the  conveyance  of  said  canal  to  said 
board  of  trustees.  That  the  holders  of  said  stocks  were 
numerous,  and  scattered  over  the  whole  world ;  that  no 
interest  or  principal  had  been  paid  on  said  stocks ;  that 
said  canal  was  so  out  of  repair  as  to  be  unfit  for  naviga- 
tion; that  said  board  of  trustees  had  no  means  with  which 
to  repair  or  keep  up  the  same ;  that  said  trust  was  insol- 
vent; that  the  trust  property  was  rapidly  decaying  and 
going  to  waste  and  ruin ;  that,  for  these  and  other  rea- 
sons, the  further  execution  of  the  trust  had  become  im- 
possible, and  that  the  holders  of  said  stocks  could  never 
realize  any  thing  from  eaid  trust,  unless  the  same  should 
be  wound  up,  and  the  trust  property  sold ;  and  praying 
that  an  account  be  taken  of  the  condition  of  said  trust; 
that  the  court  take  charge  of  the  same,  and  order  a  sale 
of  said  canal  and  its  appurtenances,  and  the  division  of 
the  proceeds  among  the  stockholders. 

Fourth.  That  said  board  of  trustees,  on  the  5th  day 
of  April,  1875,  filed  an  answer  to  said  bill,  and  that  on 
the  2d  day  of  July,  1875,  said  Qapen  filed  his  reply  to 
said  answer. 

Fifth.  That  on  the  17th  day  of  July,  1875,  said  cause 
came  on  for  hearing  in  said  court.  That  it  was  adjudged 
by  said  court,  that  said  Gapen  was  entitled  to  the  relief 
prayed  for  in  his  bill,  and  that  Charles  Butler,  Thomas 
Dowling  and  James  8.  Hinton  be  appointed  trustees  to 
hold  and  administer  said  trust  property,  under  the  direc- 
tion of  the  court,  and  that  Samuel  B.  Gookins  be  ap- 
pointed a  special  commissioner  in  chancery  to  take  an  ac- 
count of  said  trust  property,  and  report  the  same  to  the 
court. 

Sixth.    That,  on  the  24th  day  of  December,  1875,  said 
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cause  came  on  to  be  further  heard,  and  said  Gookins  and 
others  filed  their  report  of  the  condition  of  said  trust,  with 
their  recommendation  as  ordered;  that  said  report  was 
approved  by  the  court,  and  it  was  ordered  and  adjudged 
that  the  Wabash  and  Erie  Canal,  including  its  banks, 
margins,  tow-paths,  side-cuts,  feeders,  basins,  rights  of 
way,  dams,  water-powers  and  structures,  together  with  all 
its  appurtenances,  be  sold ;  that  all  that  part  of  the  main 
line  of  said  canal,  extending  from  the  western  boundary 
of  the  city  of  Lafayette  eastward  to  the  Ohio  State  line, 
be  offered  in  a  body  at  public  sale,  and  if  a  satisfactory 
bid  be  not  made  for  the  same,  then  to  be  sold  in  sections; 
that  said  sale  be  made  by  Gookins,  as  such  special  master 
in  chancery,  and  Thomas  Dowling,  resident  trustee,  at  the 
court-house  in  Terre  Haute,  in  the  State  of  Indiana,  after 
due  notice,  etc. 

Seventh.  That  said  Gookins  and  Dowling,  after  giving 
due  notice  as  required,  on  the  24th  day  of  February,  1876, 
at  the  court-house  door,  in  the  city  of  Terre  Haute,  sold 
to  Jonathan  E.  Gapen,  at  public  auction,  that  part  of  said 
canal  lying  between  the  western  boundary  of  the  city  of 
Lafayette  and  the  Ohio  State  line,  together  with  all  the 
appurtenances  thereto  belonging,  as  in  said  decree  de- 
scribed, for  the  sum  of  eighty-five  thousand  five  hundred 
dollars.  That  said  sale  was  duly  reported  to  said  court, 
and  was  by  said  court  duly  ratified  and  confirmed.  That 
said  Gapen  represented  to  said  court  that  he  had  sold  and 
assigned  his  said  bid  and  interest  in  said  portion  of  said 
canal  to  the  appellee,  who  appeared  in  said  court  and  as- 
sented thereto,  as  did  also  said  master  and  trustee,  and 
thereupon  the  appellee  was,  by  the  order  of  the  said  court, 
substituted  for  said  Gapen,  as  the  purchaser  of  said  por- 
tion of  said  canal  and  its  appurtenances. 

Eighth.  That  said  appellee,  having  complied  with  the 
terms  of  said  sale,  the  said  Gookins  and  Dowling  reported 
to  said  court  a  deed,  duly  executed  by  them,  conveying  to 
said  appellee,  William  Fleming,  said  portion  of  said  canal 
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and  its  appurtenaiiGeB)  which  deed  was  duly  approved  by 
the  court  and  delivered  to  said  Flemlog. 

Ninth.  The  complaint  then  avers,  that,  by  virtue  of 
gaid  proceedings  and  deed,  the  appellee  became  the  owner 
in  fee  of  that  portion  of  the  canal  lying  between  the 
western  boundary  of  the  city  of  Lafayette  and  the  Ohio 
State  line,  together  with  its  banks,  margins,  basins,  tow* 
paths,  side-cuts,  feeders,  locks,  dams,  water-powers  and 
structures,  and  the  lots  used  as  sites  for  water-powers,  and 
all  franchises  of  said  canal  and  appurtenances  thereto  be- 
longing. 

Tenth.  That  to  a  portion  of  the  canal  and  its  appur- 
tenances so  belonging  to  him^the  appellants  claim  to  have 
some  right  or  title  adverse  to  him,  giving  a  specific  de- 
scription of  the  same. 

Eleventh.  As  to  the  land  thus  adversely  claimed,  it  is 
averred  in  the  complaint,  that,  before  the  appropriation 
thereof  by  the  State,  the  same  belonged  to  William  Bock- 
hill  ;  that,  in  the  course  of  the  construction  of  said  canal, 
the  State,  in  the  exercise  of  her  power  of  eminent  domain, 
through  the  agency  of  her  proper  officers  and  in  the 
manner  directed  by  law,  appropriated  said  land  to  be 
used  in  the  construction  of  said  canal,  and  constructed 
said  canal  upon  and  across  the  same ;  that  said  appropria- 
tion was  made  and  said  canal  constructed  on  and  across 
said  land,  and  through  said  county  of  Allen,  prior  to  the 
27th  day  of  January,  1886,  and  subsequent  to  the  9th  day 
of  January,  1882,  and  under  the  laws  in  force  between 
those  dates ;  that,  in  the  construction  of  said  canal,  the 
tow-path  was  located  next  to  the  north  line  of  the  same, 
and  the  channel  and  water-way  next  adjoining  the  tow- 
path  on  the  south,  leaving  a  margin  twenty-four  feet  wide, 
from  the  water  edge  to  the  south  line  of  the  tract  appro- 
priated, as  above  described ;  that  said  channel  and  tow- 
path  were  so  located  for  the  purpose  of  using  said  margin 
on  the  south  side  as  a  wharf,  or  excavating  &e  same  so  aa 
to  constitute  a  basin,  as  the  wants  of  the  eanal  might  re- 
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quire.  That  no  record  was  made  or  kept  of  said  appro- 
priatioQ,  or  of  the  quantity  or  location  of  the  land  appro- 
priated, or,  if  any  was  made,  the  same  has  been  lost  or 
destroyed,  and  can  not  now  be  founds  or  the  contents  of 
it  ascertained.  That  after  said  appropriation  was  made 
and  said  canal  constructed,  to  wit,  on  the  19th  of  April, 
1839,  the  said  Bockhill,  being  owner  of  the  land  on  each 
side  of  said  canals  laid  out  and  recorded  a  plat  of  town 
lots,  upon  which  plat  the  said  land  so  appropriated  and 
above  described  was  marked  and  designated  aa  ^^  Canal 
Basin."  That  the  board  of  trustees  of  said  canal,  imme- 
diately  upon  the  execution  of  the  conveyance  to  it,  by  the 
State,  of  the  canal,  took  possession  of  the  same,  and  the 
land  herein  described,  as  parcel  of  and  appurtenant  to  the 
same,  and  continued  from  thence  until  the  sale  to  the  ap^ 
pellee,  peaceably  and  under  color  of  title,  to  hold  and  use 
all  of  said  land,  etc. 

Twelfth.  The  death  of  said  Bockhill  is  alleged,  and 
that  his  interest  in  said  lands  is  now  owned  by  the  appel- 
lants. That  they  have  given  it  out  in  speeches  and  other- 
wise that  they  have  some  right  to  the  land  appropriated 
for  said  canal  as  herein  alleged.  That  the  Circuit  Court 
of  the  United  States  had  no  jurisdictiou  of  the  proceed- 
ings for  the  sale  of  said  canal,  etc. 

The  prayer  is^  that  the  title  of  the  plaintiff  below  be 
quieted,  etc. 

It  seems  to  be  clear  enough  that  whatever  title  the 
State  had  in  the  canal  and  its  appurtenances,  which 
paased  to  the  board  of  trustees  of  the  canal,  passed  also 
to  the  appellee,  by  virtue  of  his  purchase  under  the  decree 
of  the  Circuit  Court  of  the  United  States,  and  the  con- 
veyance to  him  in  pursuance  thereof. 

The  main  question,  theretbre,  to  be  determined,  is, 
whether  the  State  held  the  fee  in  the  lands  received,  or 
appropriated  by  her  to  the  use  of  the  canal,  or  only  a 
mere  easement  therein. 

The  9th  section  of  the  act  of  January  9th,  1882, ''  sup- 
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plemental  to  an  act,  providing  means  for  the  construction 
of  the  Wabash  and  Erie  Canal,"  (Acts  1832,  p.  1,)  provides 
as  follows : 

^'  That  it  shall  and  may  be  lawful  for  said  canal  com- 
missioners, or  each  of  them,  or  any  of  their  agents, 
superintendents,  engineers,  or  workmen  acting  under 
them,  to  enter  upon  and  take  possession  of,  and  use  all 
and  singular,  any  lands,  waters,  streams  and  timber,  stone 
or  materials  of  any  kind,  necessary  for  the  prosecution  of 
the  improvements  contemplated  by  this  act;  and  to  make 
all  such  canals,  feeders,  dykes,  locks,  dams,  and  other 
works,  as  they  may  think  proper  in  said  prosecution, 
doing  however  no  unnecessary  damage:  and  the  said 
canal  commissioners  are  hereby  authorized  to  receive  on 
behalf  of  the  State,  from  the  owners  of  any  such  lands, 
such  grants  and  conveyances  as  may  be  proper  and  com* 
petent  to  vest  a  good  title  thereof  in  the  Btate,  and  also 
to  receive  grants  of  such  materials  as  they  may  need : 
and  in  case  any  lands,  waters,  stream^  or  minerals,  taken 
and  appropriated  for  any  of  the  purposes  aforesaid,  shall 
not  be  given  or  granted  to  this  State,  or  in  case  the  owner 
or  owners  thereof  shall  be  feme  covert,  under  age,  non 
compos,  or  out  of  the  State  or  county,  on  application  of 
said  canal  commissioners  or  either  of  them,  to  any  jus- 
tice of  the  peace  of  the  county  in  which  such  lands  be, 
the  said  justice  shall  issue  his  warrant  to  the  sheriff  of 
the  county,  to  summon  a  jury  of  twelve  inhabitants  of  the 
county,  not  related  to  the  parties,  nor  in  any  manner 
interested,  to  meet  on  the  land,  or  where  the  materials 
are  to  be  valued,  at  a  day  stated  in  said  warrant,  not  less 
than  ten  nor  more  than  thirty  days  thereafter,  and  by 
public  notice  to  be  inserted  in  the  nearest  public  news- 
paper to  the  place  of  trial,  call  upon  the  owner  or  owners 
of  the  materials;  by  name  if  known,  if  not,  the  unknown 
owner  or  owners  to  attend  at  said  time  and  place,  if  he, 
she,  or  they  may  think  proper:  which  warrant  the  sheriff 
shall  execute;  and  when  met,  the  said  jury  shall  be 
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Bworn  by  said  sheriflF,  faithfully,  juetly  and  impartially  to 
estimate  the  loss  or  damage,  if  any,  over  and  above  the 
benefit  accruing  from  the  canal  to  such  owner,  in  said 
premises  or  materials;  and  the  inquisition  thereupon 
taken,  being  signed  by  said  jury,  and  certified  by  such 
sherifl;  shall  by  him  be  returned  to  the  clerk  of  the  county 
in  which  said  trial  may  be  had ;  and  unless  good  cause  be 
shewn  against  said  inquisition,  it  shall  be  afiirmed  and 
recorded  by  the  circuit  court  of  said  county,  at  the  first 
term  thereof;  but  if  said  inquisition  be  set  aside,  or  the 
same  be  not  returned  to  the  court  at  the  first  term,  the 
court  may  as  often  as  necessary,  direct  another  inquisition, 
to  be  taken  in  manner  as  above  prescribed;  and  upon 
the  payment  by  the  said  canal  commissioners  of  the  dam- 
age so  assessed  by  said  inquisition,  (which  valuation  shall 
be  conclusive  on  all  persons)  which  said  commissioners 
are  hereby  directed  to  make,  the  fee-simple  of  the  prem- 
ises, or  the  right  of  such  water,  stream  or  materials,  shall 
be  vested  in  the  State,'*  etc. 

It  will  be  seen  by  the  statutory  provision  above  set 
out,  that  the  State  contemplated  receiving  such  grants 
and  conveyances  of  land  as  would  ^^vest  a  good  title 
thereof  in  the  State,"  and  that  where  lands  were  ^^  taken 
and  appropriated,"  the  fee-simple  of  the  premises  should 
vest  in  the  State. 

It  seems  clear,  therefore,  that  where  the  State  ac- 
quired the  property,  either  by  conveyance  or  appropria- 
tion, the  fee  vested  in  the  State. 

In  the  case  of  Edgerton  v.  Huff^  26  Ind.  85,  it  was 
assumed  and  conceded,  that  where  the  State  appropriated 
land  for  the  use  of  the  canal,  prior  to  the  act  of  January 
27th,  1836,  the  State  acquired  a  title  in  fee.  But  it  was 
decided  in  that  case,  that  where  land  was  appropriated 
under  the  provisions  of  the  last  named  act,  the  State 
acquired  only  an  easement  in  the  land.  But  in  the  later 
case  of  The  Water  Works  Co.  of  Indianapolis  v.  Bvrkhart^ 
41  Ind.  864,  where  the  question  was  ably  and  elaborately 
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examined  by  Osbork  J.,  it  was  held,  that  where  the  State 
appropriated  land  for  the  uee  of  the  canal,  after  the 
passage  of  the  act  of  January  27th,  1836,  taking  into 
consideration  the  whole  of  the  statutes  on  the  subject, 
the  State  took  the  fee  in  the  land  appropriated. 

In  the  case  before  us,  we  need  not  and  do  not  deter- 
mine what  would  have  been  the  effect  of  the  appropriation 
had  it  been  made  after  the  taking  efiect  of  the  act  of 
January  27th,  1886,  as  the  appropriation  appears  to  have 
been  made  before  that  time. 

In  view  of  the  plain  and  unmistakable  language  of 
the  statute  above  set  out,  and  of  the  decisions  already 
referred  to,  we  shall  not  enter  upon  any  extended  ex- 
amination of  the  question.  We  take  it  as  settled,  that 
the  appropriation  vested  the  fee  of  the  land  in  the  State. 

But  a  question  arises  as  to  whether  the  complaint  suf- 
ficiently shows  an  appropriation.  The  language  of  the 
complaint  in  that  respect  is  as  follows : 

"In  respect  to  which  lands  the 'plaintiff  says,  that 
before  the  appropriation  thereof  by  the  State  of  Indiana, 
as  hereinafter  stated,  the  same  belonged  to  William 
Bockhill ;  that  in  the  course  of  the  construction  of  said 
canal,  the  State  of  Indiana,  in  the  exercise  of  her  power 
of  eminent  domain,  through  the  agency  of  her  proper 
officers,  and  in  the  manner  directed  by  law,  appropriated 
said  land,  above  described,  to  be  used  in  the  constructiop 
of  said  canal,  and  constructed  said  canal  upon  and  across 
the  same,  ^  ^  *  that  no  record  was  kept  of  said 
appropriation,  or  of  the  quantity  or  location  of  the  land 
appropriated,  or,  if  any  was  kept,  it  has  been  lost  or  de- 
stroyed, and  can  not  now  be  found,  or  the  contents  of  it 
ascertained." 

It  does  not  appear  from  the  allegations  of  the  com- 
plaint, that  any  damages  were  ever  assessed  in  favor  of, 
or  paid  to,  Mr.  Rockhill,  in  consequence  of  the  appropri- 
ation of  his  land. 

By  the  9th  section  of  the  statute  above  s^t  out,  the 
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canal  commissioners  were  authorized  ^<  to  enter  upon  and 
take  possession  of,  and  nse  all  and  singular,  any  lands, 
waters,  streams  and  timber,  stone  or  materials  of  any  kind, 
necessary  for  the  prosecution  of  the  improvements  contem- 
plated by  this  act ;  and  to  make  all  such  canals,  feeders, 
dykes,  locks,  dams,  and  6ther  works,  as  they  may  think 
proper  in  said  prosecution,  doing  however  no  unnecessary 
damage."  The  section  then  goes  on  to  provide  for  taking 
conveyances  from  the  land-owners ;  and  that  where  lands, 
etc.,  thus  appropriated  shall  not  be  conveyed,  or  where 
the  owners  are  under  disabilities,  the  commissioners  are 
authorized  to  proceed,  as  provided  for,  to  have  the  dam- 
ages assessed ;  and  when  the  damages  are  assessed  and 
paid,  the  title  to  the  land  is  to  vest  in  the  State  in  fee. 
ISo  particular  formality  was  required  in  making  the 
appropriation,  and  no  record  of  it  was  required  to  be 
kept.  The  appropriation  was  made  by  entering  upon  the 
land  and  using  it  for  the  purposeis  indicated.  The  pro- 
ceedings to  assess  damages  were  to  be  had  after  the 
appropriation. 

The  appropriation  is  sufficiently  alleged  in  the  com- 
plaint ;  but  the  further  question  arises  whether  the  com- 
plaint should  have  shown  that  any  damages  were  ever 
assessed  in  favor  of,  and  paid  to,  Mr.  Rockhill.  The 
statute  above  set  out  does  not  seem  to  provide  for  the 
land- owners'  taking  the  initiative  in  procuring  an  assess- 
ment of  damages.  It  was  the  duty  of  the  canal  commis- 
sioners to  do  this,  upon  the  land  being  appropriated ;  and 
perhaps  it  may  be  presumed,  after  the  lapse  of  forty  years, 
that  the  damages,  if  any,  were  duly  assessed  and  paid. 
But  this  point  is  suggested  only  and  not  decided. 

The  4th  section  of  the  act  of  February  6th,  1886,  "to 
provide  for  the  further  prosecution  of  the  Wabash  and 
Erie  Canal,"  etc.,  (Acts  1885,  p.  26,)  is  as  follows: 

<'  In  all  cases  where  application  for  damages  growing 
out  of  the  construction  of  the  Wabash  and  Erie  Canal, 
or  the  works  connected  therewith,  have  been  made,  or 
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shall  be  made,  for  any  lands,  timber  or  stone,  or  other 
materials,  which  may  have  been  taken  for  the  location  or 
construction  of  said  canal  under  the  provisions  of  the  laws 
of  this  State ;  or  for  any  lands,  timber,  stone,  or  other 
materials,  which  may  be  taken  under  authority  of  laws 
in  force,  for  the  location  or  completion  of  said  canal,  or 
any  of  the  structures  thereto  appertaining,  it  shall  be  the 
duty  of  the  board  of  canal  commissioners,  to  file  all  such 
applications  as  have  been  or  shall  be  presented  in  writing, 
and  to  submit  them  to  the  board  of  appraisers  (hereinafter 
provided  for)  at  their  annual  meeting;  whereupon  it  shall 
be  the  duty  of  said  board  of  appraisers,  or  a  majority  of 
them,  to  examine  the  premises,  hear  such  evidence  as  shall 
be  adduced  relevant  thereto,  and  make  an  equitable  assess- 
ment of  the  damage  (if  any)  which  the  respective  claim- 
ants may  have  sustained,  over  and  above  the  benefits 
conferred  by  the  construction;  and  the  said  appraisers 
shall  make  regular  entries  of  their  award  in  each  particu- 
lar case,  with  a  description  of  their  premises,  in  a  book 
to  be  provided  and  kept  by  the  canal  commissioners,  and 
shall  sign  their  names  thereto,  and  when  thus  certified,  it 
shall  be  the  duty  of  the  canal  commissioners  to  pay  the 
several  awards  to  the  individuals  respectively,  which  shall 
vest  the  fee  simple  of  the  premises  so  appropriated  in  this 
State;  Provided  however j  That  no  claims  for  damages 
shall  be  referred  to  the  board  of  appraisers,  unless  the 
written  application  be  made  within  two  years  after  the 
materials  shall  have  been  taken  possession  of  as  aforesaid." 

It  is  seen  by  the  above  provision,  that  the  right  of  the 
land-owner,  whose  land  has  been  appropriated,  to  file  his 
application  for  damages,  is  recognized,  and  that  this  must 
be  done  within  two  years  from  the  time  the  property  has 
been  appropnated,  or  the  possession  thereof  taken. 

This  statute  may  be  regarded  as  a  limitation  of  the 
time  within  which  applications  for  damages  must  be 
made.  Probably  where  the  two  years  had  expired  before 
the  passage  of  the  law,  parties  would  have  had  the  whole 
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two  years  after  its  passage  in  which  to  file  their  applica- 
tions.    The  State,  ex  reL,  etc.,  v.  dark,  7  Ind.  468. 

We  think  that  where  a  party  whose  land  had  been 
appropriated  to  the  use  of  the  canal  failed  to  file  his 
application  for  damages  within  the  time  thus  limited^  he 
must  be  regarded  as  having  waived  any  claim  for  dam- 
ages, and  that  upon  the  lapse  of  the  time  limited,  no 
such  claim  for  damages  having  been  filed,  the  title  to  the 
land  appropriated  vested  in  the  State  as  thoroughly  and 
completely  as  if  damages  had  been  assessed  and  paid. 

This  view  is  sustained  by  the  following  authorities : 
77^  Charlestown  Branch  JR.  J2.  Co.  v.  County  Commifisianers, 
7  Met  78 ;  Hexford  v.  Kniyht,  11  N.  Y.  808 ;  Pittsburgh  v. 
ScoU,  1  Pa.  State,  809 ;  Taylor  v.  Marcy^  25  HI.  618 ;  Cupp 
V.  The  Board  of  Commissioners  of  Seneca  County,  19  Ohio 
State,  178 ;  Beckner  v.  Warner,  22  Ohio  State,  276 ;  Shearer 
V.  Commissioners  of  Douglas  County,  18  Ean.  146. 

The  allegations  of  the  complaint  were,  in  our  opinion, 
sufficient  to  show  title  in  the  plaintiff^  without  any  aver- 
ment that  any  damages  had  ever  been  assessed  or  paid. 

There  is  another  view  which  may  also  be  taken  of  the 
case.  It  is  alleged  that  the  board  of  trustees  of  the  canal, 
immediately  upon  the  execution  of  the  conveyance  to  it, 
by  the  State,  of  the  canal,  took  possession  of  the  same 
and  the  land  herein  described  as  parcel  of  and  appur- 
tenant to  the  same,  and  continued  from  thence  until  the 
sale  to  the  appellee,  peaceably  and  under  color  of  title, 
thus  to  hold  and  use  all  of  said  land,  etc. 

Thus,  for  the  period  of  about  forty  years,  the  Stat^ 
and  those  claiming  under  her  have  been  in  the  peaceable 
possession  of  the  property  under  color  of  title. 

It  will  be  seen  by  recurring  to  the  9th  section  of  the 

statute  hereinbefore  set  out,  that  the  canal  commissioners 

were  authorized  to  receive,  on  behalf  of  the  State,  from 

the  owners  of  lands  appropriated,  ^^  such  grants  and  con- 
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veyancee  as  may  be  proper  and  competent  to  veet  a  good 
title  thereof  in  the  State." 

Under  these  circnmstances,  we  think  it  may  well  be 
presumed,  as  matter  of  &ct,  that  the  proper  conveyance 
had  been  executed,  so  as  to  vest  the  title  in  the  State. 
Jackson  v.  MCaUj  10  Johns.  877 ;  Newman  ▼.  Studley^  5 
Mo.  291 ;  McNaxT  v.  Huntj  5  Mo.  300 ;  White  v.  Laring^ 
24  Pick.  819 ;  Prapriaars  of  the  Churchy  eic.^  ▼.  BuUard,  2 
Met.  868. 

It  is,  however,  especially  objected,  that  the  appellee's 
title  to  the  margin  of  twenty-four  feet,  appropriated  to  be 
need  as^  a  wharf,  or  to  be  excavated  and  used  as  a  basin, 
as  the  wants  of  the  canal  might  require,  can  not  be  good. 

The  language  of  section  9,  heretofore  Bet  out,  is  clearly 
broad  enough  to  authorize  an  appropriation  of  land  for 
the  purpose  indicated. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

BiDDLB,  J.,  dissenting,  delivered  the  following  opinion : 

As  to  so  much  of  the  opinion  of  the  court  in  this  case 
as  holds  that  the  appellee  takes  a  title  in  fee-simple  in  the 
bed  of  the  canal  and  its  appurtenances,  I  dissent  from  my 
(earned  brothers. 

The  right  of  eminent  domain  is  inherent  in  the  state 
sovereignty.  It  is  not  granted  by  the  constitution.  It 
rests  upon  public  necessity,  and  has  no  other  foundation. 
It  can  be  exercised  only  when  demanded  by  the  public 
safety  or  general  welfare,  and  then  only  according  to  ex- 
pressed law.  The  right  under  which  it  is  exercised,  and 
the  acts  prescribing  the  manner  of  its  exercise,  must  be 
strictly  construed.  It  can  not  be  exercised,  either  directly 
or  indirectly,  for  the  benefit  of  private  right.  See  Cooley 
Gpnst.  Lim.,  pp.  523-671,  and  authorities  there  cited. 

A  fee-simple  in  lands  can  be  taken,  against  the  will  of 
the  owner,  by  the  State,  only  in  cases  of  public  necessity, 
and  then  only  when  the  law  authorizes  it,  and  when  com- 
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peiMation  is  made  to  the  owner  for  the  full  valne  of  hia 
property,  and  when  the  entire  and  exclusive  title  is  taken 
from  the  owner,  as  in  the  cases  of  public  forts,  hospitals, 
alms-houses,  colleges,  schools,  parks,  where  the  exercise  of 
the  right  is  inconsistent  with  any  remaining  title  in  the 
owner ;  and  in  such  cases  there  is  no  reversion.  Heyward 
V.  The  Matfovj  etCy  7  N.  Y.  814;  The  Brooklyn  Park 
ComnCrs  v.  Arm^rong^  45  N.  T.  284;  Dingley  v.  CUy  of 
Boston^  100  Mass.  644;  Haldeman  v.  The  Pennsylvania 
Central  B.  B.  Co.,  50  Pa.  State,  425. 

When  land  is  taken,  against  the  will  of  the  owner,  for 
the  purposes  of  a  mere  easement,  as  a  highway,  public 
street,  railroad  or  canal,  and  he  is  paid  only  for  the  ease* 
ment,  the  State  can  take  no  more  than  the  easement,  al» 
though  the  law  under  which  the  title  is  taken  declares 
that  it  shall  be  a  fee-simple.  Lands  were  taken  in  the 
State  of  New  York,  under  the  act  of  1819,  which  ex* 
pressly  declared  that  a  title  in  fee-simple  should  vest  in  the 
State,  for  the  construction  of  the  Erie  Canal,  and  which 
was  used  as  a  canal  till  1842  and  then  abandoned ;  and  it 
was  held,  that  the  lands  so  taken,  when  no  longer  neces* 
sary  for  the  public  use,  reverted  to  the  original  owners. 
The  People  v.  Whitej  11  Barb.  26.  The  same  doctrine  has 
been  held  in  reference  to  turnpikes  and  railroads. 

In  the  case  of  Gieay  v.  The  Cincinnati,  etc.,  B.  B.  Co., 
4  Ohio  State,  808,  which  involved  the  question  of  taking 
ground  for  a  depot,  it  was  decided  that  only  such  interests 
as  answered  the  public  wants  could  be  taken,  and  could 
be  held  only  so  long  as  it  is  used  by  the  public,  and  can 
not  be  diverted  to  any  other  purpose. 

In  the  State  of  New  Hampshire,  it  is  held,  that  the  fee 
in  land,  taken  for  the  purpose  of  constructing  a  railroad, 
remains  in  the  owtier  of  the  soil  from  whom  the  land  is 
taken,  subject  only  to  the  easement  of  the  corporation,  and 
that  the  exclusive  right  of  property  in  the  land,  in  the 
trees  and  herbage  on  the  surface,  and  the  minerals  below, 
remained  unchanged.    Blake  v.  Bich,  34  N.  H.  282. 
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In  Vermont,  the  act  nnder  which  the  Central  Railroad 
was  established  declared,  that  the  compfny  shall  be 
"seized  and  possessed  of  the  land"  taken,  yet  the  Su- 
preme Court  held,  that  it  did  not  make  the  company  the 
owner  in  fee,  but  gave  it  the  right  of  way,  merely. 
Quimbly  v.  Vermont  Central  R,  B.  Co.j  28  Vermont,  387. 
To  the  same  effect  is  the  case  of  Henry  v.  TTie  Dubuquej 
etc. J  B.  B.  Co. J  2  Iowa,  288.  See,  also,  The  People j  ex  rel. 
The  DetroUj  etc.,  B.  B.  Co.,  v.  Salem,  20  MicU.  452. 

In  the  case  of  Edgerton  v.  Huff,  26  Ind.  85,  this  court 
declared,  that  "  The  power  to  appropriate  property  in  any 
manner,  without  the  consent  of  the  owner,  is  in  deroga- 
tion of  private  right,  and  such  appropriation  should  not 
interfere,  beyond  what  the  public  requirements  demand, 
with  the  right  of  the  owner  to  enjoy  his  property.  Where, 
therefore,  a  simple  servitude  is  sufficient  to  answer  the 
public  want,  the  courts  should,  in  our  opinion,  where  it  is 
possible  by  reasonable  construction,  so  limit  the  legisla- 
tive action."  And,  in  accordance  with  this  announced  prin- 
ciple, the  court  held,  that  the  right  of  the  State  to  the 
bed  of  the  Wabash  and  Erie  Canal,  and  its  appurtenances, 
was  merely  an  easement,  and  not  a  fee-simple.  This  case 
is  cited  with  approval  in  The  State  v.  Bush,  29  Ind.  110, 
and  O'Beiley  v.  7%€  Kankakee  Valley  Draining  Co.,  32  Ind. 
169 ;  in  which  last  case  this  court  holds,  that  the  right  of 
eminent  domain  can  only  be  exercised  for  a  public  pur- 
pose. "  Under  this  power,  lands  for  the  construction  of 
canals,  railroads,  bridges,  and  turnpikes  are  taken  and 
compensation  paid.  The  necessity  must  limit  the  exer- 
cise of  the  power  so  far  as  to  require  that  no  greater 
estate  be  taken  in  the  land  than  is  essential  to  the  purpose 
contemplated."  The  decision  in  the  case  of  The  State  v. 
Pottmeyer,  88  Ind.  402,  is  mainly  based  on  Edgerton  v. 
Huff,  supra.  But  I  am  aware  that  the  latter  case  is  over- 
ruled by  the  case  of  The  Water  Works  Co.,  etc.,  v.  Burkhari, 
41  Ind.  864,  and,  of  course,  The  State  v.  Bush,  O'Beiley  v. 
The  Kankakee  Valley  Draining  Co.,  and   The  State  v.  Pott- 
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meyer  are  also  overruled  so  far  as  they  conflict  with  27k« 
Water  Works  case.  One  of  the  main  aathorities  upon 
which  ITie  Wetter  Works  case  was  decided  is  Haldeman  v. 
Jlie  Pennsylvania  Cen.  JR.  B.  Co.,  50  Pa.  State,  426.  In  this 
case,  the  statute  authorizing  the  appropriation  required 
the  viewers  to  assess  ^^  the  value  of  the  land  and  all  dam- 
ages the  owner  or  owners  should  sustain  by  reason  of 
cutting  the  canal  through  such  land.'' 

In  the  case  before  us,  the  authority  of  the  canal  com- 
missioners was  merely  ^^  to  enter  upon  and  take  possession 
of,  and  use  all  and  singular,  any  lands,  waters,"  etc.  And, 
in  case  they  could  not  obtain  the  right  amicably,  certain 
proceedings  were  to  be  had,  and  the  jury  appropriating 
the  land  was  <^  faithfully,  justly  and  impartially  to  esti- 
mate the  loss  or  damage,  if  any,  over  and  above  the 
benefit  accruing  from  the  canal  to  such  owner."  I  can 
not  hold,  that  to  ''  enter  upon  and  take  possession  of  and 
use  "  lands,  means  to  take  a  fee-simple  title  in  them ;  nor 
can  I  hold,  that,  when  the  damages  are  simply  over  and 
above  the  benefits,  it  is  a  compensation  for  the  value 
of  the  fee-simple  in  the  lands ;  and,  in  my  opinion,  when 
the  act  authorizes  the  taking  of  only  an  easement,  the 
Legislature  has  no  power  to  declare  the  title  a  fee- 
simple. 

In  the  case  of  The  Brooklyn  Park  ComnCrs  v.  Armstrong, 
45  N.  Y.  234,  cited  in  support  of  The  Water  Works  case, 
the  act  under  which  the  land  was  taken  required,  that  in 
ascertaining  the  compensation  to  be  paid  to  the  owners, 
'^  a  just  and  true  estimate  of  the  value  of  the  lands  is  to  be 
made,  and  of  the  loss  and  damage  to  the  respective  own- 
ers, together  with  the  tenements,  hereditaments  and  ap- 
purtenances, privileges  and  advantages  to  the  same  be- 
longing, by  and  in  consequence  of  relinquishing  the  same 
to  the  city,  without  deduction  for  any  supposed  benefits 
or  advantages ; "  and  on  fulfilling  the  requirements  of  the 
act,  '^  the  lands  shall  vest  forever  in  the  city."  This  means 
the  full  value  of  the  fee-simple  in  the  lands,  and  is  a 
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very  different  estimate  from  that  of  damages  over  and 
above  benefits. 

These  two  authorities  are  the  main  supports  of  TTie 
Water  Works  case,  and  in  my  opinion  do  not  sustain  it; 
and  much  less,  as  I  think,  do  they  sustain  the  opinion 
pronounced  in  this  ease.  In  my  judgment,  the  overruling 
of  the  case  of  Edgerton  v.  Huff,  and  virtually  of  the  three 
cases  which  followed  it,  was  a  mistake,  and  a  mistake  that 
this  court  should  now  correct,  and  restore  the  law  to  its 
uniformity.  This  is  said  with  the  highest  regard  for  the 
learned  judge  who  pronounced  the  opinion  in  the  over- 
ruling case.  And  the  principles  governing  the  case  of 
Edgerton  v.  Huff  have  been  essentially  recognized  by  this 
cdurt  since  that  case  was  overruled,  in  The  IndianapoliSj 
etc.y  It.  R.  Co.  V.  BosSj  47  Ind.  26 ;  Cox  v.  The  LouisviUe^ 
etc.y  B.  B.  Co.,  48  Ind.  178 ;  and  Sharpe  v.  The  St.  Louis^ 
etc.j  B.  W.  Co.,  49  Ind.  296. 

I  agree  with  the  opinion  that  it  may  be  fitirly  pre- 
sumed, from  the  lapse  of  time,  that  the  canal  commis- 
sioners appropriated  the  land  of  Roekhill,  And  that  he 
received  his  damages  therefor ;  but  that  presumption  can 
not  be  wider  than  the  authority  of  the  act  under  which 
the  appropriation  must  have  been  made,  namely :  that  the 
right  was  obtained  to  "  enter  upon  and  take  possession 
of  and  use "  the  lands,  and  that  he  was  paid  his  dama- 
ages  over  and  above  the  benefits,  according  to  the  act. 
Burely,  no  conveyance  from  Roekhill  in  fee-simple  for  a 
full  compensation  can  be  presumed,  because  the  canal 
would  have  a  right  to  the  possession  of  the  land  with- 
out a  conveyance,  under  the  appropriating  act.  Time 
could  not  run  against  Roekhill,  because  he  could  not 
question  the  possession  of  the  land  in  the  canal,  as  long 
as  it  is  used  as  a  canal. 

The  proviso  in  the  act  of  1885,  requiring  claims  for 
damages  to  be  made  within  two  years,  does  not  bar  any 
reversionary  interest  in  the  land ;  it  simply  bars  the  claim 
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for  damages.  If  the  fee-simple  in  the  lands  was  not 
taken  and  paid  for,  the  reversion  still  remains. 

I  concnr  with  the  opinion  of  the  coart,  however,  in 
affirming  the  judgment;  because  the  complaint  shows 
that  the  appellee  has  all  the  title  to  the  canal,  and  its 
appurtenances,  that  the  State  ever  had,  and  all  that  was 
held  by  the  late  board  of  trustees ;  but  I  can  not  hold  that 
the  title  is  a  fee-simple.  Doubtless  as  long  as  the  appel- 
lee maintains  the  work  as  a  public  canal,  as  it  was  orig- 
inally designed  to  be,  he  can  hold  his  franchise,  and  the 
easement  in  the  lands.  What  efiect  the  abandonment  of 
the  canal  as  a  public  work,  or  its  change  to  a  private  pur- 
pose, might  have  upon  the  appellee's  title  to  the  land,  is  a 
question,  as  I  think^  not  presented  in  the  record.  His 
title  to  an  easement  in  the  lands  is  good ;  that  will  main- 
tain his  case ;  it  was  therefore  unnecessary  to  decide  that 
his  title  was  a  fee-simple.  Nothing  should  be  decided  in  a 
case  except  what  must  become  a  part  of  the  res  adjudicata. 

The  questions  in  the  case  are  reduced  to  these :  Ck>uld 
the  canal  commissioners,  by  the  authority  of  the  law  to 
^  enter  upon  and  take  possession  of  and  use  "  lands  for  the 
purpose  of  constructing  a  canal,  take  a  title  in  fee-simple 
in  the  lands,  against  the  will  of  the  owner  ?  Was  the 
assessment  and  payment  of  damages,  over  and  above  the 
benefits  accruing  from  the  canal  to  the  owner,  a  full  com- 
pensation for  the  fee-simple  title  in  the  land  ?  Can  th^ 
Legislature,  by  a  law  authorizing  the  canal  ^mmissioliers 
to  ^*  enter  upon  and  take  possession  of  and  use  "  lands  for  a 
canal,  make  the  title  they  thus  obtain  a  fee-simple  in  the 
land,  by  legislative  enactments  ? 

The  opinion  in  this  case,  if  I  understand  it,  answers  all 
of  these  questions  in  the  affirmative.  From  so  much  of 
it  I  dissent.  The  commissioners  had  no  power  to  take 
any  thing  but  an  easement  in  the  lands.  There  is  no  pro* 
vision  made  in  the  acts  of  appropriation  to  pay  for  Any 
thing  but  an  easement.  The  public  interests  required  na 
more  than  an  easement,  and,  therefore,  only  an  easement 
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could  be  taken ;  and,  being  only  an  easement,  the  Legis- 
lature could  no  more  make  it  a  fee-simple  than  they  could 
make  a  smaller  quantity  equal  to  a  greater,  or  the  part 
equi^  to  the  whole. 


Abdert  v.  The  State. 

CSDimAii  Law. — D^hUng  Crimea. — Grimes  not  defined  by  the  statntes  cre- 
ating them  may  be  defined  by  the  proper  conrte. 

BAME.—Bipeid  (^  SkUulc-Sectioa  2  of  the  act  of  May  Slut,  1852,  ^'declar- 
log  the  law  governing  this  State,"  (1  B.  8.  1876,  p^  605,)  was  repealed 
by  implication  by  the  act  of  June  14th,  1852,  (2  B.  &  1876,  p.  457,)  ''de* 
fining  misdemeanors,"  etc. 

Same. — JE\iUio  Tndccenqf, — Indittmeni. — An  indictment  charged  that  the  de- 
fendant, on,  etc.,  at,  etc.,  "did  then  and  there,  in  a  public  place,  make 
an  indecent  exposure  of  his  person,  by  then  and  there  making  an  un- 
covered exhibition  of  his  privates,  in  presence  of  divers  persons  then 
and  there  assembled." 

Hdd,  that  such  indictment  sufficiently  charges  public  indecency. 

Prom  the  Bartholomew  Circuit  Court. 

JR.  HiUj  for  appellant. 

C  A.  Buskirkj  Attorney  General,  for  the  State. 

PBBEIN8,  C.  J. — The  appellant  was  prosecuted,  before  a 
justice  of  the  peace,  for  public  indecency,  upon  the  fol- 
lowing affidavit  : 

"Andrew  J,  Galbraith  swears,  that,  on  or  about  the  8th 
day  of  October,  1875,  at  the  county  of  Bartholomew, 
State  of  Indiana,  one  Henry  Ardery  did  then  and  there, 
in  a  public  place,  make  an  indecent  exposure  of  his  per- 
son, by  then  and  there  making  an  uncovered  exhibition 
of  his  privates,  in  presence  of  divers  persons  then  and 
there  assembled,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  as  affiant  is  informed  and 
verily  believes.  Andrew  J.  Galbraith." 
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^<  Subscribed  and  sworn  to  before  Oeorge  W.  Arnold, 
Justice  of  the  Peace/' 

A  motion  to  quash  was  overruled  by  the  justice.  Trial 
and  conviction  before  the  justice.  Appeal  to  the  circuit 
court.  Motion  to  quash  repeated  in  that  court;  motion 
overruled.  Trial  by  jury ;  conviction  and  fine ;  motion 
in  arrest  overruled,  and  appeal  to  this  court. 

The  evidence  is  not  in  the  record. 

The  only  point  made  in  this  court  is,  that  the  offence  of 
public  indecency,  not  being  defined  by  statute,  is  not  pun- 
ishable. 

The  statute  requiring  crimes  and  misdemeanors  to  be 
defined  by  statute,  and  not  otherwise,  having  been  ap- 
proved  before  the  act  creating  crimes  and  misdemeanors, 
was  repealed  by  the  latter,  and  crimes  and  misdemeanors 
may  now  be  defined  by  the  court,  in  the  absence  of  defi- 
nitions in  the  statute  creating  them.  Hood  v.  The  State^ 
antey  p.  268,  and  cases  there  cited. 

The  enquiry,  therefore,  arises  for  this  court  to  answer, 
is  the  exposure,  in  a  public  place,  to  divers  persons  there 
assembled,  by  a  person,  of  his  or  her  private  parts,  a  public 
indecency?  Prima facicy  we  think,  it  is,  if  there  is  in  the 
world  any  such  thing  as  public  indecency. 

Immediately  after  the  fall  of  Adam,  there  seems  to 
have  sprung  up  in  his  mind  an  idea  that  there  was  such  a 
thing  as  decency  and  such  a  thing  as  indecency;  that 
there  was  a  distinction  between  them;  and,  since  that 
time,  the  ideas  of  decency  and  indecency  have  been  in- 
stinctive in,  and,  indeed,  parts  of,  humanity.  And  it  his- 
torically appears  that  the  first  most  palpable  piece  of 
indecency  in  a  human  being  was  the  public  exposure  of 
his  or  her,  as  now  commonly  called,  privates ;  and  the  first 
exercise  of  mechanical  ingenuity  was  in  the  manufacture 
of  fig-leaf  aprons  by  Adam  and  Eve,  by  which  to  conceal 
flirom  the  public  gaze  of  each  other  their,  now,  but  not 
then,  called,  privates.    This  example  of  covering  their 
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privates  has  been  imitated  by  all  mankind  since  that  time, 
except,  perhaps,  by  some  of  the  lowest  grades  of  savages. 

Modesty  has  ever  existed  as  one  of  the  most  estimable 
and  admirable  of  hnman  virtues. 

The  parts  of  the  body  which  are  charged,  in  this  case, 
to  havg  been  exposed,  are  the  parts  referred  to  in  the 
statute,  the  exposure  of  which  is  declared  to  be  public  in- 
decency, but  which  decency  forbids  should  be  technically 
named  in  the  statute. 

We  have  no  difficulty  in  deciding  that  the  act  charged 
against  the  appellant,  in  this  case,  constituted  public  inde- 
cency, and  no  hesitancy  in  affirming  the  judgment  against 
him  for  the  offence  of  which  he  was  twice  convicted. 

The  judgment  is  affirmed,  with  costs. 


\  56    880 

W  ^  COLB  BT  AL.  V.  HoWARD  BT  AL. 

Appeal. — Bdocating  County  Seat, — County  ComnUuicnen. — ^No  appeal  lies 
to  the  ciroait  court  from  an  order  of  the  board  of  commiaBioiieni  of  a 
county,  changing  the  location  of  the  county  seat. 

From  the  Clark  Circuit  Court. 

A.  Dowlingy  for  appellants. 

X  H.  Stotsenburgj  for  appellees. 

WoRDBN,  J. — This  was  an  appeal  to  the  Clark  Circuit 
Court,  from  an  order  of  the  board  of  commissioners, 
changing  the  location  of  the  county  seat  of  that  county. 

On  motion  the  court  below  dismissed  the  appeal,  and 
the  appellants  below  excepted,  and  appeal  to  this  court. 

It  has  been  twice  held,  after  mature  deliberation,  that 
an  appeal  does  not  lie  from  the  action  of  the  board  of 
commissioners  in  such  case.  Bosley  v.  Ackdmire^  89  Ind. 
686 ;  The  Board  of  Commissioners  of  Scott  County  v.  Smithy 
40  Ind.  61.    The  fact  that  no  appeal  lies  in  such  case  has 
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been  recognized  in  subsequent  decisions,  which  need  not 
be  cited.  See,  however,  the  case  of  The  Board  of  Com- 
missioners of  Clay  County  v.  Markka  46  Ind.  96.  We  regard 
the  question  as  no  longer  open,  and  shall  enter  upon  no 
further  consideration  of  it  in  this  case.  The  appeal  was 
properly  dismissed. 
The  judgment  below  is  affirmed,  with  cost8« 

Petition  for  a  rehearing  overruled. 

Note.— HawK,  J.,  having  been  of  oonnael  in  the  oaiue,  was  absent  when 
it  was  oonaidered. 


JeLLET  V.  QtAV9  BT  AL. 

pBAcncE. — Af^peanmce, — Rvle  to  Antwer, — Without  an  appearanoe  to  the 
action  by  the  defendant,  the  court  in  which  such  action  is  pending  can 
not,  on  the  first  day  of  the  term  at  which  he  was  summoned  to  appear, 
grant  a  rule  against  him,  to  answer  the  complaint  on  the  next  call  of 
such  cause. 

Same. —  Waixer, — Where,  without  an  appearance,  such  rule  is  granted  on 
the  first  day  of  such  term,  a  subsequent  appearance  by  the  defendant, 
without  objecting  to  such  rate,  and  its  continuance  from  day  to  day  at 
his  reqaest,  are  a  waiver  of  his  right  'to  question  the  grsating  of  the  orig- 
inal rule. 

Same. — After  an  appearance  to  the  action  by  the  defendant,  such  rule  may 
be  granted  against  him  on  the  first  or  any  subsequent  day  of  such  term. 

Same. — Fat7«r«  to  Dia^arge  Rvk. — Judgment, — D^andt. — Where,  after  his 
appearance,  the  defendant  fails  to  discharge  such  rule  to  answer,  judg- 
ment may  be  rendered  against  him  as  upon  default. 

Same. — Motion  to  aet  aside  D^avU. — After  a  judgment  is  so  rendered,  with 
the  knowledge  of  the  defendant,  it  is  not  error  to  overrule  a  motion  to 
set  aside  such  default  and  allow  the  defendant  to  plead,  based  upon  affi- 
davits showing  the  defendant  to  have  a  meritorious  defence,  but  alleging 
no  excuse  for  his  failure  to  discharge  such  rule. 

Appeal. — Two  AppeaU  in  same  Cauae, — Supreme  Court — ^Where,  during  the 
pendency  of  an  appeal  of  a  cause  to  the  Supreme  Court,  a  motion  in  the 
lower  court  to  correct  the  record  in  such  cause  is  refused,  and  an  appeal 
is  taken  to  the  Supreme  Court  from  such  refusal,  both  appeals  constitute 
but  one  and  the  same  cause. 
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From  the  Ohio  Circuit  Court. 

A.  C.  Downeji,  D.  T.  Downey  and  JB.  S.  Dotjoneyy  for 
appellant. 
H.  D.  McMullerij  for  appellees. 

BiDDLEy  J. — ^CompIaint  by  the  appellees,  against  the 
appellant,  on  a  promissory  note.  On  the  first  day  of  the 
term,  the  parties  appeared,  and  the  appellant  was  ^^  ruled 
to  answer  on  or  before  the  next  calling  of  the  cause,"  to 
which  rule  no  objection  was  made.  On  the  fifth  day  of 
the  term,  the  appellant  not  having  complied  with  the 
rule,  the  court,  upon  the  regular  calling  of  the  cause, 
closed  the  rule  against  him,  and  "entered  judgment  as 
upon  a  default."  2  R.  8. 1876,  p.  67,  sec.  69.  On  the  sixth  day 
of  the  term,  the  appellant  moved  "  to  vacate  and  set  aside 
the  judgment  taken  against  him,"  and  allow  him  to  file 
his  answer  in  the  case;  but  the  court  overruled  the 
motion,  and  the  appellant  reserved  his  exception  to  the 
ruling.  The  motion  was  supported  by  afiidavits. 
We  take  the  following  facts  from  the  bill  of  exceptions : 
That  the  parties  appeared  on  the  first  day  of  the  term, 
and  the  defendant  was  "  ruled  to  answer  on  or  before  the 
next  calling  of  the  cause."  "That  the  said  defendant, 
James  8.  Jelley,  was  on  said  day,  and  now  is,  a  practising 
attorney  in  said  court,  and  attended  to  said  cause  as  his 
own  attorney ;  that  on  the  above  named  day,  when  said 
rule  to  answer  was  taken,  and  on  each  succeeding  day  of 
said  term  of  court,  the  court  announced,  in  the  hearing 
of  said  defendant,  that  the  rules  to  answer,  and  file  other 
pleadings,  would  be  closed,  in  this  and  all  other  causes,  on 
motion,  on  the  day  following  the  entry  of  such  rules, 
unless  discharged,  or  in  the  absence  of  good  cause  shown 
why  said  rules  should  be  extended ;  that  the  defendant,  on 
the  second  judicial  day  of  said  term  of  court,  when  said 
cause  was  called  in  its  order  for  a  discharge  of  the  rule 
to  answer,  hereinbefore  set  forth,  requested  the  court  to 
extend  said  rule— no  motion  being  made  to  close  the 
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same — which  request  was  granted,  and  that  at  the  same 
time,  when  said  rale  was  extended,  on  enquiry  made,  the 
defendant  informed  the  court  that  he  would  file  his  answer 
on  the  morning  of  the  third  judicial  day  of  said  term,  and 
that  it  would  consist  of  a  general  denial  and  a  plea  of 
payment ;  and  at  no  time  did  the  defendant  pretend  or 
represent  to  the  court  that  he  would  base  his  defence  on 
any  other  grounds,  prior  to  the  closing  of  said  rule  to 
answer ;  that  at  no  time  did  said  defendant,  prior  to  the 
closing  of  said  rule  to  answer,  request  the  court  to  require 
said  plaintifis  to  allow  defendant  to  inspect  and  examine 
the  note  in  suit,  nor  did  he  move  for  a  rule  on  plaintifis  to 
allow  defendant  to  inspect  said  note,  prior  to  the  closing  of 
said  rule  to  answer;  that  there  was  a  copy  of  said  note 
filed  with  the  complaint,  and  that  it  remained  on  file  with 
said  complaint;  that  on  the  fourth  judicial  day  of  said  term, 
the  said  rule  to  answer  was  again  extended  to  the  next 
calling  of  the  cause,  at  which  time  the  defendant  again 
informed  the  court,  that  his  answer  herein  would  be  a 
general  denial  and  a  plea  of  payment,  and  nothing  more ; 
that  on  the  fifth  judicial  day  of  said  term  of  court,  at  the 
hour  of  nine  o'clock,  a.  m.,  of  said  day,  while  said  court 
was  in  session,  and  in  the  presence  of  said  court,  on  the 
request  of  defendant,  H.  D.  McMuUen,  said  plaintiffit' 
attorney,  furnished  the  defendant  with  a  trae  copy  of  the 
original  note  sued  on  in  this  action,  together  with  a  true 
copy  of  the  endorsements  on  said  note.  And  the  said 
plaintifis'  attorney  then  and  there  allowed  defendant  to 
inspect  and  examine  said  original  note  and  the  endorse- 
ments thereon ;  and  that  after  having  examined  and  in- 
spected said  note  and  said  endorsements,  the  defendant 
returned  said  note  voluntarily  to  plaintifis'  said  attorney. 
And  that  in  the  afternoon  of  said  day,  at  the  hour  of 
half-past  two  o'clock,  while  the  court  was  proceeding  with 
the  regular  call  of  the  civil  docket  for  issues,  the  above 
entitled  cause,  in  the  order  in  which  it  stands  upon  said 
docket,  was  called,  whereupon  the  plaintifiTs'  attorney,  H. 
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D.  McMuUen,  moved  the  coart  to  dose  said  rule,  taken 
against  said  defendant,  to  answer  herein,  because  defend- 
ant had  failed  and  neglected  to  file  his  answer  in  compli- 
ance with  said  rule ;  and  defendant  interposed  a  motion 
that  said  rule  to  answer  be  extended  to  the  next  calling 
of  said  cause,  and,  in  support  of  said  motion  to  extend 
said  rule,  defendant  informed  the  court  that  his  answer 
herein  would  consist  of  a  general  denial  and  a  plea  of 
payment,  and  that  he  could  not  prepare  his  answer  and 
file  the  same  before  the  meeting  of  the  court  the  follow- 
ing morning,  which  motion  the  court  refused  to  sustain, 
but  overruled  the  same;  that  before  the  said  rule  was 
closed  the  defendant  stated  to  the  court  that  he  had  not 
prepared  his  answer  nor  any  part  of  it ;  that  the  court 
then  proposed  to  extend  said  rule  for  two  hours,  in  which 
to  prepare  and  file  his  answer  herein,  which  defendant 
refused  to  accept^  and  thereupon  the  court  sustained  the 
plaintiffs'  motion  to  close  said  rule  to  answer;  and  that 
within  five  minutes  after  said  rule  was  closed,  and  with- 
out leaving  the  presence  of  the  court,  the  defendant  drew 
from  his  pocket,  and  asked  leave  of  the  court  to  file,  the 
identical  answer  set  forth  in  and  made  a  part  of  the  record, 
the  defendant  having  had  said  answer  in  his  immediate 
possession,  and  about  his  person,  when  he  stated  to  the 
court,  immediately  before  said  rule  was  closed,  that  he 
had  not  prepared  his  answer  nor  any  part  of  it;  where- 
upon the  court  refused  to  allow  the  said  defendant  to  file 
his  answer." 

It  is  urged  on  behalf  of  the  appellant,  by  his  counsel, 
that  the  court,  on  the  first  day  of  the  term,  had  no  power 
to  grant  the  rule  requiring  the  appellant  to  answer  on  the 
next  calling  of  the  cause.  This  might  be  true,  if  there  had 
been  no  appearance  to  the  action;  but  in  this  case  the 
parties  had  appeared,  and  the  rule  was  granted,  without 
any  objection  from  the  appellant.  After  the  defendant 
had  appeared,  it  was  competent  for  the  court  to  grant  the 
rule,  upon  the  first  or  any  other  day  of  the  term*    And 
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admitting  that  the  affidavits  filed  in  support  of  the  appel- 
lant's motion  to  set  aside  the  jadgment,  and  allow  him  to 
answer  the  action,  show  a  sufficient  defence,  still  they 
show  no  sufficient  excuse  for  not  filing  his  answer  at  the 
proper  time. 

It  appears  very  plain  to  us,  from  the  facts  stated  in  the 
bill  of  exceptions,  that  the  court,  and  the  counsel  for  the 
appellee,  were  very  liberal  in  extending  the  time  to  allow 
the  appellant  to  answer.  He  had  a  full  and  fair  opportu- 
nity to  defend  his  cause,  and  if  he  chose  to  neglect  or 
waste  his  day  in  court,  he  must  not  complain,  even  though 
he  has  lost  his  rights.  His  conduct  was  such  as  would 
not  commend  itself  to  the  approval  of  a  court. 

The  above  final  judgment  was  rendered  by  the  circuit 
court,  on  the  6th  day  of  November,  1874.  On  the  13th 
day  of  November,  1874,  the  appellant  prayed  an  appeal  to 
this  court.  On  the  20th  day  of  January,  1876,  he  filed  his 
appeal  bond  in  the  court  below,  and,  on  the  21st  day  of 
April,  1875,  filed  the  transcript  in  this  court.  On  the  28d 
day  of  March,  1877 — ^nearly  two  years  after  an  appeal  had 
been  taken  to  this  court,  and  more  than  two  years  after 
the  rendition  of  the  final  judgment  below,  after  the  above 
opinion  had  been  written,  and  when  the  cause  was  about 
to  be  decided  in  this  court, — the  appellant  filed  his  motion 
in  the  court  below  ^^to  correct  an  entry  made  in  said 
cause  on  the  2d  day  of  Novem||er,  1874,  in  said  court," 
upon  the  alleged  ground,  that  ^^  the  said  defendant  was  not 
in  said  court  on  said  day,  at  any  time,  neither  in  person  or 
by  any  authorized  attorney;"  which  motion  was  sup- 
ported by  several  affidavits,  made  by  difterent  persons. 
Counsel  for  the  appellees  below  moved  to  reject  the  motion 
to  correct  the  entry,  which  motion  the  court  sustained. 
Exceptions  were  reserved,  and  an  appeal  taken  to  this 
court  from  these  subsequent  proceedings,  and  the  matter 
brought  here  as  an  independent  case.  We  are  of  opinion 
that  the  two  records  constitute  but  one  case.  The  subse- 
quent proceedings  to  correct  the  entry  would  be  unintelli- 
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gible,  without  reference  to  the  original  record.  And  in 
our  opinion  the  court  committed  no  error  in  rejecting  the 
motion  to  correct  the  entry  as  prayed.  Whether  the 
appellant  was  represented  in  court  on  the  first  day  of  the 
term,  when  the  original  rule  to  answer  was  taken  against 
him,  had  become  an  immaterial  question.  It  is  very  clear 
that  he  was  in  court  on  the  second  day  of  the  term,  and 
when  the  rule  against  him  was  called  made  no  objection  to 
it,  but  ^^  requested  the  court  to  extend  said  rule — no  motion 
being  made  to  close  the  same — ^which  request  was  granted." 
It  is  also  very  certain  that  the  appellant  was  in  court  on  the 
third,  fourth  and  fifth  days  of  the  term,  confronted  with  the 
rule,  and  still  asking  further  time  to  discharge  it,  without 
making  any  objections  to  the  time  at  which  the  original 
rule  was  granted.  After  these  proceedings,  the  rule  was 
as  effectually  binding  upon  the  appellant  as  if  he  had  been 
in  court,  and  consented  to  it,  on  the  first  day  of  the  term. 
If  he  desired  to  object  to  the  rule,  he  should  have  done  so 
in  the  first  instance.  He  can  not  be  allowed  to  wait  two 
years  and  four  months,  and  then  take  advantage  of  his 
neglect.  Indeed,  his  systematic  want  of  diligence  is  so 
palpable  a  device  to  obtain  delay  in  the  payment  of  the 
debt,  that  it  cannot  be  favorably  considered. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 


Meiers  v.  The  State. 

'BO  889j 

161  5I2|        Crminal  Law.— Gmnd  Jury. — Number  of  Jurors, — ^Prior  to  the  regular 

flesHion  of  the  board  of  commisBionera  of  a  county  of  this  State,  at  their 

March  term,  1876,  a  legal  grand  jury  of  such  conn^  consisted  of  twelre 

men. 

Sahz. — EmpaneUing. — DMvarging, — Bower  of  Cowrl. — ^Where,  prior  to  such 

time,  a  grand  jury  consisting  of  but  six  men  had  been  empanelled,  it 

was  proper  for  the  court  to  direct  them  to  be  diitcharged  and  a  grand 
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jcry  of  twelve  to  be  eeleeted  and  empanelled  by  the  sheriff,  from  by- 
standers. 

Sajoc — Sdeding, — Irregulaniy, — Challenge  to  Army, — Irregularity  in  the 
selection  of  a  grand  jury,  not  amounting  to  corruption,  is  not  sufficient 
ground  to  sustain  a  challenge  to  the  array. 

SAMM.-^Dmaretion  </  Cireidt  CourLSkipmne  Cbiirt.— The  action  of  the  cir- 
cnit  court,  in  discharging  or  reconyening  a  grand  jury,  except  lor  gross 
abuse  of  its  discretion  in  such  matter,  will  not  be  reyiewed  by  the  Su- 
preme Court,  on  appeaL 

8amb. — Pteoi  in  Abatement. — ChaUenffe, — ^Where,  by  a  challenge  to  the  array, 
a  defendant  has  onoe  questioned  the  legality  of  the  organisation  of  a 
grand  Jury,  he  can  not  present  the  same  question  again  by  a  plea  in 
abatement  of  an  indictment  foand  against  him  by  them. 

Same. — Murder. — IndUtmenL — An  indictment  for  murder  charged,  that  the 
defendant  did  ''unlawfully,"  etc.,  "kill  and  murder"  A.  E,  by  ''cutting, 
fljtabbing  and  mortally  wounding  said"  A.  K  "with  a  knife  which  he," 
the  defendant,  "  then  and  there  had  and  held  in  his  hands,"  ete. 

Hdd,  on  motion  to  quash,  that  the  indictment  sufficiently  charged  the 
means  by  which  the  deceased  came  to  his  death. 

Same. — Arred  of  Judgments — Irr^^larity  in  the  selection  of  a  grand  jury 
IB  not  ground  for  a  motion  in  arrest  of  judgment. 

Prom  the  Johnson  Circuit  Court. 

S.  P.  Oylevj  for  appellant. 

W.  S.  Bay,  Prosecuting  Attorney,  and  C  A.  Buskirky, 
Attorney  General,  for  the  State. 

NiBLACK,  J. — At  the  September  term,  A.  D.  1876,  of 
the  court  below,  the  appellant  was  indicted  and  tried  for 
the  murder  of  one  Charles  Bemauer.  He  was  found 
guilty  of  manslaughter,  and  his  punishment  fiz^  at 
twenty-one  years  in  the  state-prison.  Over  motions  for  a 
new  trial  and  in  arrest  of  judgment,  there  was  judgment 
on  the  verdict. 

On  the  fourth  day  of  the  term,  certain  proceedings  were 
had  for  the  empanelling  of  a  grand  jury  in  that  court,  of 
which  a  record  was  made  as  follows : 

^^  By  reason  of  a  late  decision  of  the  Supreme  Court  of 

Indiana,  construing  the  act  of  the  General  Assembly  of 

said  State,  relating  to  the  qualification  and  empanelling  of 

grand  juries,  the  body  organized  as  a  grand  jury  on  the 
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first  day  of  the  present  term  is  now  called  into  court  and 
discharged.  Thereupon  comes  James  H.  Pudney,  sheriff 
of  Johnson  county,  Indiana,  and  brings  into  open  court 
the  following  named  persons,  freeholders  and  residents  of 
said  county  and  State,  who  being  duly  selected  according 
to  law,  and  by  him  duly  summoned,  to  serve  as  grand 
jurors  at  the  present  term  of  this  court:  Ephraim  W. 
Wyrick,  Stephen  W.  Dungan,  Oliver  H.  Draper,  Valen- 
tine Burgett,  Charles  H.  Myers,  Jonathan  Yount,  James 
M.  Brown  and  Jackson  Powell.  And  there  not  being  a 
sufficient  number  of  the  persons  so  selected  and  sum- 
moned present  to  complete  said  panel,  the  said  sheriff, 
under  direction  of  the  court,  selects,  from  the  bystanders, 
resident  freeholders  of  said  county  and  State,  to  serve  as 
such  grand  jurors  for  the  present  term  of  this  court,  the 
following  named  persons :  David  Ernest,  Jacob  McClel- 
lan,  Shelby  Garshwiler  and  James  Mitchell.  And  said 
grand  jurors  are  duly  empanelled  and  sworn  on  said  grand 
jury,  according  to  law.  Thereupon  the  court  proceeds  to 
charge  said  grand  jury.  After  delivering  said  charge,  the 
court  appoints  Ephraim  W.  TTyrick  foreman  of  said  grand 
jury." 

Before  the  grand-  jurors  above  named  were  sworn  and 
charged,  the  appellant,  who  was  then  in  the  castody  of  the 
sheriff,  on  the  charge  of  murder,  on  which  he  was  after- 
ward indicted,  tried  and  convicted,  as  above  stated,  chal- 
lenged the  arhiy  of  the  grand  jury  for  the  following  rea- 
sons: 

'<  1.  Because  said  panel  of  the  grand  jury  is  composed 
of  twelve  citizens  and  residents  of  the  county  of  Johnson, 
selected  under  and  in  pursuance  of  acts  of  the  General 
Assembly  of  the  State  of  Indiana,  which  are  not  now  in 
force,  havipg  been  repealed  by  an  act  entitled  ^  An  act 
regulating  the  number  of  grand  jurors,  and  the  manner  of 
their  selection,'  approved  March  13th,  1875.  Said  last 
named  act  being  at  that  time  in  full  force. 
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^2,  Becaase  said  grand  jurors  were  not,  nor  was  any 
part  of  them,  selected  according  to  law. 

^^  8.  Because  the  said  panel  of  grand  jurors  did,  upon 
the  first  day  of  said  term  of  said  court,  appear  in  open 
court,  and  were  then  and  there  discharged  by  the  court, 
without  being  empanelled  as  a  grand  jury  for  the  term, 
and  the  court  then  and  there,  on  said  first  day  of  the  term, 
empanelled  six  other  freeholders  of  the  county  of  Johnson 
as  and  for  the  grand  jury  of  that  term  of  said  court." 

The  court  overruled  this  challenge  to  the  array  of  the 
grand  jury,  to  which  the  appellant  excepted. 

Afterward,  on  the  seventh  day  of  the  term,  the  grand  jury 
thus  empanelled  returned  into  court  an  indictment 
against  the  appellant,  the  body  of  which  was  as  follows : 

"  The  grand  jurors  of  Johnson  County,  in  the  State  of 
Indiana,  good  and  lawful  men,  duly  and  legally  empan- 
elled, charged  and  sworn  to  inquire  into  felonies  and 
certain  misdemeanors  in  and  for  the  body  of  said  county 
of  Johnson,  in  the  name  and  by  the  authority  of  the  State 
of  Indiana,  on  their  oaths  present,  that  one  Frank  Meiersj 
late  of  said  county,  on  the  24th  day  of  July,  A.  D.  1875, 
in  said  county  and  State  aforesaid,  did  then  and  there 
unlawfully  and  feloniously,  wilfully,  purposely  and  with 
premeditated  malice,  unlawfully  kill  and  murder  Charles 
Bernauer,  by  then  and  there  feloniously,  purposely  and 
with  premeditated  malice,  cutting,  stabbing  and  mortally 
wounding  said  Charles  Bernauer  with  a  knife  which  he, 
the  said  Frank  Meiers,  then  and  there  had  and  held  in 
his  hands." 

On  the  same  day  the  appellant  entered  an  appearance 
to  the  indictment,  and  pleaded  in  abatement  of  it,  in  these 
words: 

^'  The  defendant,  Frank  Meiers,  in  his  own  person,  comes, 
and  says,  that  while  protesting  that  he  is  not  guilty  of  the 
crime  of  murder,  as  charged  in  the  indictment  presented 
against  him  herein,  for  plea  and  answer  in  abatement  to 
said  indictment,  says,  that  the  court  ought  not  to  take 
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cognizance  of  said  indictment,  because  he  says  that  said, 
indictment  was  not  found  or  presented  against  this  defend- 
ant by  a  lawful  and  competent  grand  jury  for  the  county 
of  Johnson,  and  State  of  Indiana.  That  the  pretended 
grand  jury  that  presented  said  bill  of  indictment  against 
this  defendant  were  not,  nor  was  any  part  of  them, 
selected  and  drawn  under  the  provision  of  the  law  of  the 
State  of  Indiana,  entitled  ^  An  act  regulating  the  number 
of  grand  jurors,  and  the  manner  of  their  selection.' 
Approved  March  l^Sth,  1875.  That  the  indictment  herein 
was  found  and  presented  against  this  defendant  by  twelve 
men,  and  by  them  returned  into  court  on  the  11th  day  of 
September,  1875,  none  of  whom,  and  no  part  of  said  pre- 
tended grand  jury,  having  been  selected  and  drawn  in  the 
manner  and  form  prescribed  by  law,  and  by  the  act  of  the 
General  Assembly  aforesaid.  Wherefore  he  prays  the 
judgment  of  the  court,  that  he  be  dismissed  and  dis- 
charged as  to  the  said  indictment,  and  for  all  other  proper 
relief." 

•  The  prosecuting  attorney,  on  behalf  of  the  State,  de- 
murred to  this  plea,  and  the  court  sustained  the  demurrer, 
to  which  the  appellant  also  excepted. 

The  appellant  then  entered  a  motion  to  quash  the  In- 
dictment, which  was  also  overruled,  to  which  an  excep- 
tion was  likewise  reserved. 

It  has  been  decided  by  this  court,  that  the  act  of  March 
18th,  1875,  regulating  the  number  of  grand  jurors  and  the 
manner  of  their  selection,  did  not  go  into  full  effect  until 
the  time  of  the  meeting  of.  the  several  boards  of  county 
commissioners,  at  their  regular  session  in  March,  A.  D. 
1876,  and  that,  until  that  time,  the  grand  juries  of  the 
State  consisted  of  twelve  men.  The  State  v.  Mayy  60  Ind. 
170;  The  State  v.  Myers,  51  Ind.  145. 

Under  that  construction  of  the  act  in  question,  to 
which  we  still  adhere,  the  grand  jury  which  returned 
the  indictment  in  this  case  rightfully  consisted  of  twelve 
men. 
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As  regards  the  organizing,  diBchargihg  and  reoonven- 
ing  of  grand  juriee,  the  circuit  courts  have  a  very  wide 
discretion,  and  their  action  as  to  such  matters  will  not  be 
revised  in  this  court,  unless  it  can  be  shown  tiiat  such 
discretion  has  been  grossly  abused.  See  2  B.  8. 1876,  p. 
376,  sec.  15 ;  p,  418,  sec.  10 ;  and  p.  419,  sec.  12.  Also,  Har- 
din V.  The  Stale,  22  Ind.  347,  Ward  v.  The  State,  48  Ind. 
289,  and  Holloway  v.  The  State,  53  Ind.  554.  Also,  ^'An 
act  regulating  the  convening  and  adjournment  of  grand 
juries,''  approved  March  10th,  1878.  2  R.  S.  1876,  p.  418. 

Section  12,  above  referred  to,  provides,  that  "  No  plea 
in  abatement,  or  other  objection  shall  be  taken  to  any 
grand  jury  duly  charged  and  sworn,  for  any  alleged 
irregularity  in  their  selection,  unless  such  irregularity,  in 
the  opinion  of  the  •court,  amounts  to  corruption,  in  which 
case  such  plea  or  objection  shall  be  received." 

In  referring  to  this  section,  in  the  case  of  Hardin  v. 
Hie  State,  supra,  this  court  said : 

"  Under  the  provisions  of  the  section  last  above  quotedi 
where  a  grand  jury  has  been  duly  charged  and  sworn,  as 
was  done  in  the  present  case,  it  is  not  material  in  what 
manner  they  may  have  been  selected  to  serve  as  such, 
unless  the  irregularity  of  their  selection  amounts  to  cor* 
ruption." 

In  the  case  before  us,  the  record  shows  what  seems  to 
us  to  have  been  a  substantial  compliance  with  the  law  in 
force  at  the  time,  in  organizing  the  grand  jury.  The  ob* 
jection  that  a  grand  jury  had  been  empanelled  on  the 
first  day  of  the  term,  consistijig  of  six  men  only,  seems 
not  to  be  sustained  by  the  record ;  but,  if  it  were,  it  raised 
a  question  which  was  wholly  immaterial  to  the  regularity 
of  the  grand  jury  subsequently  empanelled.  K  a  grand 
jury  had  been  illegally  empanelled  at  the  beginning  of 
the  term,  it  was  certainly  competent  for  the  court  to  dis- 
charge it  at  any  time  during  the  term,  and  empanel 
another,  in  accordance  with  law. 
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We  think,  therefore,  the  court  did  not  err  in  overruling 
the  challenge  to  the  array  of  the  grand  jury. 

For  the  same  reasons,  we  are  of  the  opinion  that  the 
court  did  right,  in  sustaining  the  demurrer  to  the  plea  in 
abatement  of  the  indictment. 

There  was  still  another  objection  to  the  plea  in  abate- 
ment. The  appellant,  having  raised  the  question  of  the 
legality  of  the  organization  of  the  grand  jury  by  his 
challenge  to  the  array,  was  not  allowed  to  present  it 
again  by  plea  in  abatement  of  the  indictment.  Hardin 
V.  The  State,  supra.    1  Whart.  Crim.  Law,  sec.  472. 

The  appellant  objects,  that  the  indictment  was  insuffi- 
cient, because  it  did  not  charge  that  Bernauer's  death 
resulted  from  the  injuries  alleged  to  have  been  inflicted 
on  him,  and  because  it  did  not  describe  the  parts  of  the 
body  which  were  wounded  by  the  appellant's  knife. 

The  common  law  forms  of  indictments  have  been  abol- 
ished in  this  State,  and  the  substance  only  of  what  was 
necessary  to  make  a  good  indictment  at  common  law  need 
now  be  charged.  The  necessary  averments  have  only  to 
be  in  plain  and  concise  language,  and  certain  only  to  a 
common  intent.  McGool  v.  The  State,  28  Ind.  127.  We 
think  that,  under  the  rules  of  pleading  in  criminal  cases, 
as  they  are  now  recognized  in  this  State,  the  indictment 
sufficiently  charged  the  means  by  which  the  deceased 
came  to  his  death.  Dillon  v.  lite  State,  9  Ind.  408 ;  Dukes 
V.  The  State,  11  Ind.  567 ;  Jones  v.  The  State,  85  Ind.  122 ; 
West  V.  The  State,  48  Ind.  488. 

The  appellant  assigned,  as  causes  for  a  new  trial,  that 
the  verdict  was  not  sustained  by  the  evidence,  and  that 
the  verdict  was  contrary  to  law. 

We  have  examined  the  evidence,  and  it  seems  to  us  to 
fully  sustain  the  verdict.  We  see  no  legal  objection  to 
the  verdict.  We  conclude,  therefore,  that  the  court  did 
not  err  in  overruling  the  motion  for  a  new  trial. 

The  causes  assigned  by  the  appellant  for  the  arrest  of 
the  judgment  were,  in  substance,  the  same  as  those  for 
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which  he  challenged  the  array  of  the  grand  jury,  with 
the  addition,  that  the  court  had  erred  in  overruling  his 
challenge  to  the  array,  and  in  fiustaining  the  demurrer  to 
his  plea  in  abatement. 

A  motion  in  arrest  of  judgment,  in  criminal  causes,  is 
now  a  matter  of  statutory  regulation,  and  can  only  be  ad- 
dressed to  two  points. 

1.  The  jurisdiction  of  the  court;  and, 

2.  Whether  the  facts  stated  constitute  a  public  offence. 
2  R.  S.  1876,  p.  409,  sec.  144.  Dillon  v.  The  Staie,  supra ; 
Mullen  V.  2%e  States  50  Ind.  169 ;  Bond  v.  The  State,  52 
Ind.  457- 

The  causes  assigned  for  the  arrest  of  the  judgment,  in 
this  case,  do  not,  nor  does  any  of  them,  fall  within  the 
provisions  of  the  statute,  and,  hence,  the  court  below  very 
properly  overruled  the  motion  in  arrest  of  the  judgment. 

We  are  unable  to  see  any  error  in  the  record. 

The.  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Evidence. — Opinion  of  TTitticss. — JfmeaUif. — Before  a  witness  can  be  per- 
mitted to  give  his  opinion  as  to  the  mental  condition  of  a  person  alleged         laa  484 
to  he  of  unsound  mind,  he  must  testify  to  facts  showing  that  he  is  qual-  5  s   343 

ified  to  give  such  opiuion.  ^^'^    ^^^ 

Same. — ^etp  2Wat — MoUon, — Emdence  Exduded, — IVaettee. — A  motion  for 
a  new  trial,  based  upon  the  alleged  erroneous  exclusion  of  evidence  of 
the  opinion  of  a  witness  as  to  the  mental  condition  of  a  person  alleged 
to  he  of  unsound  mind,  must  all^e  that  such  witness  had  testified  to  facts 
showing  him  to  be  qualified  to  g^ve  such  opinion. 

Sake. — BiU  cf  ExeqpUons. — ^A  reference  in  such  motion  to  such  qualifying 
evidence,  as  inserted  in  a  bill  of  exceptions  not  then  signed  and  filed,  is 
insufficient. 

WmnggB. — Hvuband  and  Wife, — Where  the  rights  of  a  party  to  an  action, 
wherein,  either  with  or  against  him,  a  husband  and  wife  are  also  parties^ 
may  depend  upon  the  testimony  of  either,  such  party  may  compel  either 
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of  them  to  testify  w  a  witneftB,  eren  thoagb  rach  teetimoiiy  mnst  neoes- 
•arilj  afiect  tbe  rights  of  the  other.  • 

Same. — New  TriaL — Motion, — Con^pdeneif  of  Wii-Mm, — ^A  motion  for  a  new 
trialy  baaed  apoo  the  absolute  refusal  of  the  court  to  permit  a  person 
called  as  a  witness  to  testify,  need  not  specify  what  fact  was  proposed  to 
be  proved  l^  him. 

Same. — Where  the  lower  conrt  has  erred  in  refusing  to  allow  a  competent 
witness  to  testify,  the  judgment  in  such  cause  will  be  reversed  by  th« 
Supreme  Court,  on  appeal,  notwithstanding  the  fact  that  the  evidence 
given  on  the  trial  of  such  cause  is  not  in  the  record. 

8amk — /Mimdums  to  Jwey, — Nwanbering  tkem, — Unless  requested  so  to  do 
by  a  party  to  the  action,  the  court  need  not  reduce  to  writing  and  num«> 
ber  its  instructions  to  the  jury  trying  such  cause. 

Bame. — Bill  qf  Exemptions, — Supreme  Court, — No  question  as  to  the  action  ol 
the  lower  court,  in  giving  or  refusing  an  instruction  to  the  jury,  is  pre- 
sented to  the  Supreme  Court,  on  appeal,  unless  such  instruction,  the  ac^ 
tion  of  such  court  thereon,  and  a  jHroper  exception  thereto  are  made 
part  of  the  record  by  a  bill  of  exceptions. 

Same. — InBlruetum  Aaked  fMut  he  Signed. — No  question  in  relation  to  the 
action  of  the  lower  court,  in  giving  or  refusing  an  instruction  to  the 
jury,  asked  by  a  party,  is  presented  to  the  Supreme  Court,  on  appeal, 
.  unleas  the  same  was  atgned  by  such  party  or  his  attorney. 

WiLiiS. — IVobaie, — VaUdity, — Heading, — JuriedicHon. — ^To  give  jurisdiction 
to  the  court  of  the  subject-matter  of  an  action  to  set  aside  the  probate, 
and  contest  the  validity,  of  a  will,  the  complaint  must  aver,  either  that 
the  testator  died  in  the  county  where  such  action  is  commenced,  or  that 
some  part  of  his  estate  is  therein. 

Same. —  Verifieaiicn  qfCfomphmi, — St^preme  OtfurL — Waiver,^— The  fact  that 
such  complaint  is  not  verified,  as  required  by  section  39  of  the  act  in  re* 
lation  to  wills,  (2  B.  S.  1876,  p.  580,)  does  not  oust  such  court  of  its  ju- 
risdiction, and  is  an  objection  which  can  not  be  urged  to  the  complaint 
lor  the  first  time  in  the  Supreme  Court. 

From  the  Marion  Circuit  Coart. 

F.  M,  Finch  and  J.  A.  Finch^  for  iq)pellant8. 
B.  HarriaoTiy  G.  C.  Hines  and  W.  H.  H.  Miller ,  for  ap- 
pellees. 

HowK,  J. — ^In  this  action  the  appellants,  as  plaintiffs, 
commenced  an  action  in  the  court  below,  making  the 
appellees  the  defendants  thereto,  to  set  aside  the  probate, 
and  contest  the  validity,  of  the  alleged  last  will  and  testa- 
ment of  one  Stephen  Hankins,  late  of  Marion  county, 
Indiana,  deceased. 
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Appellants'  complaint  alleged,  in  sabstance,  that  Stephen 

Hankins,  late  of  said  county,  died  on  the  —  day  of , 

1878,  in  said  county,  intestate,  having,  among  other  prop- 
erty of  which  he  was  seized  in  life,  a  certain  tract  of  land, 
in  said  county,  particularly  described  in  said  complaint ; 
that  the  appellants  and  the  appellees  were  the  ouly  heirs 
at  law  of  said  Stephen  Hankins,  deceased,  and  as  such 
were  entitled  to  certain  specified  shares  of  said  lands; 
that  after  the  death  of  said  Stephen  Hankins,  the  appel- 
lees had  set  up  and  propounded  a  paper  as  the  last  will 
of  said  decedent,  a  copy  of  which  was  filed  with  said 
complaint;  that  the  appellee  Isaac  K  Hankins,  under 
said  pretended  will,  asserted  and  pretended  that  he  was 
entitled  by  virtue  thereof  to  so  much  of  the  eighty  acres 
of  land,  described  in  the  complaint,  as  lay  west  of  a  line 
running  north  and  south  through  the  same,  so  as  to  leave 
fifty  acres  on  the  east,  and  thirty  acres  on  the  west,  side 
of  said  line,  and  to  all  the  eleven  and  one-fourth  acres 
described  in  the  complaint;  that  the  appellee  Lawson 
Abbott  had  wrongfully  taken  out  letters  of  administra- 
tion on  said  decedent's  estate,  with  a  copy  of  said  pre- 
tended will  annexed,  which  said  pretended  will,  he,  said 
Abbott^and  his  co-appellees  asserted  and  claimed,  had  been 
duly  proved  and  recorded,  and  he,  said  Abbott,  was  pro- 
ceeding to  administer  said  estate  and  distribute  the  same 
according  to  the  provisions  of  said  pretended  will ;  that 
at  the  date  of  said  pretended  will,  and  for  many  months 
before  and  after  that  date,  the  said  Stephen  Hankins  had 
become,  from  his  great  age  and  from  continued  debility, 
incapable  of  making  a  will,  or  of  attending  to  his  ordi- 
nary business  with  any  judgment  or  discretion,  and  for 
many  years,  from  continued  debility,  old  age,  and  a  gen- 
eral failing  in  all  his  faculties,  he  had  been  unable  to  do 
his  own  ordinary  business,  and  had  wholly  entrusted  the 
same  to  appellee  Isaac  R.  Hankins,  with  whom  he  lived 
and  was  in  constant  daily  intercourse ;  that  by  reason  of 
said  intercourse,  and  of  the  appellee  Isaac  R.  Hankins 
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having  charge  of  the  whole  business  of  said  decedent, 
and  by  artful  influence  exerted  over  the  mind  of  said 
Stephen  by  said  Isaac  R.  Hankins,  the  said  Isaac  R. 
acquired  such  an  undue  influence  over  the  mind  and  will 
of  said  Stephen,  his  father,  that  he  wholly  controlled  and 
moulded  him  to  his  own  purposes,  and  acquired  such  com- 
plete influence  over  him,  that  he  caused  the  said  Stephen 
to  bequeath  to  him,  by  said  pretended  will,  forty-one  acres 
of  said  land,  which  is  of  greater  value  than  the  entire 
balance  of  said  decedent's  estate ;  that,  at  and  before  the 
date  of  said  pretended  will,  the  appellee  Isaac  R.  Han- 
kins,  by  his  undue  influence  upon  the  mind  and  will 
of  said  Stephen,  caused  him  to  have  the  said  pretended 
will  drawn  up  by  a  party  selected  for  that  purpose,  and 
brought  to  said  Stephen,  by  said  Isaac  R.;  that  for  many 
years  before  his  death,  said  Stephen  found  himself  incapa- 
ble of  transacting  his  own  business,  and  by  the  fraudulent 
connivance  and  instigation  of  said  Isaac,  and  by  his  per- 
suasions and  improper  influences,  the  said  Stephen  was 
induced  to  put  all  his  personal  property,  amounting  to 
more  than  two  thousand  dollars,  into  the  hands  and  con- 
trol of  said  Isaac,  taking  his  obligation  therefor,  relin- 
quishing to  said  Isaac  all  further  control  of  his  own  busi- 
ness ;  and  that,  shortly  before  the  date  of  said  pretended 
will,  said  Isaac,  by  his  undue  influence  over  the  mind  of 
said  Stephen,  his  father,  caused  him  to  destroy  said  obli- 
gation concerning  his  personal  property,  and  caused  him 
to  bestow  all  of  said  personal  property  upon  him,  said 
Isaac,  in  exclusion  of  the  other  heirs  of  said  decedent ; 
and,  having  obtained  full  possession  of  said  personal  prop- 
erty, the  said  Isaac  then  caused  said  pretended  will  to  be 
made,  and  had  the  same  signed  by  said  Stephen.  And  the 
appellants  charged,  that  the  making  of  said  pretended 
will,  under  the  circumstances  mentioned,  was  a  fraud  upon 
the  other  children  and  heirs  at  law  of  said  Stephen,  the 
appellants  in  this  action  ;  that  for  three  years  before  the 
death  of  said  Stephen,  and  at  the  making  of  said  pre- 
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tended  will,  he  was  of  undoand  mind  and  memory,  and, 
from  mental  weakness  and  the  effects  of  old  age,  was 
incapable  of  making  a  will,  and  was  under  the  constraint 
and  undue  influence  of  said  Isaac  R.  Hankins ;  and  that 
the  paper  propounded  as  a  will  was  not  said  Stephen's 
last  will  and  testament,  but  was  procured  by  the  fraud, 
misrepresentation,  and  undue  influence  of  said  Isaaa  R. 
Hankins. 

Wherefore  the  appellants  prayed,  that  said  pretended 
will  be  set  aside  and  declared  null  and  void;  that  the 
appellee  Isaac  R.  Hankins  be  required  to  account  for  all 
moneys  and  property  obtained  by  him  from  said  Stephaa 
by  gift  or  donation,  or  otherwise,  within  the  last  three 
years ;  and  that  said  lands  be  divided  equally  between  the 
children  and  heirs  at  law  of  said  Stephen  Hankins,  ac* 
cording  to  their  respective  rights,  and  for  all  other  proper 
relief. 

To  appellants'  complaint,  the  appellees  answered  sepa- 
rately, by  a  general  denial  of  the  matters  alleged  therein. 

And  the  issues  thus  joined  were  tried  by  a  jury,  in  the 
court  below,  and  a  verdict  was  returned  for  the  appellees, 
the  defendants  below.  Upon  written  causes  filed,  the 
appellants  moved  the  court  for  a  new  trial,  which  motion 
was  overruled,  and  the  appellants  excepted ;  and  a  judg- 
ment was  rendered  upon  the  verdict,  from  which  this 
appeal  is  here  prosecuted.  A  bill  of  exceptions,  contain- 
ing all  the  evidence  on  the  trial,  is  properly  in  the  record. 

In  this  court,  the  appellants  have  assigned  seven  alleged 
errors,  only  one  of  which  is  available  to  the  appellants,  as 
here  presented,  for  any  purpose;  the  other  six  alleged 
errors  containing  matters,  which  might  possibly  be  good 
causes  for  a  new  trial,  in  a  motion  therefor  addressed  to 
the  court  below. 

The  one  available  alleged  error,  assigned  in  this  court, 
is,  that  the  court  below  erred  in  overruling  the  appellants' 
motion  for  a  new  trial.  In  their  motion  for  such  new 
trial,  the  appellants  assigned  several  distinct  causes  or 
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reasons  therefor.  Without  setting  out,  in  terms,  the  sev- 
eral causes  for  a  new  trial,  assigned  by  the  appellants  in 
their  motion  therefor,  we  will  state  their  objections  to  the 
decisions  of  the  court  below,  which  they  urge  were 
erroneous,  in  their  own  language.  In  their  argument  of 
this  cause,  in  this  court,  the  appellants  have  urged  objec- 
tions to  the  several  actions  or  decisions  of  the  court  below, 
as  follows,  to  wit : 

'^1.  To  the  action  of  the  court,  in  refusing  to  permit 
witnesses  to  testify  for  the  plaintiffs  (appellants)  as  to  the 
want  of  capacity  of  the  testator. 

"  2.  To  the  action  of  the  court,  in  permitting  witnesses 
to  testify  for  the  defendants  (appellees)  as  to  the  testa- 
mentary capacity  of  the  testator,  not  having  stated  facts 
sufficient  to  warrant  them  in  giving  an  opinion. 

"  8.  To  the  action  of  the  court,  in  refusing  to  permit 
Jacob  Grube  to  testify  when  a  plaintiff,  and  in  refusing 
to  permit  the  appellants  to  call  him  as  a  witness,  after  he 
and  his  wife  had  dismissed  their  suit  as  plaintilis,  and  were 
joined  as  defendants. 

"  4.  To  the  action  of  the  court,  in  not  numbering  the 
instructions  ^ven. 

"  5.  To  the  action  of  the  court,  in  giving  improper 
instructions. 

"  6.  To  the  action  of  the  court,  in  refusing  to  give 
proper  instructions  asked  by  plaintifis." 

These  several  objections  of  the  appellants  to  the  acts 
and  decisions  of  the  court  below,  we  will  consider  in  their 
order. 

1.  In  their  motibn  for  a  new  trial,  the  appellants 
assigned,  as  one  of  ihe  causes  therefor,  that  '<  the  court 
refused  to  permit  Morris  Howland,  a  witness  for  the 
plaintiff,  to  testify  to  his  opinion  of  the  soundness  of  mind 
of  Stephen  Hankins,  within  the  last  three  years  of  his 
life,  after  he  had  testified  as  follows,  of  his  acquaintance 
and  conversation  with  said  Hankind:  (inserted  in  bill  of 
exceptions)."   It  appears  from  the  record,  that  appellants' 
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motion  for  a  new  trial  was  filed,  in  the  court  below,  on 
the  6th  day,  and  overruled  on  the  14th  day,  of  November, 
1874;  while  the  bill  of  exceptions,  referred  to  in  said 
motion,  was  neither  signed  nor  filed  in  said  conrt  until  the 
next  term  thereof,  to  wit,  on  the  28d  day  of  December,  1874. 
This  cause  for  a  new  trial,  as  set  out  in  the  motion,  was 
too  vague  and  imperfect,  and  it  could  not  be  aided,  in 
these  particulars,  by  a  bill  of  exceptions,  which  was  after- 
ward filed.  Worthington  v.  Brown^  48  Ind.  152,  and  Cobble 
V.  Tomlinson^  50  Ind.  550. 

But,  even  if  we  should  disregard  these  and  other  deci- 
sions of  this  court,  (which  we  are  not  inclined  to  do,)  and 
look  to  the  evidence  of  Morris  Howland,  as  set  out  in  the 
bill  of  exceptions,  in  aid  of  this  cause  for  a  new  trial  as 
stated  in  said  motion,  we  could  not  hold,  that  the  court 
below  had  erred,  in  refusing  to  permit  said  Howland  to 
answer  the  questions  propounded  to  him  by  appellants' 
counsel,  for  the  reason  that  his  evidence  had  not  shown, 
that,  within  the  last  three  years  of  Stephen  Hankins'  life, 
the  witness,  Howland,  had  seen  any  actions  of,  or  had  any 
conversations  with,  said  Hankins,  from  which  he  had 
formed  any  opinion  of  the  soundness  of  said  Hankins' 
mind,  within  those  years,  which  would  be  competent  evi- 
dence to  go  to  the  jury.  His  mere  opinion  on  this  ques- 
tion, without  having  given  or  ofiered  to  give  sufilcient 
facts,  from  which  such  opinion  was  formed,  was  not  com- 
petent evidence  to  go  to  the  jury.  Kenworthy  v.  WilliamSy 
5  Ind.  875. 

2.  What  we  have  said  in  reference  to  appellants'  first 
objection  to  the  decision  of  the  court  below,  applies  with 
equal  force  to  the  second  objection,  stated  in  their  argu- 
ment, in  so  far  as  we  referred  to  the  vagueness  and  imper*^ 
fection  of  the  alleged  cause  for  a  new  trial,  assigned  in 
appellants'  motion.  This  second  objection  has  its  origin 
in  the  third  cause  for  a  new  trial,  in  appellants'  motion ; 
and  in  this  third  cause  there  is  the  same  reference,  as  in 
the  first  cause,  to  a  bill  of  exceptions  which  was  neither 
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signed  nor  filed  until  the  next  term  of  the  court  below. 
Under  the  authorities  before  cited,  this  reference  will  not 
aid  an  imperfect  and  uncertain  assignment  of  a  cause  for 
a  new  trial. 

8.  Appellants'  third  objection,  as  stated  in  their  argu- 
ment, was  "  to  the  action  of  the  court,  in  refusing  to  per- 
mit Jacob  Grube  to  testify  when  a  plaintiff,  and  in  refus- 
ing to  permit  the  appellants  to  call  him  as  a  witness,  after 
he  and  his  wife  had  dismissed  their  suit  as  plaintiffs,  and 
were  joined  as  defendants."  It  appears  from  the  record  of 
this  cause,  that  Grube's  wife  was  one  of  the  children  and 
heirs  at  law  of  said  Stephen  Hankins,  deceased ;  and  she 
was,  therefore,  a  necessary  party  to,  and  had  a  direct  interest 
in,  this  action.  It  does  not  appear  from  the  record,  that 
Grube  had  any  personal  interest  in  the  action,  or  that  he 
had  any  interest  whatever  therein,  except  such  an  interest 
as  a  husband  may  naturally  be  presumed  to  have  in  the 
property  and  rights  of  his  wife.  All  of  the  children  and 
grandchildren  of  said  Stephen  Hankins,  deceased,  except 
his  son,  Isaac  R.  Hankins,  had  an  interest  in  setting  aside 
the  probate  of  the  alleged  last  will  of  said  decedent,  and 
in  obtaining  a  judgment  of  the  court  below,  declaring 
said  will  invalid*  Grube's  wife  was  originally  a  plaintiff 
in  this  suit,  and  although  she  was  subsequently  made  a 
defendant,  yet  her  interest  remained  with  the  other  plain- 
tiffs, as  contestants  of  the  alleged  will.  A  judgment  in 
favor  of  the  plaintiffs  would  enure  to  her  benefit,  whether 
she  remained  an  actual  plaintiff,  or  became  a  nominal 
defendant.  Whatever  evidence  was  or  could  be  adduced 
upon  the  trial,  which  tended  to  establish  the  unsoundness 
of  mind  of  said  Stephen  Hankins,  at  the  time  of  the  exe- 
cution of  the  alleged  will,  must,  it  would  seem,  be  evi- 
dence for  Gnibe's  wife ;  while  all  evidence,  which  tended 
to  establish  his  soundness  of  mind  when  the  will  was  exe- 
cuted, could  only  be  regarded  as  evidence  against  her. 
The  interests  of  the  contestants  of  the  will  could  not  pos- 
sibly be  severed ;  for,  if  the  will  was  set  aside  and  declared 
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invalid,  in  favor  of  any  one  of  the  contestants,  it  must  be 
BO  done  as  to  all  of  them. 

Such  being  the  case,  the  question  presented  is  this: 
Was  Jacob  Orube  a  competent  witness  in  this  action, 
either  as  plaintiff  or  defendant?  It  will  not  be  doubted, 
we  apprehend,  that  the  competency  of  witnesses  is  a 
proper  subject  of  legislation  in  this  8tate.  Where  this  is 
the  case,  it  is  the  duty  of  the  courts,  as  we  understand  our 
duty,  to  give  a  liberal  construction  to  such  legislation.  It 
must  be  apparent  to  any  one  who  has  watched  the  course 
of  legislation  on  this  subject,  in  this  State,  during  the  last 
decade,  that  there  is  a  growing  inclination  towards  the 
removal  of  all  the  disqualifications  of  witnesses,  which 
formerly  existed.  By  the  1st  section  of  "  An  act  defin- 
ing who  shall  be  competent  witnesses,"  etc.,  approved 
March  11th,  1867,  it  is  provided,  among  other  things,  that 
"  any  person,  party  in  a  civil  action,  may  testify  in  his 
own  behalf,  or  in  behalf  of  any  other  party  or  parties 
therein,  and  any  one  person  or  party  in  a  suit  may  com- 
pel any  other  person  or  party  therein  to  testify  under  the 
same  regulations  as  other  witnesses  may  be  compelled." 
2  R.  S.  1876,  p.  182.  If  the  language  just  cited  stood  alone, 
no  one  could  entertain  even  a  shadow  of  a  doubt,  either 
as  to  the  competency  of  Jacob  Grube,  as  a  witness  in  this 
cause,  or  as  to  the  right  of  any  of  the  other  parties  to  the 
action  to  compel  him  to  testify.  But  in  the  2d  sec- 
tion of  the  same  act  is  the  following  provision,  among 
others :  ^'  husband  and  wife  as  to  matters  for  or  against 
each  other,  *********  shall  not  in 
any  case  be  competent  witnesses."  2  R.  S.  1876,  p.  133. 
It  is  clearly  the  duty  of  the  courts,  in  the  interest  of  even- 
handed  justice,  in  cases  where  the  rights  of  parties  to  the 
action,  other  than  the  husband  and  wife,  who  may  also  be 
parties,  may  depend  upon  the  testimony  of  such  husband 
or  wife,  to  any  extent,  to  so  construe  the  above  recited 
provisions  as  to  allow  husband  or  wife  to  testify,  when 
called  by  such  other  parties,  as  a  witness  in  their  behalf, 
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even  where  such  testimony,  of  either  husband  or  wife, 
must,  of  necessity,  aftect  in  some  manner  the  rights  of  the 
other.  This  conclusion  is  in  harmony  with  the  decisions 
of  this  court,  in  Bennifield  v.  HypreSy  88  Ind.  498,  in  Bog- 
ers  r,  Rogers^  46  Ind.  1,  and  in  ifcConneU  v.  Martin^  52 
Ind.  434.  "We  hold,  therefore,  that  the  court  below  erred 
in  its  refusal  to  permit  Jacob  Grube  to  testify  as  a  witness 
in  behalf  of  the  appellants,  both  when  he  and  his  wife  were 
plaintifts,  and  when,  in  the  course  of  the  trial,  they  were 
subsequently  made  defendants. 

4.  The  fourth  objection  stated  by  the  appellants,  in 
their  argument  of  this  cause,  to  the  action  of  the  court 
below,  was,  that  the  court  did  not  number  its  instructions 
given  to  the  jury.  The  record  does  not  show  that  either 
party  required  that  the  instructions  of  the  court  to  the 
jury  should  be  in  writing,  and  be  numbered  and  signed 
by  the  judge.  Without  such  a  requirement  by  the  par- 
ties, or  one  of  them,  the  instructions  of  the  court  to  the 
jury  need  not  be  in  writing,  and,  if  in  writing,  of  the 
court's  own  motion,  need  not  be  numbered  nor  signed  by 
the  judge,  as  we  construe  the  statute.  2.  R.  S.  1876, 
p.  167. 

5.  Appellants'  fifth  objection,  as  stated  in  their  argu- 
ment, was  "to  the  action  of  the  court,  in  giving  improper 
instructions."  The  record  fails  to  show  that  any  excep- 
tions were  saved,  in  any  manner,  to  the  instructions  of 
the  court  below  to  the  jury.  The  clerk  of  that  court  has 
copied  into  the  record  of  this  cause  a  writing,  purporting 
to  be  the  instructions  of  the  court  to  the  jury,  but  these 
instructions  were  not  made  a  part  of  the  record,  in  any 
manner  known  to  our  law,  and  no  exceptions  were  re- 
served thereto.  Therefore,  these  instructions,  if  such 
they  are,  are  not  properly  before  us,  and  no  questions  are 
thereby  presented  for  our  consideration.  The  Jefferson'- 
ville^  etc.y  R.  R.  Co.  v.  Cox^  87  Ind.  825. 

6.  And  the  sixth  and  last  objection  of  the  appellants, 
as  stated  in  their  argument,  was  "  to  the  action  of  the 
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eoart,in  reAising  to  give  proper  instractions,  asked  for  by 
plaintififl."  The  instructions  referred  to  in  this  objection 
do  not  appear  to  have  been  signed  by  the  appellants,  or 
by  their  attorneys.  In  section  824  of  the  practice  act,  it 
is  provided,  among  other  things,  that  when  ^'  either  party 
desires  special  instructions  to  be  ^ven  to  the  jury,  such 
instructions  shall  be  reduced  to  virriting,  numbered  and 
signed  by  the  party  or  his  attorney  asking  the  same,  and 
delivered  to  the  court"  2  R.  S.  1876,  p.  166.  It  has  ac- 
cordingly  been  held  by  this  court,  in  a  number  of  cases,  that 
instructions  asked  for  by  a  party,  whether  given  or  refused,' 
must^be  signed  either  by  the  party  or  by  his  attorney,  other- 
wise they  will  not  be  noticed  or  considered  by  this  courts 
although  they  may  have  been  copied  into  the  record. 
The  JeffersonvUle,  etc.,  iJ.  R.  Go,  v.  Vancant^  40  Ind.  288 ; 
The  Terre  HatUe,  etc.,  E.  R.  Co.  v.  Graham,  46  Ind.  289 ; 
Vanderkarr  v.  The  State,  51  Ind.  91. 

Our  conclusion  is,  however,  for  the  reasons  heretofore 
given,  that  the  court  below  erred,  in  overruling  the  appel- 
lants' motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  the  court  below  to  sustain  the  appel- 
lants' motion  for  a  new  trial,  and  for  further  proceedings^ 
in  accordance  with  this  opinion. 

On  petition  fob  a  RSHBABma. 

HowK,  J. — ^An  able  and  earnest  petition  for  a  rehearing 
of  this  cause  has  been  presented  by  appellees'  counsel. 
We  have  carefully  examined  and  considered  the  several 
points  made  in  this  petition,  but  we  are  by  no  means  con- 
vinced  thereby,  that  a  rehearing  of  this  case  should  be 
granted.  On  the  contrary,  our  conclusion  is,  that  we- 
must  adhere  to  our  first  decision.  It  is  due,  however,  to' 
appellees'  learned  attorneys,  that  the  reasons  for  this  con- 
clusion should  be  briefly  stated.  The  several  reasons 
Vol.  L  VI.— 28 
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assigned  for  a  rehearing  of  this  canse,  in  appellees'  peti- 
tion, will  therefore  be  considered  and  passed  upon,  in  the 
same  order  in  which  counsel  have  presented  them.  The 
first  reason  assigned  for  such  rehearing  is  thns  stated  in 
the  petition : 

"  1.  Because  the  bill  of  exceptions  fails  to  show  that 
the  evidence  of  the  witness,  Jacob  Grube,  if  allowed  to 
testify,  would  have  been  in  any  way  material  to  the 
issues  joined  in  the  case." 

Where  a  party  complains,  in  this  court,  of  the  exclu- 
sion of  ofiered  evidence  by  a  lower  court,  we  have  often 
held,  that  such  party  must  show,  by  a  bill  of  exceptions 
properly  in  the  record,  what  the  evidence  was  which  had 
been  excluded.  And  where,  on  the  trial  of  a  cause,  a 
party  has  propounded  to  a  witness  a  question,  to  which 
an  objection  has  been  made  and  sustained,  we  have  also 
held,  that,  if  such  party  desired  the  opinion  of  this  court 
on  the  correctness  of  such  decision,  he  must  state  to  the 
lower  court,  clearly  and  explicitly,  the  evidence  he  hopes 
to  elicit  by  the  answer  to  his  question ;  and  then,  if  such 
evidence  is  excluded,  and  is  made  a  part  of  the  record  by 
a  proper  bill  of  exceptions,  the  alleged  erroneous  decision 
of  the  lower  court  in  regard  thereto  would  be  clearly  and 
fairly  presented  for  our  consideration.  Graeter  v.  Wit- 
liamsy  55  Ind.  461,  and  Mitchell  v.  Chambers^  55  Ind.  28^. 
The  reasons  for  these  decisions  are  clearly  stated  in  the 
cases  cited,  and  need  not  be  repeated. 

But,  in  our  opinion,  there  is  a  wide  and  marked  difier- 
ence  between  the  questions  decided  in  those  cases  and  the 
question  presented  by  the  record  of  this  cause.  There,  the 
character,  quality  and  materiality  of  certain  offered  evi- 
dence were  the  matters  to  be  passed  upon ;  while  here, 
the  sole  question  for  our  consideration  was  not  in  regard 
to  what  Jacob  Grube  would  testify,  nor  whether  his  testi- 
mony would  be  material  or  immaterial,  but  whether  or 
not,  by  reason  of  his  relationship  to  one  of  the  parties  to 
the  action,  he  should  be  permitted  to  testify  at  all.    The 
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objection  of  appellee's  counsel,  which  was  sustained  by 
the  court  beloWy  was  not  an  objection  to  the  matter  of 
Jacob  Grube's  evidence,  but  it  was  an  objection  to  his 
competency  as  a  witness  under  the  law,  by  reason  of  the 
fact  that  his  wife  was  a  proper,  necessary,  and  an  actual 
party  to  the  action.  The  matter  complained  of  by  the 
appellants,  in  this  court,  was  not  the  exclusion  of  any 
particular  evidence,  but  the  absolute  refusal  of  the  court 
below  to  allow  a  certain  witness  to  testify  at  all,  in  the 
case.  Where  offered  evidence  is  excluded,  it  must  be 
made  a  part  of  the  record  before  this  court  can  pass  upon 
the  question,  whether  the  court  below  has  or  has  not  erred 
in  its  exclusion.  But  where,  as  in  this  case,  the  matter 
complained  of  is  the  action  of  the  court,  in  refusing  to 
allow  a  witness  to  testify  at  all,  the  grounds  of  objection 
to  the  witness  must  be  shown  by  a  bill  of  exceptions,  and 
this  is  all  that  need  be  shown  in  order  to  present  the  mat- 
ter for  our  consideration. 

2.  The  second  reason  assigned  by  the  appellees  for  a 
rehearing  of  this  cause  is  thus  set  out  in  the  petition : 

^' We  again  call  the  attention  of  the  court  to  the  fact, 
that,  though  the  bill  of  exceptions  purports  to  set  out  all 
the  evidence,  yet  it  shows  upon  its  face  that,  as  a  fact,  the 
|evidence  is  not  all  set  out." 

This  point  would  have  been  well  taken,  if  this  court 
had,  in  its  decision  of  this  cause,  passed  upon  the  question 
of  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
But  that  question  was  not  presented  to  this  court  by 
appellants'  counsel,  and,  of  course,  was  not  considered. 
The  bill  of  exceptions  did  show  that  the  appellees  objected 
to  Jacob  Qrube's  testifying,  "  as  his  wife  was  a  party,'* 
that  the  court  below  sustained  the  objection,  and  that  to 
this  decision  the  appellants  at  the  time  excepted.  This 
ruling  of  the  court  below  was  therefore  properly  presented 
for  our  consideration  by  the  bill  of  exceptions ;  and  this 
was  the  only  decision  of  the  court  below,  embodied  in  the 
bill  of  exceptions,  which  this  court  has  passed  upon.    To 
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make  this  decision  a  proper  part  of  the  record,  it  was  only 
necessary  that  the  bill  of  exceptions  should  state  clearly 
the  grounds  of  the  decision,  as  it  did  in  this  case.  It  was 
not  necessary  to  the  presentation  of  the  question,  that  the 
bill  should  contain  the  whole  or  any  part  of  the  evidence 
in  this  case.  What  the  bill  did  contain,  in  addition  to  the 
decision  of  the  court  in  regard  to  Jacob  Grube,  in  so  far 
as  that  decision  was  concerned,  was  mere  surplusage ;  and 
the  fact,  that  ^^  the  evidence  is  not  all  set  out,"  can  have 
no  bearing  on  the  only  point,  decided  by  this  court,  pre- 
sented in  and  by  said  bill  of  exceptions. 

8.  As  a  third  and  final  reason  for  a  rehearing  of  this 
cause,  appellees'  counsel  say : 

'^  We  again  suggest,  that  under  sec.  89,  p.  580,  of  vol.  2, 
Davis'  Statutes,  the  verification  of  the  complaint  is  juris* 
dictional ;  and,  as  it  affirmatively  appears,  that  the  com- 
plaint in  this  case  was  not  verified,  that  question  is  still 
open  in  this  court." 

Before  considering  this  suggestion,  we  may  properly 
remark,  that  the  record  fails  to  show  that  appellee  made 
any  objection  whatever  to  the  complaint,  or  to  its  want  of 
verification,  in  the  court  below ;  and  we  must  therefore 
conclude,  that  appellee's  objection,  if  such  it  may  be 
termed,  as  set  forth  in  his  suggestion,  is  made  for  the  first 
time  in  this  court.  We  are  not  inclined  to  regard  objec- 
tions thus  made  with  much  favor ;  and  where  it  appears, 
as  it  does  in  this  case,  that  the  objecting  party  was  of  full 
Age  and  sound  mind,  and  had  failed  to  make  his  objection 
in  the  court  below,  our  inclination  is  to  hold  that  he  has 
waived  the  right  to  object,  in  this  court.  But  waiving 
this  point  in  this  case,  we  will  now  consider  appellees'  sug- 
gestion. 

It  may  be  conceded,  that  proceedings  to  contest  the 
validity,  and  to  resist  or  set  aside  the  probate,  of  a  will, 
are  statutory  proceedings,  and  that  the  statute  providing 
for  such  proceedings  ought  to  be  conformed  to.  The 
statute  provides,  that  the   contestant's  *^ allegation    in. 
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writing,  verified  by  hie  affidavit,"  shall  be  filed  in  the 
proper  court  Certainly,  the  safer  and  better  practice, 
under  this  statute,  would  be  for  the  contestant  or  plaintifi? 
to  verify  his  complaint  by  his  affidavit.  But  we  can  not 
iiold,  that  the  verification  of  such  a  complaint  is  necessary 
to  give  the  court  jurisdiction  of  the  cause  or  proceeding. 
The  statute  prescribes  two  jurisdictional  facts,  the  exist- 
ence of  either  one,  or  both,  of  which  would  give  the 
proper  court  of  the  proper  county  jurisdiction  of  such  a 
proceeding.  These  facts  are,  the  death  of  the  testator  in 
the  county,  or  that  some  part  of  his  estate  is  in  the  county, 
in  which  the  proceeding  is  commenced.  Both  of  these 
facts  were  alleged  in  appellants'  complaint,  in  this  case  \ 
and  in  so  far  as  the  complaint  was  concerned,  there  could 
be  no  doubt  of  the  jurisdiction  of  the  court  below  over  this 
action  or  proceeding.  Now,  the  appellee  Hankins  had  the 
right,  on  his  appearance  in  this  action,  to  insist  upon  the 
proper  verification  of  appellants'  complaint,  before  he 
should  be  required  to  answer  said  complaint.  If  this  had 
been  done,  and  the  court  below  had  then  refused  to  require 
the  appellants  to  verify  their  complaint,  another  and  very 
diflferent  question  would  have  been  presented  thereby  for 
our  consideration,  than  the  one  now  presented.  But  said 
appellee  saw  fit,  as  in  our  opinion  he  had  the  right  to  do, 
to  waive  the  verification  by  the  appellants  of  their  com- 
plaint, and  to  join  issue  and  go  to  trial  thereon,  without 
such  verification  thereof.  Having  voluntarily  adopted 
this  course  in  the  court  below,  without  objection  or  ex- 
ception saved,  it  must  be  considered  by  this  court,  that 
said  appellee  has  waived  any  objection  he  might  have 
taken  in  the  court  below  to  appellants'  complaint,  for  the 
want  of  any  verification  thereof. 

In  support  of  their  position  on  this  point,  appellees' 
counsel  have  referred  us  to  the  case  of  Willett  v.  Porter;- 
4/2  Ind.  250.  An  examination,  however,  of  the  case  cited 
will  show  very  clearly,  we  think,  that  it  has  no  bearing 
whatever  on  the  point  we  are  now  considering.    In  the' 
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case  citedy  the  objection  to  the  complaint  wae,  not  that  it 
was  not  verified,  but  that  it  had  not  been  verified  by  all 
of  the  contestants.  And  this  objection  had  been  made  in 
the  conrt  below,  and  not  for  the  first  time,  as  in  this  case, 
in  this  court  We  think,  therefore,  that  the  case  cited  is 
not  at  all  in  conflict  with  our  conclusion,  in  this  case. 

Appellees'  petition  for  a  rehearing  of  this  cause  is  over- 
ruled. 


Holman  v.  Doran. 

Chattel  Mobtoaoe. — Recording. — Where  the  property  covered  bj  a  chat- 
tel mortgage  ia  to  be  retained  bj  the  mortgagor,  stich  mortgage,  to  be 
valid  against  third  persons,  must  be  recorded  within  ten  dajs  from  the 
execution  thereof. 

Same. —  When  Deemed  Becorded. — Such  mortgage  is  deemed  to  have  been 
recorded  from  the  time  it  was  left  at  the  proper  recorder's  office,  for  that 
purpose. 

Baxb, — Couniiif  Beeorder, — ^A  countj  recorder  is  not  required  hj  law  to 
make  any  record  or  memorandum  of  the  time  or  fact  that  a  chattel  mort- 
gage has  been  left  at  his  office  for  record. 

8ame. — Emdenee. — Ih.rol  Evidence  of  leaving  Motigage  for  Record, — The  time 
and  fact  of  leaying  a  chattel  mortgage  at  the  office  of  the  proper  recorder, 
for  record,  maj  be  proved  by  parol  evidence. 

From  the  Shelby  Circuit  Court. 

J.  B»  McFadderij  for  appellant. 

HowKy  J. — Appellant,  as  plaintiff,  sued  the  appellee,  as 
defendant,  before  a  justice  of  Shelby  county,  to  recover 
the  possession  of  a  brown  mare  of  the  alleged  value  of 
one  hundred  and  twenty-five  dollars.  Appellant's  com- 
plaint was  in  the  proper  form,  and  was  duly  verified  by 
his  affidavit.  The  constable  made  return  to  the  writ 
issued  for  the  delivery  of  the  property,  to  the  effect  that 
the  property  could  not  be  found.  The  cause  was  tried  by 
the  justice,  which  trial  resulted  in  a  finding  and  judgment 
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in  favor  of  the  appellant.  From  this  jndgment  an  ap- 
peal was  taken  to  the  conrt  below,  in  which  court  the 
cause  was  tried  by  a  jury,  and  a  verdict  was  returned  for 
the  appellee.  On  written  causes  filed,  appellant  moved 
the  court  below  for  a  new  trial,  which  motion  was  over- 
ruled, and  to  this  decision  appellant  excepted.  And 
judgment  was  then  rendered  upon  the  verdict,  from  which 
this  appeal  is  now  here  prosecuted. 

In  this  court,  the  only  alleged  error  assigned  by  the  ap- 
pellant is,  that  the  court  below  erred  in  overruling  his 
motion  for  a  new  trial.  Several  causes  for  such  new  trial 
were  assigned  by  the  appellant,  in  his  motion  for  that 
purpose,  but  only  one  of  these  causes  is  urged  upon  our 
consideration,  in  his  argument  in  this  court 

A  brief  summary  of  the  facts  of  this  case  will  be  nec- 
essary to  a  proper  understanding  of  the  question  pre- 
sented for  our  decision.  It  appears  from  the  record, 
that,  about  the  1st  day  of  April,  1872,  one  Daniel  B. 
Holman,  appellant's  brother,  resided  in  Clay  township, 
in  Bartholomew  county,  Indiana,  and  was  then  the  owner 
of  the  brown  mare  in  controversy  in  this  suit ;  that  said 
Daniel  B.  Holman  had  purchased  said  brown  mare  from  a 
third  party,  for  one  hundred  and  ten  dollars,  for  which 
sum  he  had  given  his  note,  with  the  appellant  as  his 
surety  thereon ;  and  that,  to  indemnify  the  appellant  as 
such  surety,  and  to  secure  him  in  the  payment  of  certain 
indebtedness,  the  said  Daniel  B.  Holman,  on  said  1st  day 
of  April,  1872,  then  residing  as  aforesaid,  executed  a 
chattel  mortgage  to  the  appellant  on  the  said  brown  mare 
and  certain  other  personal  property.  On  the  trial  in  the 
court  below,  the  question  in  the  case  decisive  of  the 
appellant's  right  to  recover  was,  whether  or  not  his  said 
chattel  mortgage  had  been  recorded  in  the  recorder's 
office  of  said  Bartholomew  county,  '<  within  ten  days  after 
the  execution  thereof." 

It  appears  from  a  bill  of  exceptions,  properly  in  the 
record,  that,  on  the  trial  in  the  court  below,  for  the  pur- 
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poBe  of  ehowing  that  said  chattel  mortgage  had  been  dnlj 
recorded  in  the  recorder's  office  of  said  county,  the  appel- 
lant oftered  to  prove,  by  the  oral  testimony  of  a  compe- 
tent witness,  that  said  mortgage  ^  was  left  at  the  office 
of  the  recorder  of  Bartholomew  connty,  Indiana,  for 
record,  on  the  same  day  it  was  executed.''  This  evidence 
was  objected  to  by  the  appellee,  and  the  objection  was 
sustained  by  the  court  below,  and  to  this  decision  the 
appellant,  at  the  time,  excepted.  If  this  decision  was 
sight,  the  judgment  of  the  court  below,  in  this  cause, 
must  be  affirmed.  But  if  the  court  below  erred  in  the 
exclusion  of  the  offered  evidence,  then,  for  that  error,  the 
judgment  must  be  reversed. 

It  will  be  seen,  therefore,  from  the  foregoing  statement, 
that  the  real  and  only  question,  in  this  cause,  for  our  de- 
termination, is  this :  whether  or  not  oral  testimony,  that  the 
.appellant  had  left  his  chattel  mortgage  at  the  office  of  the 
recorder  of  the  proper  county,  for  record,  within  ten  days 
after  the  execution  thereof,  was  competent  evidence  for 
ihe  purpose  of  showing  that  his  said  mortgage  had  been 
recorded  in  said  recorder's  office,  within  said  term  of  ten 
.days  after  the  execution  thereof? 

<  It  appears  from  the  record  of  this  cause,  that  said  Dan- 
iel B.  Holman,  after  the  execution  of  said  chattel  mort- 
;gage,  retained  and  did  not  deliver  the  said  brown  mare  to 
the  appellant.  Under  the  requirements  of  the  10th  sec- 
tion of  the  statute  of  this  State,  "  for  the  prevention  of 
frauds  and  peijuries,'*  etc.,  approved  June  9th,  1852,  it  was 
necessary,  therefore,  to  the  validity  of  said  mortgage,  as 
against  the  appellee  and  other  third  parties,  that  the 
mortgage  should  have  been  recorded  in  the  recorder's 
office  of  Bartholomew  county,  within  ten  days  after  the 
•execution  thereof.  1  R.  8.  1876,  p.  505.  By  the  11th 
section  of  the  same  statute,  it  was  and  is  provided,  as 
follows : 

^^  8ec.  11.    Every  such  mortgage  shall  be  considered  as 
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recorded,  from  the  time  it  shall  be  left  at  the  proper 
recorder's  of&ce  for  that  purpose." 

By  a  fair  constrnction  of  this  section,  it  seems  to  us, 
that,  for  the  purpose  of  showing  that  his  said  mortgage 
on  the  brown  mare  in  controversy  had  been  recorded  in 
the  recorder's  office  of  Bartholomew  county,  within  ten 
days  after  the  execution  thereof,  the  appellant  might 
prove  the  fact,  if  it  were  the  fact,  that  he  left  said  mort- 
gage at  the  office  of  said  recorder  for  record,  on  the  same 
day  it  was  executed.  This  was  the  fact  which  the  appel- 
ant offered  to  prove  by  oral  testimony,  on  the  trial  of 
this  cause.  The  record  fails  to  disclose  the  nature  of  the 
appellee's  objections  to  the  offered  evidence,  or  the  grounds 
upon  which  such  evidence  was  excluded  by  the  court 
below.  And,  as  the  appellee  has  failed  to  file  any  brief 
of  this  cause  in  this  court,  we  can  only  conjecture  the 
objections  urged  by  him,  in  the  court  below,  to  the  admis- 
sion of  the  offered  evidence.  In  our  opinion,  the  court 
below  must  have  excluded  the  evidence,  offered  by  the 
appellant,  upon  the  ground  that  the  fact  to  be  proved 
thereby  was  a  fact,  which  could  only  be  proved  by  the 
certificate  of  the  recorder  of  Bartholomew  county,  under 
his  hand  imd  official  seal.  But  whatever  may  have  been 
the  ground  of  the  decision,  it  is  clear  to  our  minds,  that 
the  court  below  erred,  in  excluding  the  offered  evidence 
The  provision  of  law,  that  such  a  mortgage  as  the  one 
under  consideration  shall  be  ^^  considered  as  recorded," 
when  it  has  been  ^<  left  at  the  proper  recorder's  office  for 
that  purpose,"  makes  the  act  of  leaving  the  mortgage  for 
record,  at  the  proper  recorder's  office,  fully  the  equivalent 
of  the  record  of  such  mortgage.  Now,  the  recorder  is  not 
required,  by  any  law  of  this  State,  to  make  any  record, 
or  even  memorandum,  of  the  time  when  such  a  mortgage 
was  left  at  his  office  for  record ;  and,  without  such  a  re- 
quirement, it  seems  to  us  that  we  ought  not  to  hold  that 
the  certificate  of  the  recorder,  under  his  hand  and  official 
seal,  is  the  only  admissible  and  competent  evidence,  either 
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of  the  fact  that  the  mortgage  had  heen  left  at  his  office 
for  record,  or  of  the  time  when  it  was  thus  left.  Either 
of  these  facts,  in  our  opinion,  may  well  be  shown  by  the 
oral  testimony  of  any  competent  witness,  cognizant  of 
the  facts. 

Our  conclusion  in  this  case  is  strongly  supported,  we 
think,  bj*^  the  case  of  Johnson  v.  ITie  CrawfordsviUe,  etc.y  R. 
i2.  Co.^  11  lud.  280.  In  the  case  cited,  the  appellee,  for 
the  purpose  of  showing  its  incorporation  under  the  gen- 
eral railroad  law  of  this  State,  had  given  in  evidence  a 
copy  of  its  articles  of  association  certified  according  to 
law,  from  the  office  of  the  Secretary  of  State ;  but  the 
certificate  failed  to  give  the  date  of  the  filing  of  the  arti- 
cles of  association  in  the  office  of  the  Secretary  of  State. 
The  court  below  had  admitted  parol  evidence  to  show  the 
date  of  the  filing ;  and,  on  appeal,  this  court  held  that  the 
evidence  had  been  properly  admitted.  And  to  the  same 
efiTect,  in  the  later  case  of  Miller  v.  The  Wild  Cat  Gravd 
Road  Co.^  52  Ind.  51,  it  was  held  by  this  court,  on  page 
61,  that ''  it  was  competent  to  prove  by  parol  the  fact  that 
the  articles  of  association  had  been  filed  in  the  recorder's 
oflice." 

In  our  opinion,  the  court  below  erred  in  this  case,  in 
overruling  the  appellant's  motion  for  a  new  triaL 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instruc* 
tions  to  sustain  the  appellant's  motion  for  a  new  trial,  and 
for  further  proceedings,  in  accordance  with  this  opinion. 
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Ualstbad  bt  al.  V.  Thb  Board  of  Comm'rs  of  Lakb 

County, 

MoBTaAos. — ConveyaTkoe. — Detaription  qf  Bml  EriaU, — Ab  against  the  mort- 
gagor, the  description  of  real  estate  conveyed  bj  a  mortgage  maj  be 
sufficient  to  convey  such  realty,  and  yet,  unaided  by  proper  averments  in 
the  complaint  thereon,  be  insufficient  to  authoriae  a  decree  for  fore- 
closure. 

Sams. —  Void  Desaiption, — Pleading. — ^Where  such  description  is  so  indefi- 
nite as  to  render  the  mortgage  void,  no  averments  in  such  complaint  can 
make  valid  a  decree  rendered  thereon. 

Sake. — Drfeetive  Deacription, — Averments  Aiding, — ^Where  such  description 
is  sufficient  to  convey  such  realty,  though  insufficient,  unaided,  to  sup- 
port a  decree,  the  same  may  be  cured  by  proper  averments  in  the  com- 
plaint. 

Same. — Foreeloeure, — Judgment, — ^Where,  in  such  case,  proper  evidence  in 
support  of  such  averments  is  introduced,  the  court,  in  its  decree,  may 
specify  the  true  boundaries  of  such  realty. 

Same. — OowUg  Ccmmimonen. — Parehaee  of  Mortgage, — Loan, — ^Where  the 
board  of  commissioners  of  a  county,  in  regular  session,  as  a  loan  of 
money,  lying  idle,  belonging  to  a  fund  of  such  county  to  be  used  for 
building  purposes,  purchase  and  take  an  assignment  of  a  mortgage  on 
real  estate,  such  transaction  is  not  rendered  void,  because  no  record 
thereof  has  been  made. 

Sawr.— Building  Fmd.'-P&wer  tj  Cawnkg  Board^-SuauU  Gbnsfmcd.— The 
building  fund  of  a  county  is  ''property  of  the  county,"  within  the  mean- 
ing of  section  13  of  the  act  of  June  17th,  1852,  (1  B.  8. 1876,  p.  348,) 
giving  to  a  board  of  commissioners  power  at  their  meetings,  to  make 
orders  respecting  such  property. 

Sake. — Ourative  Statute. — ^Where  an  assignment  of  such  mortgage  has  been 
so  taken  to  their  county  by  a  board  of  commissioners,  such  act  is  vali- 
dated by  the  act  of  March  9th,  1875,  (Acts  1875,  Beg.  Ses.,  p.  93,)  enti- 
tled '*An  act  to  legalize  the  acts  of  county  commissioners,''  etc. 

PsAcnCE. — Supreme  Court. — Striking  out  Part  ^  Pleading. — ^The  action  of 
the  circuit  court  in  refusing  to  strike  out  part  of  a  pleading  is  not  avail- 
able as  error,  on  appeal  to  the  Supreme  Court. 

Same. — Ground  of  Objection. — ^The  Supreme  Court,  on  appeal,  will  not  con- 
sider objections  made  to  the  proceedings  of  the  circuit  court,  unless  the 
grounds  thereof  are  pointed  out. 

Alien. — Ckmveganee. — Mortgage, — ^Where  no  inquest  has  been  instituted,  an 
alien  may  convey  or  mortgage  land  owned  by  him  in  this  State. 

From  the  Lako  Circuit  Court. 

M.  Wood  and  T.  J.  Woody  for  appellants. 
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E.  C.  Field,  for  appellee. 

Pbreins,  C.  J. — Suit  by  the  appellee,  assignee  of  the 
payee,  who  was  a  Canadian,  to  foreclose  a  mortgage  upon 
the  following  real  estate,  in  Lake  County,  Indiana,  viz.: 
"  Commencing  at  the  south-west  corner  of  lot  No.  16,  in 
original  plat  of  Lowell;  thence  two  chains  twenty-five 
links  south;  thence  north,  seventy-five  degrees  west, 
one  chain,  across  street  to  place  of  beginning  [of  the  line 
of  the  land  to  be  hereby  mortgaged] ;  thence  north,  sev- 
enty-five degrees  west,  ten  chains  thirteen  links;  thence 
north,  twenty- nine  degrees  west,  four  chains  and  fifty  links ; 
thence  easterly  one  chain  eighty-five  links  to  the  mill- 
race  ;  thence  north-easterly,  along  the  race,  four  chains  and 
fifty  links ;  thence  north-westerly,  on  the  line  of  Castle's 
lot,  three  chains  seventy-five  links;  thence  north-easterly 
two  chains  forty  links ;  thence  north,  toward  centre  of 
north  line  of  said  eighty-acre  lot  that  Lowell  is  on,  to 
within  two  chains  seventy-five  links  of  said  north  line; 
thence  east  to  mill-pond ;  thence  along  the  pond  to  north 
line;  thence  east  to  north-east  corner  of  said  eighty- 
acre  lot;  thence  south  across  the  pond  at  high- water 
mark;  thence  westerly  and  southerly,  along  pond  and 
race,  at  high-water  mark,  to  a  point  fifty  links  west  of 
south-west  corner  of  lot  number  seven,  in  original  plat  of 
Lowell;  thence  two  chains  to  west  side  Mill  street; 
thence  south  three  chains  eighty-five  links  to  place  of 
beginning.  Also,  all  the  land  covered  by  the  Lowell  mill- 
pond,  to  high-water  mark,  that  Halstead  has  a  deed  for. 
Also,  the  saw-mill  known  as  the  Foley  mill,  with  ten  acres 
of  land  most  conveniently  situated  to  accommodate  said 
mill  and  yard,  with  the  dwelling-house  and  improvements 
on  said  ten  acres  of  land,  situated  on  the  south-east  quar- 
ter of  section  thirty-six,  township  thirty-four  north,  of 
range  nine  west.  Also,  all  of  the  land  covered  by  the  Fo- 
ley mill-pond,  to  high-water  mark,  that  is  owned  by  Hal- 
stead  to  this  date.     Also,  the  one-half  acre  of  land  and 
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bead-gates,  and  right  of  way  of  the  ditch,  and  privileges 
of  Cedar  Lake.    To  secure  the  payment,"  etc. 

It  is  averred  in  the  complaint,  ^Hhat  a  mistake  was 
made  in  the  description  of  the  parcel  of  land  first 
described  in  said  mortgage,  in  this,  that  after  the  words, 
*  to  the  place  of  beginning,'  where  they  first  occur,  there 
should  have  been  added  the  words,  ^  of  the  line  of  the 
land  to  be  hereby  mortgaged,'  so  that  it  would  read  thus : 
<  to  the  place  of  beginning  of  the  line  of  the  land  to  be 
hereby  mortgaged;'  that  the  points  and  courses  therein- 
before mentioned  were  merely  for  the  purpose  of  fixing 
the  point  of  the  beginning  of  the  description  of  the  land 
intended  to  be  mortgaged  by  said  mortgagor,  and  that  the 
words,  *  to  the  place  of  beginning,'  where  they  last  occur 
in  said  description,  refer  to  the  said  point  where  the 
description  of  the  land  intended  to  be  mortgaged  begins ; 
that  after  the  words,  ^  thence  along  the  pond  to  the  north 
line,'  there  should  be  added  the  words,  *  of  said  eighty- 
acre  lot,'  so  that  the  same  will  read  thus :  ^  thence  along 
the  pond  to  the  north  line  of  said  eighty-acre  lot ; '  and 
that  in  the  words,  Hheuce  two  chains  to  west  side  of 
MilU  street,'  the  word  *east'  after  the  word  *  thence' 
was,  by  mistake,  omitted ;  that  the  same  should  have  been 
written  thus:  Hhence  east  two  chains  to  west  side  of 
Mill  street;  " 

It  is  further  averred  in  the  complaint,  "that,  at  and 
before  the  execution  of  said  mortgage,  said  mortgagors 
were  in  possession  of  the  land  described  in  the  mort- 
gage, with  said  corrections  of  the  said  mistakes,  the 
said  mortgagors  claiming  to  be  the  owners  thereof; 
and  the  parties  thereto  intended  to,  and  believed  the  same 
was  included  in  said  mortgage." 

It  is  further  averred  in  the  complaint, "  that,  at  and  be- 
fore the  execution  of  said  mortgage,  there  was  then,  and 
thence  hitherto  has  been,  and  now  is,  upon  said  parcel 
of  land  first  mentioned  and  described  in  said  mort- 
gage,  a  flour  and  grist  mill,  propelled  by  water-power ; 
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that  there  was  a  ditch  extending  from  some  point  in  a 
northerly  direction  from  said  mill  to  or  near  to  it, 
constructed  and  used  for  the  purpose  of  carrying  water 
from  Cedar  Lake  to  said  mill,  to  propel  the  machinery 
thereof;  that  said  ditch  and  the  right  of  way  therefor, 
together  with  head-gates  and  the  land  therefor,  were  then 
in  the  possession  of  said  mortgagors,  and  they  then  claimed 
to  own  the  same;  that  said  ditch,  right  of  way  and 
head-gates  were  necessary  and  appurtenant  to  said  mill, 
and  that  the  words,  ^also,  the  one-half  acre  of  land,  and 
head-gates,  and  right  of  way  of  the  ditch,  and  privileges 
of  Cedar  Lake,'  said  lands,  head-gates,  right  of  way  and 
ditch  and  privileges  of  carrying  the  water  to  said  mill  as 
aforesaid,  and  said  appurtenances,  were  intended  to  be, 
and  are,  included  in  said  mortgage." 

The  mortgage  was  executed  June  28d,  1868,  became  due 
June  23d,  1871,  and  was  assigned  to  the  board  August  7th, 
1872.  As  the  reason  for  the  purchase  of  the  mortgage, 
it  is  averred  in  the  complaint,  ^^  that  the  board  of  com- 
missioners had  on  hand  a  sum  of  money,  which  had  been 
levied  and  collected  as  a  building  fund  for  the  erection  of 
a  court-house  and  jail  for  said  county ;  that  said  fund  was 
not  sufficient,  in  the  judgment  of  the  board,  to  enable  it 
to  enter  upon  the  erection  of  said  buildings,  and  that  the 
same  was  idle  in  its  hands,"  etc.;  that,  with  the  concur- 
rence of  the  mortgagors,  who  were  at  the  time  being 
pressed  by  the  mortgagee  for  payment,  the  board  ad- 
vanced the  money  due  on  the  mortgage  to  the  mortgagee, 
and  took  from  him  an  assignment  of  the  same,  etc.,  with 
the  understanding  that  time  would  be  given  the  mort- 
gagors. 

Other  allegations  of  the  complaint  we  do  not  deem  it 
necessary  to  set  out.  It  contained  proper  prayers  for 
relief,  etc. 

The  appellants  appeared,  and  moved  to  strike  out  the 
entire  description  of  lands  contained  in  the  complaint; 
also,  to  strike  out  the  mortgage ;  and,  further,  to  strike  out 
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the  following  parts  of  the  description  of  the  land,  viz.: 
*<  Also,  the  saw-mill  known  as  the  Foley  mill,  with  ten 
acres  of  land  most  conveniently  situated  to  accommodate 
said  mill  and  yard,  with  the  dwelling-house  and  improve- 
ments on  the  said  ten  acres  of  land,  situated  on  the  south- 
west quarter  of  section  thirty-six,  township  thirty-four 
north,  of  range  nine  west.  Also,  all  the  land  covered  by 
the  Foley  mill-pond,  to  high-water  mark,  that  is  owned  by 
Halstead  to  this  date.  Also,  all  the  land  covered  by  the 
Lowell  mill-pond,  to  high-»water  mark,  that  Halstead  had 
a  deed  for." 

The  court  overruled  the  motion  to  strike  out,  and 
exception  was  taken. 

A  demurrer  was  filed  to  the  complaint,  on  the  ground 
that  it  did  not  contain  facts  constituting  a  cause  of  action. 
It  was  overruled,  and  exception  taken. 

Answer: 

First.    The  general  denial. 

Second.  Admitting  the  purchase  of  the  mortgage,  and 
payment  of  the  money  out  of  the  court-house  and  jail 
building  fund,  but  denying  the  power  of  the  commission- 
ers to  make  the  purchase. 

The  third  paragraph  was  as  follows : 

'^  The  defendants  further  aver,  that  the  plaintiff"  (the 
appellee)  ^*  made  the  following  orders,  which  appear  upon 
the  records,  on  page  137,  and  embraced  in  order  number 
18 ;  and  said  order,  after  reciting  other  things,  says :  ^  and 
ten  cents  on  each  one  hundred  dollars'  valuation,  for 
building  purposes.' 

^<  That  afterward  said  plaintiff  made  another  mdepen- 
dent  order,  as  follows,  viz.: 

*<«  Order  No.  84. 

^^^The  board  orders,  that  the  auditor  loan  the  fund 
known  as  the  building  fund,  on  good  secunty,  at  ten  per 
cent,  per  annumy  to  be  loaned  for  one  year,  and  if  not 
needed  when  due,  and  the  parties  wish  it,  to  continue  the 
loan.' 
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'^  Said  order  will  be  found  upon  CommisBiouers  Record, 
p.  269. 

"  The  defendants  aver,  that  the  plaintiff"  (appellee), "  by 
virtue  of  said  orders,  had  no  right  to  impose  and  collect 
said  tax,  and  that  said  orders  are  illegal  and  void.  That, 
by  virtue  of  order  number  18,  a  tax  of  ten  cents  on  the 
hundred  dollars'  valuation  was  imposed  and  collected, 
which  amounted  to  several  thousand  dollars,  and  the  same 
lay  in  the  treasury  of  said  county ;  that  the  defendants, 
being  the  owners  of  a  certain  water-mill  property  in  the 
town  of  Lowell,  in  said  county,  executed  a  mortgage  on 
the  same  to  secure  the  note  nientioned  in  the  plaintiff's 
complaint,  and  that  said  note  and  mortgage  are  the  iden- 
tical note  and  mortgage  the  defendants  executed  to , 

copies  of  which  appear  in  the  plaintiff's  complaint ;  that 
said  plaintiff"  (appellee)  ^^  and  its  agents  took  said  building 
fund,  deposited  in  the  county  treasury  as  aforesaid,  and 
with  the  same  purchased  the  said  note  and  mortgage  from 
said  mortgagee,  and  took  possession  of  the  same,  and 
claim  to  be  the  owner  thereof. 

"  The  defendants  aver : 

"  1.    That  said  order  No.  18  is  illegal  and  void. 

^^  2.    That  said  order  84  is  illegal  and  void. 

<<8.  That  said  tax  collected  was  an  illegal  tax,  and 
the  money  derived  therefrom  did  not  belong  to  said 
county,  and  said  plaintiff  and  its  agents  had  no  right  to, 
and  could  not  legally,  use  the  same  for  any  such  purpose. 

^^4.  That  said  board  had  no  power  to  purchase  said 
note  and  mortgage,  and  that  the  whole  proceeding  was 
null  and  void,  and  vested  no  right  to  said  note  and  mort- 
gage in  the  plaintiff." 

A  demurrer  to  the  second  and  third  paragraphs  of  an- 
swer was  sustained,  and  exception  taken.  Thereupon  the 
cause  was  submitted  to  the  court  for  trial,  upon  the  gen- 
eral issue.  The  court  found  for  the  plaintiff  (appellee), 
and  rendered  a  decree,  as  follows : 

The  court  finds,  that  there  is  due  the  plaintiff  on  ^'  said 
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note,  in  said  complaint  mentioned,  the  Bum  of  three  thou- 
sand four  hundred  and  sixty  dollars,  and  that  the  said  mort- 
gage in  said  complaint  mentioned  was  executed  to  secure 
said  note ;  and  that  the  beginning  and  conclusion  of  the 
parcel  or  tract  of  land,  first  described  in  said  mortgage,  was 
and  is  at  a  point  one  chain  west  of  a  point  two  chains  and 
twenty-five  links  south  of  the  south-west  corner  of  lot 
number  sixteen,  in  the  original  plat  of  Lowell ;  that  the 
following  description  in  said  mortgage,  to  wit :  ^  ten  acres 
of  land,  most  conveniently  situated  to  accommodate  said 
mill  and  yard,'  is  void.  It  is  therefore  adjudged  and  decreed 
by  the  court,  that  the  plaintifi'  do  recover  of  the  defend- 
ants the  sum  of  three  thousand  four  hundred  and  sixty 
dollars,  without  relief  from  valuation  or  appraisement 
laws  of  the  State  of  Indiana,  and  that  the  mortgage  given 
to  secure  the  same  be  .  foreclosed,  and  the  lands  therein 
described,  to  wit,  commencing  at  a  point  one  chain  west 
of  a  point  two  chains  and  twenty-five  links  south  of  the 
south-west  corner  of  lot  number  sixteen,  in  the  original 
plat  of  Lowell ;  thence  north,  seventy-five  degrees  west, 
ten  chains  and  thirteen  links ;  thence  north,  twenty-nine 
degrees  west,  four  chains  and  fifty  links ;  thence  easterly 
one  chain  and  eighty-five  links  to  the  mill-race ;  thence 
north-easterly,  along  the  race,  four  chains  and  fifty  links ; 
thence  north-westerly,  on  the  line  of  Castle's  lot,  three 
chains  and  seventy-five  links :  thence  north-easterly  two 
chains  and  forty  links ;  thence  north,  toward  the  centre  of 
north  line  of  said  eighty-acre  lot  that  Lowell  is  on,  to 
within  two  chains  and  seventy-five  links  of  said  north 
line ;  thence  east  to  the  mill  pond ;  thence,  along  the  pond, 
to  the  north  line ;  thence  east  to  the  north-east  comer  of 
said  eighty-acre  lot ;  thence  south  across  the  pond  at  high- 
water  mark ;  thence  westerly  and  southerly,  along  the 
pond  and  race,  at  high- water  mark,  to  a  point  fifty  links 
west  of  south-west  corner  of  lot  number  seven,  in  original 
plat  of  Lowell ;  thence  two  chains  to  the  west  side  Mill 
Vol.  LVI.— 24 


870  SUPREME  COURT  OP  INDIANA. 

Halstead  elaLv.  The  Board  of  Comm'n  of  Lake  Conntj. 

Street;  thence  south  three  chains  and  eighty-five  links  to 
the  place  of  beginning. 

^^Also,  all  the  land  covered  by  the  Lowell  mill-pond,  to 
high-water  mark,  that  Halstead  ever  had  a  deed  for ;  also, 
the  said  mill,  known  as  the  Foley  Mill.  Also,  all  the 
land  covered  by  the  Foley  mill-pond,  to  high-water  mark, 
that  was  owned  by  Halstead ;  also,  the  one-half  acre  of 
land  and  head-gates,  and  right  of  way  of  the  ditch,  and 
privileges  of  Cedar  Lake,  all  in  Lake  county,  Indiana." 

The  defendants  objected  generally  to  the  decree,  but 
pointed  out  no  specific  defect  or  error  in  it. 

They  then  moved  for  a  new  trial,  for  the  following 
reasons : 

1.  The  judgment  is  contrary  to  law ; 

2.  It  is  contrary  to  the  evidence ; 

8.    The  admission  of  improper  evidence ;  and, 

4.  The  finding  and  judgment  are  not  sustained  by  the 
evidence. 

The  motion  was  overruled,  exceptions  taken,  and  bill  of 
exceptions  filed. 

The  errors  assigned  in  this  court  are : 

1st.  The  court  erred  in  overruling  the  motion  for  a 
new  trial ; 

2d.  The  court  erred  in  refusing  to  strike  out  parts  of 
the  complaint ; 

8d.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

4th.  The  court  erred  in  sustaining  the  demurrer  to  the 
answer;  and, 

6th.  The  court  erred  in  overruling  the  objection  to  the 
decree. 

It  will  be  observed  that  the  board  received  the  assign- 
ment of  the  note  and  mortgage  in  suit  on  the  7th  day  of 
August,  1872.  This  suit  for  their  collection  was  insti- 
tuted in  September,  1876. 

On  the  9th  day  of  March,  1876,  the  following  act  of  the 
Le^lature  of  this  State  received  the  executive  approval. 
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It  is  entitled  ^'An  act  to  legalize  the  acts  of  county  com- 
missioners in  loaning  money  and  purchasing  and  convey- 
ing real  estate,  and  to  authorize  them  to  sell  and  convey 
lands  heretofore  conveyed  to  said  county,  and  take  obli- 
gations and  securities  therefor." 

"  Whereas,  The  boards  of  county  commissioners,  of  the 
various  counties  of  this  State,  loaned  some  of  the  money 
belonging  to  their  respective  counties,  which  had  been 
levied  and  collected  as  a  building  fund  for  the  purpose  of 
enabling  such  boards  to  erect  public  buildings  for  the  use 
of  said  counties,  and  took  notes  and  mortgages  from  the 
borrowers;  and 

*^  Whereas,  Said  commissioners  have,  in  some  instances, 
purchased  real  estate  and  received  deeds  of  conveyance 
therefor  to  said  counties,  or  the  boards  of  commissioners 
thereof;  and 

^^  Whereas,  Doubts  have  been  expressed  as  to  the  power 
of  the  said  boards  of  county  commissioners  to  make  such 
loans  or  purchases,  therefore, 

"  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  any  and  all  loans  of  money 
made  by  the  board  of  county  commissioners  of  any 
county  in  this  State,  or  by  any  agent  of  such  board,  and 
all  notes,  bills,  bonds,  mortgages,  or  other  securities  taken 
therefor,  are  hereby  legalized  and  made  valid,  and  the 
parties  or  persons  executing  the  same  shall  be  bound 
thereby,  and  liable  thereon,  and  any  and  all  actions  may 
be  maintained  thereon  the  same  as  if  the  said  board  had 
been  fully  authorized  to  make  said  loan  and  receive  said 
notes,  bills,  bonds,  mortgages  or  other  security.  No  dis- 
ability or  want  of  power  to  make  such  contracts  by  said 
board  shall  defeat  a  recovery  on  any  contract  for  such 
loan,  or  to  enforce  any  security  therefor. 

^'  Sec.  2.  All  purchases  of  real  estate  heretofore  made  Hy 
the  board  of  county  commissioners  of  any  county,  and  all 
conveyances  made  to,  or  by  such  board,  or  by  or  under 
its  authority,  for  lands  so  purchased,  and  all  notes,  bills, 
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bonds,  mortgages,  or  other  securities  taken  therefor,  are 
hereby  legalized  and  made  valid,  the  same  as  if  such 
board  bad  been  fully  authorized  and  empowered  to  make 
such  purchases  and  sales,  and  receive  and  make  such  con- 
veyances, and  receive  and  accept  such  notes,  bills,  bonds, 
mortgages,  and  other  securities.  And  such  board  is 
hereby  authorized  and  empowered  to  sell  and  convey,  or 
cause  to  be  conveyed,  any  and  all  real  estate,  so  purchased 
as  aforesaid,  upon  such  terms  as  may  be  agreed  upon  by 
the  parties,  and  all  such  sales  and  conveyances,  and  all 
notes,  bills,  bonds,  mortgages,  and  other  securities  taken 
for,  or  to  secure  any  part  of  the  purchase-money,  shall  be 
valid. 

"  Sec.  8.  It  is  declared  that  an  emergency  exists,  that 
this  act  should  take  efiect  immediately,  and  the  same  shall 
be  in  force  from  and  after  its  passage."  Acts  1875,  Reg. 
Ses.,  p.  98. 

In  examining  this  case,  we  may  properly  enquire^ 
whether  the  mortgage  is  a  valid  lien  upon  the  land 
against  the  mortgagors.  The  enquiry  is  limited  to  them, 
because  it  does  not  appear  by  the  record  that  any  subse- 
quent encumbrancers,  if,  indeed,  there  are  such,  are  seek- 
ing to  enforce  any  liens  upon  the  property. 

It  is  not  denied  that  the  mortgage  was  executed  in  good 
faith,  and  for  a  valuable  consideration.  The  only  objec- 
tion urged  to  it  is,  that  it  does  not  describe  the  mortgaged 
premises  with  sufficient  certainty. 

It  is  well  settled,  that  a  description,  in  the  mortgage,  of 
the  property  mortgaged,  may  be  sufficient  to  convey  the 
the  property,  ais  against  the  mortgagors,  and  yet  not  be 
sufficiently  certain,  if  copied  literally  into  a  complaint  to 
foreclose  the  mortgage,  to  render  the  complaint  good, 
without  additional  averments.  Thus,  in  Whittelsey  v.  Beall, 
5  Blackf.  148,  the  description  in  the  mortgage  was  as 
follows : 

"  That  certain  tract  or  parcel  of  land  containing  three 
hundred  acres,  lying  and  being  in  the  county  of  Knox 
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and  State  of  Indiana,  about  four  miles  north-east  of 
Vincennes  and  adjoining  lands  of  David  M'Cord  and 
others,  being  the  same  tract  of  land  that  was  conveyed  to 
said  Isaac  IS.  Whittelsey  by  Benjamin  Tomlinson  and 
John  £os9,  on  the  25th  Hay  of  May,  1887." 

The  complaint  contains  no  further  description  of  the 
land. 

A  demurrer  to  the  complaint  was  overruled.  On  ap- 
peal, the  court  say : 

^^  The  objection  urged  to  the  bill  is,  that  the  description 
of  the  land  is  too  indefinite  to  authorize  the  court  to  make 
a  decree  ordering  the  sale  of  it. 

^^  We  think  the  objection  well  taken.  We  do  not  mean 
to  say  that  the  description  is  so  vague  as  to  make  the 
deed  inoperative.  It  may  be  sufficient  to  coi\vey  the 
land.  That  point  however  is  not  before  us.  But  we  think 
the  bill "  (complaint)  <<  is  defective  in  not  so  describing 
the  land,  that  the  officer  of  the  court  may  know  on  what 
premises  to  enter  to  execute  the  order  of  the  court.    *    ^ 

^^  The  bill  is  defective  in  not  describing  by  metes  and 
bounds,  by  name,  or  otherwise,  the  premises  to  be  sold ; 
and  the  decree  must  for  that  reason  be  reversed." 

This  distinction  has  been  observed  in  subsequent  cases. 
Magee  v.  Sanderson^  10  Ind.  261 ;  Nolte  v.  Libbert^  84  Ind. 
168 ;  Bowen  v.  Wood,  85  Ind.  268 ;  White  v.  HyaU,  40  Ind. 
885 ;  Struhle  v.  Neighbertj  41  Ind.  844 ;  Duke  v.  Strickland^ 
48  Ind.  494 ;  Ebberle  v.  Mayer,  51  Ind.  235 ;  Buaenbarke  v. 
Barney,  58  Ind.  499 ;  Bosevhaum  v.  Schmidt,  54  Ind.  281 ; 
Gigos  V.  Cochran,  54  Ind.  598. 

We  think  it  may  be  stated  thus : 

When  the  description  of  the  mortgaged  property,  con- 
tained in  the  mortgage,  is  so  indefinite  as  to  render  the 
mortgage  inoperative  and  void,  no  allegations  in  a  com- 
plaint upon  the  mortgage  can  make  such  complaint  good. 
But  where  there  is  such  a  description  in  the  mortgage  as 
will  render  it  operative  to  convey  the  property  to  the 
mortgagee,  but  not  so  definite  as  to  enable  a  third  person, 
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in  making  sale  of  the  property,  (an  officer  for  example,) 
to  Bpecify  the  exact  boundaries,  in  such  ease,  if  the  com- 
plaint upon  the  mortgage  alleges  the  true  boundaries, 
the  complaint  will  be  good ;  proof  of  the  allegations  may 
be  made,  and,  upon  such  proof,  the  court,  in  its  decree, 
may  specify  the  true  boundaries,  and  the  officer  may  sell 
and  convey  accordingly. 

The  cases  cited  above  furnish  examples  of  descriptions 
held,  by  the  courts,  so  indefinite  as  to  be  inoperative  and 
void,  and  of  descriptions,  indefinite,  but  not  so  indefinite 
as  to  render  the  mortgages  inoperative  and  void,  and 
which  might  be  aided  by  averments  in  the  complaint. 
We  shall  not  attempt  to  give  exact  tests  by  which  the  class, 
into  which  each  mortgage  falls,  may  be  determined.  We 
think  the  complamt  in  this  case  good,  on  application  of 
the  test  of  comparison.  The  mortgage  being  valid  is  a 
lien  on  the  property  covered  by  it. 

But  it  is  contended  that  the  appellee,  the  board  of  com- 
missioners, has  no  title  to  the  mortgage.  This  is  insisted 
upon  on  two  grounds : 

1.  That  the  board  of  commissioners  had  no  power  to 
receive  the  mortgage  by  assignment 

2.  That,  if  it  had  such  power,  the  assignment  taken  is 
void,  because  the  transaction  in  which  it  was  taken  was 
not  made  a  matter  of  record. 

We  will  first  examine  this  latter  ground.  The  court 
might  have  found  from  the  evidence,  that  the  transac- 
tion in  which  the  mortgage  was  assigned  to  the  board, 
was  as  follows :  The  mortgage  was  due,  and  the  mort- 
gagee was  pressing  for  payment.  It  was  during  a  regular 
session  of  the  board  of  commissioners  of  Lake  county. 
Two  of  the  mortgagors  went  with  the  mortgagee  to  the 
court-house,  and  suggested  to  the  county  auditor  that  the 
mortgagors  were  in  a  bad  fix  for  want  of  money  to  pay 
the  mortgagee;  that  the  county  had  on  hand,  lying  idle, 
several  thousand  dollars  of  building  fund,  which  would 
not  be  used  for  a  long  time;  was  lying  idle,  earning  noth- 
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ing ;  that  their  mortgage  to  McDiarmed  was  drawing  ten 
per  cent.,  and  the  mortgagors  wished  the  county  to  ad- 
vance the  money  and  take  the  mortgage.  They  then 
proceeded  to  the  board  of  commission ers,  where  the  same 
views  were  expressed,  and  the  board,  in  regular  session, 
all  the  members  concurring,  took  the  assignment  of  the 
mortgage,  and,  through  the  auditor  and  treasurer,  ad- 
vanced the  full  amount  due  on  the  mortgage,  and  after- 
ward gave  the  mortgagors,  in  fact,  over  three  years'  time 
on  the  mortgage.  The  board  of  commissioners  regarded 
it  as,  in  fact,  a  loan,  but,  in  form,  it  was  the  purchase  of 
the  mortgage.  The  contract  of  the  board  was  not  an 
executory  one,  but  was  executed  at  its  making,  by  the 
acceptance  of  the  assigned  mortgage  and  the  payment  of 
the  money. 

We  think  the  title  of  the  board  to  the  mortgage  not 
void  because  no  record  of  the  transaction,  in  which  it  was 
taken,  was  made.  In  McCabe  v.  The  Board,  etc.,  46  Ind. 
880,  it  is  said :  ^^  We  think  it  clear  that  the  board  of  com- 
missioners of  a  county  is  to  be  viewed  as  capable  of  acting 
in  several  capacities.  It  is  undoubtedly  true  that  the 
board  is  a  corporation.  The  statute  by  which  the  board 
is  created  expressly  declares,  that  'such  commissioners 
shall  be  considered  a  body  corporate  and  politic  by  the 
name  and  style  of,'  etc., '  and  as  such,  and  in  such  name, 
may  prosecute  and  defend  suits,  and  have  all  other  duties, 
rights  and  powers  incident  to  corporations,  not  incon- 
sistent with  the  provisions  of  this  act.'  1  G.  &  H.  248, 
sec.  5. 

<' There  is  as  little  doubt  that  the  board  is  a  judicial 
tribunal.    *    *    * 

*^  We  do  not  find  any  case  which  decides  that  the  board, 
when  acting  as  a  corporation  merely,  must  enter  its  action 
of  record,  to  make  it  binding  upon  the  county,  or  that 
requires  that,  in  proving  such  act,  it  must  be  proved  by 
a  record  made  under  the  direction  of  the  board."  See 
Boss  V.   The  City  of  Madison^  1  Ind.  281 ;  LangsddU  v. 
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BmUm,  12  ludL  467 ;  The  Board,  etc.,  v.  Slatter,  52  Ind.  171 ; 
flee,  also.  Baker  ▼.  The  Board,  etc.,  &3  Ind.  497. 

On  the  second  ground,  viz.,  the  absence  of  power  in  the 
board  to  receive  the  mortgage  by  assignment,  it  may  not 
be  necessary  for  us,  as  will  appear  from  what  will  be 
said,  to  decide  npon  the  question  of  power.  We  may 
observe,  however,  that  the  statute  of  1852, 1  R.  S.  1876, 
p.  852,  sec.  18,  enacts,  that  ^  Sudi  commissioners,  in  their 
respective  counties,  shall  have  power  at  their  meetings : 
1.  To  make  orders  respecting  the  {Hroperty  c^  the 
county  in  conformity  to  law,"  etc.;  that  the  building 
fund  was  the  property  of  the  county;  that  it  was  a 
judicious  act,  viewed  as  a  business  transaction  merely, 
to  invest  that  fund  so  that  it  might  increase ;  that  the 
mortgagee  in  the  mortgage  procured  with  the  fund  is 
a  party  to  this  suit,  and  does  not  dispute  the  title  of  the 
board  to  the  same,  not  seek  to  recover  the  mortgage  or 
the  money  due  on  it  himself.  Under  such  circumstances, 
it  is  difficult  to  diBoover  any  reason  why  the  mortgagors 
should  be  heard  to  dispute  the  right  of  the  board  to  re- 
cover on  the  mortgage.  See  Oreen's  Srice's  Ultra  Yires, 
872,  and  passim.  But,  as  we  have  said,  it  is  unnecessary 
that  we  should  decide  this  point,  as  the  transaction  of  the 
commissioners  m  investmg  the  money  is  clearly  embraced 
and  validated  by  the  curative  statute  embodied  in  this 
opinion.  It  is  contended  that  that  statute  does  not  apply 
to  this  case,  because  there  was  not  technically  a  loan  of 
money.  But  we  think  such  a  construction  of  the  statute 
would,  plainly,  be  too  narrow  and  illiberal.  It  would  not 
carry  into  effect  the  intention  of  the  Legislature.  The 
statute  is  a  curative  one,  and  remedial  in  its  character.  It 
was  to  remedy  a  certain  mischief,  and  cases  within  the 
mischief  should,  so  far  as  the  rules  of  statutory  construc- 
tion will  permit,  be  bix>ught  within  the  remedy.  The 
mischief  was,  the  converting  of  the  county  building  fund, 
by  the  board  of  commissioners,  upon  doubtful  authority, 
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from  a  dead  fund  in  the  county  treasury,  into  a  living 
fund,  that  it  might  increase  for  the  benefit  of  the  county. 

It  was  this  act  of  the  board  of  commissioners,  severally, 
in  a  number  of  the  counties  in  the  State,  which  the  Leg- 
islature intended  to  cure,  without  regard  to  the  particular 
form  in  which  the  act  was  done. 

That  we  are  within  the  power,  conceded  to  courts  in  the 
construction  of  statutes,  in  the  decision  we  make  upon 
the  statute  involved,  will  appear  from  the  following,, 
among  other,  cases :  JDonneU  v.  The  State^  2  Ind.  658 ; 
Ross  v.  Faustj  54  Ind.  471 ;  Gardner  v.  Jaques,  54  Ind. 
566 ;  2%6  Walter  A.  Wood  Mowing y  etc..  Machine  Co.  v.  Cald^ 
well,  54  Ind.  270. 

Two  or  three  other  propositions  of  law  may  be  stated, 
and  their  application  to  objections  and  points  made  in 
this  case  will  readily  be  perceived  by  the  parties. 

1.  « The  action  of  the  court  below  in  overruling  a 
motion  to  strike  out  part  of  a  pleading  is  not  available 
as  error  on  appeal  to  the  Supreme  Court."  House  v.  Mc- 
Kinney ,  54  Ind.  240. 

2.  As  a  general  rule,  it  is  not  error  in  the  court  below 
to  overrule  objections  made  to  proceedings  in  such  court, 
where  no  ground  on  which  the  objections  are  based  is 
pointed  out.  JRosenhaum  v.  Schmidt^  54  In4*  231 ;  Bishop 
V.  Welch,  54  Ind.  527. 

8.  An  alien  may  purchase  and  convey  land,  but  at 
common  law  his  title  would  be  liable  to  be  divested  by  an 
inquest  of  office.  2  Kent  Com.  61-2 ;  2  Cooley's  Bl.  Com. 
249,  note  10.  TSo  inquest  has  been  instituted  in  this  case. 
See  the  statutes  of  Indiana  on  the  subject  of  conveyances 
to  and  from  aliens.  1  R.  S.  1876,  p.  61.  Also  Murray  v. 
Kelly,  27  Ind.  42. 

Upon  a  careful  consideration  of  the  whole  record,  the 
judgment  below  is  affirmed,  with  costs. 


878  8UPKEME  COURT  OF  INDIANA. 


Sater  HaLv.  The  State. 


Sater  et  al.  V.  The  State. 

154_6^  CBUflHAL  Law. — IfuUcUneiU, — AhaUmaU, — Grand  Jury. — Irregtdariiy. — ^Ir- 
reguiarity,  not  amoanting  to  corruption,  in  the  selection  or  reawemhling 
of  a  grand  jury,  is  not  ground  for  a  plea  in  abatement  of  an  indictment 
found  by  them. 

Same. — InslruaUon  to  Jury. — SubomaHon  </  Teatimony. — On  the  trial  of  a  de- 
fendant charged  with  a  crime,  it  is  error  in  the  court  to  instruct  the  jury, 
that  if,  from  the  evidence,  they  are  satisfied  that  the  defendant  has  ^  in- 
duced, by  any  means,  any  witness  in  this  case  to  testify  falsely,  such  fact 
would  raise  a  strong  presumption  of  guilt." 

Same. — ^The  perpetration  of  such  act  by  the  defendant  is  a  circumstance, 
which,  with  all  others  in  the  case,  may  be  weighed  by  the  jury  in  de- 
termining the  question  of  guilt  or  innocence. 

Same. — Alibi. — An  instruction  to  the  jury  on  the  trial  of  a  defendant  in  a 
criminal  case,  in  relation  to  uncontradicted  evidence  ofR^red  by  him  to 
establish  an  alibi,  tending  to  cast  a  suspicion  on  such  evidence,  is  erro- 
neous. 

Same. — Emdenee. — Evidence  of  an  oZifrt,  introduced  by  a  defendant,  should 
be  subjected  to  the  same,  and  no  other,  test,  that  evidence  of  any  other 
material  fact  is  subjected  to. 

From  the  Bartholomew  Circuit  Court. 

jP.  T,  Hord  and  Keyes  ^  Smith,  for  appellants. 
C  A.  Buskirkj  Attorney  General,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  for  grand  larceny. 

On  the  28th  day  of  August,  A.  D.  1876,  the  judge  of 
the  Bartholomew  Circuit  Court  made  an  order  that  the 
grand  jury,  which  had  heen  selected  and  empanelled  for 
Bartholomew  county,  at  the  April  term  preceding,  should 
be  summoned  to  reassemble  on  the  first  day  of  the  Sep- 
tember term  then  next  ensuing. 

As  the  record  informs  us,  the  following  proceedings 
were  had  in  relation  to  the  empanelling  of  a  grand  jury 
on  the  first  day  of  the  said  September  term : 

"And  now,  at  this  time,  comes  William  B.  Davis, 
sherijff  of  said  county,  and  brings  with  him  the  following 
panel  of  grand  jurors, to  wit:  John  H.  Long,  Jesse  Wal- 
ker, Jesse  Hunter,  William  White,  Albert  Louden  and 
Tunis  G.  Quick,  six  good  and  lawful  men,  householders 
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or  freeholders  of  said  county,  and  the  court  appoints  John 
H.  Long  foreman  of  said  grand  jury,  and  said  jury  are 
now  duly  sworn  and  empanelled,  and,  after  receiving  the 
charge  of  the  court,  retire  to  their  room  in  care  of  Philip 
Rhodes,  their  sworn  bailiff'." 

On  the  third  day  of  the  term,  the  grand  jury  thus 
empanelled  returned  into  court  an  indictment  against  the 
appellants,  charging  them  with  having,  on  the  3d  day  of 
July,  A.  D.  1876,  stolen  twelve  hundred  dollars,  in  current 
money,  from  one  Edward  Springer. 

The  appellants  appeared  to  the  indictment,  and  pleaded 
in  abatement  of  it,  as  follows : 

^^  The  defendants  now  come  and  plead  in  abatement  of 
the  indictment  returned  herein,  that  the  grand  jury  em- 
panelled and  sworn  at  the  April  term,  1876,  of  the  Bar- 
tholomew Circuit  Court,  were  John  H.  Long,  Albert 
Louden,  Jesse  Hunter,  Robert  M.  Little,  William  H. 
Aiken  and  Tunis  6.  Quick.  That  it  was  the  first  term 
of  their  meeting  as  a  grand  jury,  and  they  were  selected 
and  empanelled  for  the  April  and  September  terms  of 
said  court.  That  the  indictment  herein  was  found  at  the 
September  term,  1876,  of  said  court.  That  said  grand 
jury,  so  empanelled  at  the  April  term,  1875,  of  said  court, 
did  not  return  said  indictment,  but  the  Bartholomew 
Circuit  Court,  at  the  September  term  aforesaid,  called 
together  and  empanelled  another  and  different  grand  jury, 
without  authority  of  law,  to  wit :  John  H.  Long,  Jesse 
Walker,  Jesse  Hunter,  William  M.  White,  Albert  Lou- 
den and  Tunis  G.  Quick.  That  Jesse  Walker  and  Wil- 
liam M.  White  were  substituted  for  Robert  M.  Little  and 
William  H,  Aiken.  That  said  Robert  M.  Little  and  Wil- 
liam H.  Aiken  were,  at  the  September  term  of  said  court, 
and  prior  thereto,  and  continually  since,  residents  of  said 
Bartholomew  county,  and  at  all  times  present  therein, 
and  could  have  been  summoned  to  attend  as  grand  jurors 
at  said  term,  and  would  have  been  present  if  summoned, 
but    defendants   aver  that    they   were   not   summoned. 
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That  at  the  time  of  calling  and  empanelling  said  grand 
jury,  and  of  finding  and  returning  of  said  indictment,  at 
said  September  term  of  court,  defendants  were  not  in 
custody  for  said  alleged  offence,  nor  was  any  indictment 
or  affidavit  pending  against  them,  nor  was  any  charge 
pending  against  them  for  said  offence,  or  for  any  offence. 
And  said  grand  jury  summoned  and  empanelled,  and  who 
returned  said  indictment,  was  not  authorized  by  law,  as 
they  are  advised." 

A  demurrer  was  sustained  to  this  plea  in  abatement,  to 
which  the  appellants  excepted. 

There  was  afterward  a  trial,  resulting  in  the  convic- 
tion of  the  appellants,  and  in  sentencing  each  of  them  to 
imprisonment  in  the  state-prison  for  six  years,  to  disfran- 
chisement  for  one  year,  and  to  pay  a  fine  of  fifty  dollars. 

We  think  the  plea  in  abatement  was  obviously  insuffi- 
cient. No  corrupt  motive  or  other  gross  official  misconduct 
is  alleged  against  the  sheriff  or  any  of  the  other  officers  of 
the  court,  as  a  reason  for  the  failure  to  summon  the  said 
Robert  M.  Little  and  William  H.  Aiken.  No  objection 
can  be  taken  to  the  failure  to  summon  them,  by  plea  in 
abatement,  unless  the  failure  constituted,  in  the  opinion 
of  the  court,  an  irregularity  amounting  to  corruption,  on 
the  facts  alleged  in  the  plea.  No  such  irregularity  was 
alleged  in  the  plea  in  this  case.  2  R.  S.  1876,  p.  419, 
sec.  12. 

When  Little  and  Aiken  failed  to  appear,  the  court  was 
authorized,  in  its  discretion,  to  fill  their  places  with  other 
freeholders  or  householders  of  the  county.  2  R.  S.  1876, 
p.  418,  sec.  10.  It  will  be  presumed  that  the  places  of  the 
absent  grand  jurors  were  filled  under  the  direction  of  the 
court.    Kessler  v.  The  StatSy  60  Ind.  229. 

The  grand  jury  in  this  case  seems  to  have  been  com- 
posed of  the  proper  number  of  duly  qualified  persons  of 
the  county,  and  to  have  been  regularly  sworn  and  charged. 
In  the  absence  of  any  alleged  irregularity,  amounting  to 
corruption,  we  must  presume  that  all  the  legal  steps  were 
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taken  which  were  necessary  to  bring  the  grand  jurors 
properly  into  court,  and  for  their  organization  as  a  grand 
jury.  Bardin  v.  The  State^  22  Ind.  847 ;  Bell  v.  The  State, 
42  Ind.  885 ;  Long  v.  The  State,  46  Ind.  682 ;  Holloway  v. 
The  State,  58  Ind.  554 ;  Ward  v.  The  State,  48  Ind.  289 ; 
Meiers  v.  The  State,  ante,  p.  886. 

On  the  trial,  the  court  instructed  the  jury,  that,  "  if  you 
are  satisfied,  from  the  testimony,  that  the  defendants  have 
caused  or  induced,  by  any  means,  any  witness  in  this  case 
to  testify  falsely,  such  fact  would  raise  a  strong  presump- 
tion of  guilt." 

In  our  opinion,  this  instruction  was  erroneous. 

Wharton  on  Criminal  Law,  vol.  1,  sec.  717,  after  citing 
authorities  on  the  subject  of  false,  forged  and  fabricated 
evidence,  says : 

"  The  fact  of  a  forgery  of  evidence  having  taken  place 
is,  therefore,  simply  a  circumstance  from  which,  in  con- 
nection with  others  (proof  of  the  corpus  delicti  being 
essential),  guilt  may  be  inferred.  Taken  by  itself,  an  in- 
nocent but  weak  man  is  almost  as  likely  to  resort  to  it  as 
is  an  experienced  rogue.  Frequently  an  innocent  man, 
sensible  that,  although  guiltless,  appearances  are  against 
him,  and  not  duly  weighing  the  danger  of  his  being 
detected  in  clandestine  attempts  to  stifle  proof,  has  en- 
deavored to  get  rid  of  real  evidence  in  such  a  way  as  to 
avert  suspicion  from  himself,  or  even  to  turn  it  on  some 
one  else." 

Greenleaf  on  Evidence,  vol.  1,  sec.  87,  in  referring  to 
this  subject,  says : 

"The  fabrication  of  evidence,  however,  does  not  of 
itself  furnish  any  presumption  of  law  against  the  inno- 
cence of  the  party,  but  is  a  matter  to  be  dealt  with  by  the 
jury.  Innocent  persons,  under  the  influence  of  terror 
from  the  danger  of  their  situation,  have  been  sometimes 
led  to  the  simulation  of  exculpatory  facts ;  of  which  sev- 
eral instances  are  stated  in  the  books." 

Undoubtedly,  the  fabrication  of  evidence  by  a  party 
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accused  of  crime  is  always  a  circumstance  to  be  taken 
against  him  as  tending  to  prove  his  guilt.  It  may  some- 
times constitute  a  strong  and  even  powerful  circumstance 
to  be  weighed  in  connection  with  other  evidence  in  the 
case,  but  it  does  not  create  a  legal  presumption  against 
him.  See,  also,  Burrill  Cir.  Ev.,  p.  558 ;  2  Best  Ev.,  sec. 
415.     White  v.  The  State,  31  Ind.  262. 

The  court  also  gave  the  jury  the  following  instruction : 
"  The  defendants  have  introduced  evidence  to  establish 
an  alibij  or,  in  plain  language,  to  show  that  they  were  at 
another  and  difierent  place,  at  the  time  the  alleged  offence 
was  committed.  This  evidence  should  be  considered  by 
you,  and  if  it  raises  a  reasonable  doubt  in  your  minds  as 
to  the  defendants'  guilt,  or  either  one  of  them,  you  should 
give  the  defendants  the  benefit  of  such  a  doubt  and  acquit 
them.  Evidence  of  this  kind,  in  question,  should  be  sub- 
jected by  you  to  a  severe  scrutiny ;  you  should  sift  it  rig- 
orously, and  consider  it  in  connection  with  all  the  other 
evidence  in  the  case.  It  is  not  an  uncommon  artifice,  to 
give  coherence  and  effect  to  a  fabricated  defence  of  this 
kind,  by  assigning  the  event  of  another  time  to  that  on 
which  the  oftence  was  committed,  so  that  the  events,  being 
true  in  themselves,  are  necessarily  consistent  with  each 
other,  and  false  only  as  they  are  applied  to  the  time  in 
question.  Still,  if,  when  fully  considered  with  the  other 
evidence  before  you,  it  raises  a  reasonable  doubt  as  to  the 
defendants'  guilt,  you  should  acquit  them." 

We  are  also  of  the  opinion,  that  this  instruction  did 
not  state  the  law  correctly,  as  applicable  to  the  evidence 
in  the  cause.  Taken  altogether,  it  tended  too  strongly  to 
cast  suspicion  on  an  alibi  as  a  defence^  and  to  prejudice 
the  minds  of  the  jury  against  such  a  defence.  It  seems  to 
have  been  intended,  too,  by  it  to  lay  down  a  more  rigor- 
ous rule  for  the  consideration  of  evidence  tending  to  prove 
an  alibi  than  was  required  as  to  other  evidence  in  the 
cause.  It  is  probably  true,  that  when  a  case  is  otherwise 
fully  made  out,  evidence  produced  to  prove  an  cdibi  ought 
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to  be  Bcratinized  very  carefully ;  but  we  are  not  aware 
that  any  difi'erent  rule  applies  to  such  a  case  than  is  appli- 
cable to  any  other  affirmative  defence. 

In  French  v.  The  State,  12  Ind.  670,  it  was  said :  «  We 
must  inquire,  then,  whether  the  rule  of  law  is  different  in 
a  case  where  the  defence  of  an  alibi  is  set  up,  from  what 
it  is  in  cases  where  other  affirmative  matter  is  relied  on. 

"  We  have  found  no  elementary  writer  asserting  such  a 
proposition."    See,  also,  1  Greenl.  Ev.,  18th  ed.,  sec.  81  c. 

In  Kaufman  v.  The  State,  49  Ind.  248,  this  court  said : 
'^An  alibi  is  a  legitimate  defence,  and  if  the  evidence 
touching  it  was  sufficient  to  raise  a  reasonable  doubt  of 
the  appellant's  guilt  in  the  minds  of  the  jury,  it  should 
have  been  considered,  although  the  aiibi  did  not  cover  the 
whole  time  during  which  the  crime  was  committed." 
Adanis  v.  The  State,  42  Ind.  378 ;  Binns  v.  The  State,  46 
Ind.  811. 

In  the  case  before  us,  the  State  relied  entirely  on  cir- 
cumstantial evidence  for  the  conviction  of  the  appellants. 
,As  to  many  of  the  matters  relied  on,  there  was  a  sharp 
conflict  between  the  testimony  of  some  of  the  witnesses. 
Several  witnesses  testified  that  the  appellants  stayed  all 
night  at  the  house  of  Stephen  Sater,  a  quarter  of  a  mile 
distant  from  the  scene  of  the  crime,  the  night  during 
which  the  larceny  was  committed,  which  was  on  a  Sun- 
day night.  No  one  testified  to  having  seen  the  appellants 
outside  of  Stephen  Sater's  house  that  night.  Under  the 
circumstances,  we  think,  there  was  nothing  in  the  evi- 
dence which  justified  the  suspicion  cast  by  the  instruction 
on  the  alibi  relied  on  in  this  case,  and  on  the  testimony 
given  to  sustain  it.  Line  v.  The  Staie,  51  Ind.  172.  If 
there  had  been  a  conflict  in  the  testimony  as  to  the  time 
covered  by  the  alibi,  the  instruction  might  have  been  appli- 
cable, but  there  was  no  such  conflict  in  this  case.  In 
other  respects  the  instruction  stated  the  law  correctly. 

Several  other  questions  were  reserved  on  the  trial,  but 
as  the  judgment  must  be  reversed  for  the  errors  already 
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noticed,  and  as  these  questions  may  not  arise  on  a  subse- 
quent trial,  we  will  not  consider  them  now. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

The  clerk  will  give  the  necessary  notice  for  the  return 
of  the  prisoners. 


Stevens  v.  McClure. 

Beflevht. — Ddifwe. — Damages, — ^Pernonal  property  left  by  the  grantor 
npon  real  estate  conveyed  to  a  married  woman  was  replevied  from  her 
husband  by,  and  delivered  to,  snch  grantor  on  the  day  following  that  on 
which  demand  therefor  had  been  made. 

Hdd,  that  the  plaintiff  was  entitled  to  nominal  damages. 

Hddf  also,  that,  in  the  absence  of  evidence  of  damage,  an  aseessment  of 
damages  equal  to  the  value  of  the  property  replevied  was  excessive. 

From  the  Dearborn  Circuit  Court. 

W.  H.  BainbridgCj  F.  Ad/dnson  and  G.  M.  Roberts^  for 
appellant. 
N.  S.  Givan^  for  appellee. 

Perkins,  C.  J. — Suit  commenced  before  a  justice  of  the 
peace,  to  recover  possession  of  a  fanning-mill.  The  mill 
was  taken  by  the  officers,  by  virtue  of  the  writ,  and  de- 
livered to  the  plaintiff.  The  suit  was  brought  against 
Isaac  Stevens,  on  whom  the  demand  for  the  mill  was 
made.  The  cause  went  by  appeal  to  the  circuit  court. 
Jury  trial  in  that  court,  verdict  for  the  plaintiff,  and  for 
ten  dollars  damages  for  the  detention  of  the  property. 
New  trial  denied,  and  judgment  on  the  verdict. 

The  only  assignment  of  error  in  this  court  is,  that  the 
circuit  court  erred,  in  overruling  the  motion  for  a  new 
trial. 

The  grounds  upon  which  the  motion  for  a  new  trial 
was  rested  were, — 
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1.  There  was  no  proof  of  any  damage ;  and^ 

2.  The  damages  given  were  excessive. 

The  evidence  is  before  us  by  a  bill  of  exceptions. 

Ko  attempt  was  made  by  the  plaintifi'  to  prove  damage, 
resulting  from  the  taking  and  detention  of  the  property. 

The  property  was  not  wrongfully  taken  from  the  plain- 
tiff. It  came  to  the  possession  of  the  wife  of  the  defend- 
ant in  this  manner,  viz.:  The  plaintiff  sold  and  delivered 
possession  to  her,  between  two  and  three  years  prior  to 
the  commencement  of  this  suit,  of  a  farm.  This  fanning- 
mill  was  in  the  barn  on  the  farm  at  the  time,  and  had 
never  been  called  for  till  the  day  before  the  commence- 
ment of  this  suit.  Mrs.  Stevens,  the  purchaser  of  the 
farm,  supposed  it  was  abandoned  to  her  in  the  trade,  as  it 
had  been  left  over  two  years  in  the  barn,  where  it  was 
when  possession  of  the  farm  was  delivered  to  her,  and 
where  she  had  suffered  the  inconvenience  of  giving  it 
storage  since  that  time. 

Her  possession  of  the  mill  was  not  wrongful  till  after 
demand  and  refusal.  The  demand  was  made  upon,  and 
suit  brought  against,  the  husband.  It  was  replevied  the 
next  day  after  demand,  and  delivered  to  the  plaintiff.  The 
plaintiff  lost  no  use  of  the  mill,  even  for  that  day,  as  it 
was  proved  on  the  trial  that  the  mill  was  so  broken  and 
but  of  repair  that  it  was  incapable  of  use  when  left  in 
the  barn,  and  had  so  continued  ever  since. 

The  highest  value  put  upon  the  mill  by  any  witness 
was  ten  dollars,  while  the  minority  of  the  witnesses  put 
the  value  at  from  two  to  five  dollars. 

In  such  a  state  of  facts,  was  the  jury  justified  in  giving 
ten  dollars  damage  for  the  detention  of  the  mill  ?  This 
is  the  only  question ;  for,  if  the  jury  were  not,  the  court 
erred  in  refusing  a  new  trial. 

We  answer  the  question  in  the  negative.  But  nominal 
damages  should  have  been  given,  and  where  the  damages 
^ven  are  so  large,  in  proportion  to  the  value  of  the  prop- 
VoL.  LVI.— 26 
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erty  detained,  as  in  this  case,  the  damages  were  more  than 
nominal ;  and  under  the  circumstances  of  this  ease,  were 
excessive,  and  entitled  the  party  to  a  new  trial.  See 
Blackwdl  v.  Acton^  88  Ind.  425. 

We  have  not  considered  whether  the  demand  was  made 
upon,  and  the  suit  hrought  against,  the  proper  person. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded^ for  further  proceedings. 


Marts,  Guardian,  9.  Brown,  Guardian. 

GUABDUN  AHD  Wabd.— Fore^  Ottardum.— Domcteie  Gnordiaii.— The  act 
of  May  3d,  1869,  (2  R.  &  1876,  p.  593,)  in  relaUon  to  foreign  guardians, 
authorizes  the  foreign  guardian  of  non-resident  wards  to  petition  the 
circuit  court  of  this  State,  having  jurisdiction  of  a  domestic  guardian 
of  such  wards,  who  has  in  his  hands  assets  belonging  to  them,  for  an  order 
to  the  latter  to  paj  such  assets  over  to  the  former. 

8axe. — Fawer  <ff  Cwwi  cner  Astds. — Such  circuit  court  has  the  power  to 
make  such  order,  when,  in  its  judgment  and  in  the  exercise  of  a  sound 
discretion,  it  deems  such  order  to  be  for  the  best  interests  of  the  ward. 

Same. — D^enee.— Jfstuiin^. — ^To  such  petition,  an  answer,  averring  the  un- 
fitness of  the  persons  with  whom  such  wards  reside  to  have  chai*ge  of 
them,  that  they  had  been  removed  from  this  Stale  by  their  mother  with- 
out the  consent  of  the  domestic  guardian,  and  that  education  and  main- 
tenance for  them,  free  of  charge,  could  be  provided  in  this  State,  is  insuf- 
ficient. 

Prom  the  Warrick  Circuit  Court. 

J.  S.  Moore,  for  appellant. 

(7.  A.  DeBrtder  and  U.  It.  HaJtfield,  for  appellee. 

BiDDLB,  J. — ^The  petition  in  this  case  shows,  that  the 
appellee  is  a  resident  of  the  county  of  Reno,  in  the  State 
of  Kansas ;  that  he  is  the  guardian  of  the  persons  and 
estates  of  Charles  Gardner  and  August  Gardner,  minor 
heirs  of  August  Gardner,  deceased,  late  of  Warrick 
County,  Indiana;  that  the  said  minors  reside  with  their 
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mother,  Eliza  Laroge,  in  the  town  of  Hutchinson,  in  Bene 
County,  State  of  Kansas ;  that,  on  the  18th  day  of  August, 
1874,  the  petitioner  was  duly  appointed  their  guardian — 
setting  forth  his  letters  of  guardianship,  bond,  oath'  etc.; 
that  Allen  Marts  was  appointed  guardian  of  said  minors 
in  Warrick  County,  State  of  Indiana,  and  has  in  his  hands 
the  sum  of  four  thousand  dollars,  which  sum  of  money  is 
all  the  personal  property  belonging  to  said  minors,  who 
are  of  tender  years,  and  reside  with  their  mother  as  afore- 
said, to  be  reared,  maintained  and  educated  at  their  said 
home  in  Kansas.  Prayer,  that  said  Marts  be  required  to 
settle  up  the  matters  of  his  guardianship,  and  be  required 
to  pay  whatever  balance  may  be  in  his  hands  to  the  peti- 
tioner,  and  for  general  relief. 

Answer: 

First.    General  denial. 

Second.  That  the  father  and  mother  of  said  minors 
were  married  in  Warrick  County,  State  of  Indiana;  that 
said  minors,  now  of  the  ages  of  six  and  eight  years,  were 
born  and  reared  in  said  county  of  Warrick;  that  their 
mother  resided  in  said  county  until  the  spring  of  1878 ; 
that  the  estate  of  said  minors  has  been  reduced  to  posses- 
sion, and  is  now  at  interest,  well  secured ;  that  said  defend- 
ant was  appointed  as  such  guardian,  at  the  request  of  the 
mother  and  other  relations;  that  the  mother,  in  1868, 
married  Otto  Laroge,  who  is  dissipated,  cruel  and  im- 
provident; that  he  has  squandered  the  property  of  Eliza, 
the  mother  of  the  minors,  and  made  ineffectual  attempts 
to  obtain  allowances  for  the  support  of  said  minors ;  that 
Peter  Gardner  and  Charles  Gardner,  uncles  of  said  minors, 
^^have  manifested  a  willingness  to  educate,  board  and 
clothe  said  wards,  in  sickness  and  health,  without  reward 
or  compensation;''  that  said  Otto  became  involved  in 
debt,  and  was  compelled  to  sell  the  real  estate  belonging 
to  said  Eliza,  and  that  they  left  said  county  and  went  to 
Kansas,  where  they  now  reside,  without  the  knowledge 
or  consent  of  the  defendant,  and  took  said  children  with 
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them ;  that  he  pursued  them  with  the  intention  of  bring- 
ing said  children  back,  but  was  unable  to  overtake  them, 
etc.    Wherefore  he  prays  judgment,  etc. 

A  demurrer,  alleging  a  want  of  sufficient  facts,  was  filed 
to  the  second  paragraph  of  answer,  sustained  by  the  court, 
and  exception  reserved.  Trial  by  the  court,  finding  for 
the  appellee,  motion  for  a  new  trial  overruled,  judgment, 
exception,  appeal. 

The  evidence  is  not  before  us.  We  must,  therefore, 
presume  that  the  finding  is  correct. 

Such  proceedings  by  a  foreign  guardian  are  authorized 
by  the  act  of  May  8d,  1869,  2  R.  8.  1876,  p.  598,  and 
approved  in  the  case  of  Shook  v.  The  State^  ex  rel.y  etc.,  58 
Ind.  403.  The  court  has  general  chancery  jurisdiction  in 
such  cases,  and,  having  jurisdiction  over  the  resident  guar- 
dian and  the  funds  in  his  hands,  belonging  to  the  ward, 
has  the  power  to  order  such  funds  to  be  paid  over  to  the 
guardian  in  another  state,  where  the  ward  is  domiciled. 
The  question  of  the  exercise  of  this  power  is  addressed  to 
the  sound  judicial  discretion  of  the  court,  to  be  deter- 
mined upon  principles  of  equity  and  justice,  and  comity 
between  the  states;  and  when  it  appears  for  the  best 
interests  of  the  ward,  and  does  not  appear  that  any  prin- 
ciple of  public  policy  will  be  violated,  or  the  legal  rights 
of  citizens  of  this  State  injured,  the  court  should  grant 
the  order.    Earl  v.  Dresser,  80  Ind.  11. 

According  to  these  principles,  we  can  not  say  that  the 
facts  set  up  in  the  second  paragraph  of  the  answer  are 
sufficient  to  necessarily  bar  the  action ;  and  there  being 
nothing  in  the  record  to  inform  us  that  the  court  did  hot 
exercise  a  sound  judicial  discretion,  in  making  the  order 
complained  of,  the  judgment  must  be  affirmed,  with  costs. 
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Evidence. — Psyment. — Promiatory  NoU,'-^Ida^ifcaiion, — In  an  action 
against  the  heirs  of  an  intestate,  to  foreclose  a  mortgage  upon  real  estate 
secaring  two  promissory  notes,  all  executed  hy  the  latter  in  his  lifetime, 
the  defendants,  under  a  plea  of  payment  of  such  notes,  introduced  in 
evidence  a  writing  executed  by  the  plaintiff  and  such  intestate,  reciting 
that  certain  pergonal  property  deliyered  by  the  latter  to  the  former  had 
been  ''paid  by  the  two  notes''  held  by  the  plaintiff  against  the  intestate. 

HMj  that,  in  the  absence  of  evidence  identifying  the  notes  mentioned  in 
the  writing  as  being  those  sued  upon,  a  finding  of  payment  of  the  same 
is  erroneous. 

From  the  Clark  Circuit  Court 

J.  S.  StotsenJburg,  for  appellant. 

(7.  L.  Dunham  and  M.  Clegg^  for  appellees. 

HowK,  J. — ^The  appellant,  as  plaintiff,  sued  the  appel« 
lees,  as  defendants,  in  the  court  below,  to  foreclose  certain 
mortgages,  alleged  to  have  been  executed  to  the  appellant 
by  one  Martin  Hartz,  then  deceased,  in  his  lifetime,  on 
certain  real  estate  in  Clark  county,  Indiana.  The  appel- 
lee Mary  Hartz,  as  the  widow  and  only  heir  of  said  Mar- 
tin Hartz,  deceased,  and  her  co-appellee,  Lytel  Campbell, 
as  a  junior  mortgagee,  were  the  only  defendants  to  the 
action. 

Appellant's  complaint  was  in  three  paragraphs,  and 
each  paragraph  counted  on  a  different  mortgage  and  cer- 
tain notes  described  therein,  alleged  to  have  been  executed 
by  said  Martin  Hartz,  deceased,  in  his  lifetime.  In  the 
first  paragraph,  the  appellant  declared  upon  a  mortgage, 
bearing  date  on  the  19th  day  of  February,  1869,  and  a 
note  of  the  same  date  for  three  hundred  and  sixty-one 
dollars,  secured  by  said  mortgage,  and  alleged  that  said 
note  was  due  and  unpaid,  and  that  said  mortgage  was 
duly  recorded  in  the  recorder's  office  of  said  county,  on 
the  16th  day  of  March,  1869. 

In  his  second  paragraph,  the  appellant  declared  upon  a 
mortgage,  dated  May  24th,  1869,  and  a  note  of  the  same 
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date  for  fonr  hundred  dollars,  secured  by  said  mortgage, 
and  alleged  that  said  note  was  due  and  unpaid,  and  that 
said  mortgage  was  duly  recorded  in  the  recorder's  office 
of  said  county,  on  the  7th  day  of  June,  1869. 

And  in  the  third  paragraph  of  his  complaint,  the  appel- 
lant declared  upon  three  notes,  one  dated  August  2d, 
1872,  for  one  hundred  and  ninety  dollars,  one  dated  Sep- 
tember 16th,  1872,  for  one  hundred  and  eighty-five  dol- 
lars, and  one  dated  October  15th,  1872,  for  one  hundred 
and  seventy-five  dollars,  and  a  mortgage,  dated  January 
22d,  1873,  securing  said  three  notes,  and  alleged  that  said 
notes  were  due  and  unpaid,  and  that  said  mortgage  was 
duly  recorded  in  the  recorder's  office  of  said  county,  on 
the  22d  day  of  January,  1878. 

Appellant  demanded  judgment  for  the  foreclosure  of 
said  mortgages,  and  the  sale  of  the  mortgaged  property, 
or  so  much  as  might  be  necessary  to  pay  said  notes,  and 
for  other  proper  relief. 

The  appellee  Mary  Hartz  filed  her  separate  answer,  in 
seven  paragraphs,  to  appellant's  complaint ;  but  appellant's 
demurrers  were  sustained  by  the  court  below  to  the  third, 
fourth,  and  seventh  paragraphs  of  said  answer.  The  first, 
second,  fifth,  and  sixth  paragraphs  of  said  answer  were, 
in  substance,  as  follows : 

First.  A  general  denial  of  all  the  allegations  of  the 
complaint ; 

Second.  A  special  plea  of  payment  of  the  two  notes 
described  in  the  first  and  second  paragraphs  of  appellant's 
complaint ; 

Fifth.  That  the  notes  and  mortgages  mentioned  in 
appellant's  complaint  were  given  without  any  considera- 
tion whatever ;  and. 

Sixth.  A  general  plea  of  payment  by  said  Martin  Hartz, 
deceased,  in  his  lifetime,  of  all  the  notes  sued  on. 

The  appellant  replied,  by  a  general  denial,  to  the  sec- 
ond, 'fifth,  and  sixth  paragraphs  of  the  answer. 

As  between    the  appellee    Lytel  Campbell    and  the 
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appellant,  there  waA  and  is  no  real  controversy,  in  this 
action. 

The  isBoes  joined  between  the  appellant  and  the  appellee 
Mary  Hartz,  in  this  action,  were  tried  by  the  court  below, 
and  a  finding  made  in  favor  of  said  Mary  Hartz.  And, 
over  the  appellant's  motion  for  a  new  trial  and  exception 
saved,  judgment  was  rendered  by  the  court  below  upon 
the  finding,  in  favor  of  the  appellee  Mary  Hartz. 

In  this  court,  the  only  alleged  error  of  the  court  below, 
assigned  by  the  appellant,  is  the  overruling  of  his  motion 
for  a  new  triaL  And  the  only  causes  for  such  new  trial, 
assigned  by  the  appellant,  were,  that  the  finding  of  the 
court  below  was  not  sustained  by  sufficient  evidence,  and 
that  it  was  contrary  to  law.  So  that  the  only  question  in 
this  case  for  our  consideration  is  this,  was  the  finding 
of  the  court  below,  in  this  cause,  sustained  by  any  suffi- 
cient evidence  ? 

A  bill  of  exceptions,  containing  all  the  evidence  on  the 
trial,  is  properly  in  the  record.  The  appellant  proved  the 
execution  of  the  notes  and  mortgages,  described  in  his 
complaint,  by  said  Martin  Hartz,  deceased,  in  his  lifetime, 
and  then  gave  in  evidence  the  said  notes  and  mortgages. 
Appellant  also  proved,  that  said  Martin  Hartz  died  at 
Otisco,  in  said  county,  on  the  1st' day  of  July,  1875,  leav- 
ing the  appellee  Mary  Hartz  his  widow  and  only  heir  at 
law.  The  evidence,  thus  given,  made  a  prima  facie  case 
for  the  appellant. 

The  appellee  Mary  Hartz  offered  no  evidence  what- 
ever, in  support  of  the  fifth  paragraph  of  her  answer, 
impeaching  or  calling  in  question,  in  any  manner,  the 
consideration  of  any  or  either  of  the  notes  or  mortgages 
sued  on  in  this  action.  Nor  did  said  appellee  produce  or 
ofier  any  evidence  whatever,  which  tended,  even  in  the 
remotest  degree,  to  show  that  any  or  either  of  the  notes 
described  in  the  third  paragraph  of  appellant's  complaint 
had  been  paid  in  any  manner,  at  any  time,  in  whole  or  in 
part,  beyond  the  payment  of  interest  thereon.    In  support 
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of  the  second  paragraph  of  her  answer,  the  appellee  Marj 
Hartz  gave  in  evidence  a  written  contract  or  agreement, 
dated  April  15th,  1872,  executed  by  the  appellant  and  the 
said  Martin  Hartz,  whereby  said  Hartz,  in  consideration 
of  one  tboosand  dollars  to  him  paid  by  the  appellant, 
sold  and  transferred  to  the  appellant  all  the  stock  of 
merchandise  of  said  Martin  Hartz,  in  his  store  in  Otisco, 
in  said  county;  and  said  contract  or  agreement  closed 
with  these  words :  ^^  The  said  thousand  dollars  were  paid 
by  the  two  notes  which  the  said  Schafer  holds  on  the  said 
Hartz."  It  was  alleged  in  the  second  paragraph  of  appel- 
lee's answer,  that  ^^  the  two  notes,"  mentioned  in  said  con- 
tract, were  the  notes  described  in  the  first  and  second  par- 
agraphs of  the  appellant's  complaint ;  but  not  one  word  of 
evidence  was  ofifered  by  siud  appellee  in  suppK)rt  of  this  alle- 
gation. On  the  contrary,  the  evidence  adduced  on  the 
trial  by  the  appellee  Mary  Hartz  rebuts  any  inference 
even,  which  might  otherwise  have  been  drawn  from  the 
closing  sentence  of  the  written  contract,  and  shows  very 
conclusively  to  our  minds,  that  ^^tbe  two  notes,"  men- 
tioned in  the  written  contract,  are  not  the  notes  sued  on 
in  the  first  and  second  paragraphs  of  appellant's  complaint, 
nor  either  of  them.  Of  course,  the  written  contract  could 
not  have  referred  to  the  notes,  nor  any  of  them,  sued  on 
in  the  third  paragraph  of  appellant's  complaint ;  for  all  of 
these  notes  were  given  several  months  after  the  execution 
of  said  contract. 

The  appellee  Mary  Hartz  gave  in  evidence  certain 
receipts,  executed  by  the  appellant  to  said  Martin  Hartz, 
and  found  among  his  papers  after  his  death,  which  receipts 
showed,  that  Martin  Hartz  had  paid  the  appellant,  semi- 
annually, interest  on  the  two  notes  sued  on  in  the  first 
and  second  paragraphs  of  appellant's  complaint,  for  nearly 
three  years  after  the  date  of  said  written  contract.  And 
the  appellant  gave  in  evidence,  from  the  day-book  of  said 
Martin  Hartz,  certain  entries  therein,  proved  to  be  in  the 
handwriting  of  said  Martin  Hartz,  which  entries  showed 
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the  same  payments  of  interest,  on  the  same  notes,  and  for 
the  same  period  of  time,  as  were  shown  by  the  receipts 
pat  in  evidence  by  the  appellee.  This  evidence,  it  seems 
to  us,  completely  rebats  and  overcomes  any  possible  infer- 
ence, to  be  drawn  from  the  language  used  in  said  written 
contract,  that  ^^  the  two  notes,"  mentioned  therein,  could, 
by  any  possibility,  be  the  notes  sued  on  in  the  first  two 
paragraphs  of  appellant's  complaint.  And  Judge  M.  C. 
Hester,  a  witness  for  appellant,  identifies  ^^  the  two  notes," 
mentioned  in  the  written  contract  or  agreement,  the  exe- 
cution of  which  he  had  attested,  in  these  words :  <<  Scha- 
fer held  these  notes,  and  wanted  himself  secured ;  Schafer 
having  then  no  security  on  these  notes."  These  are  the 
notes  mentioned  in  the  written  contract,  but  they  are  cer- 
tainly not  the  notes  sued  on  in  the  first  and  second  para- 
graphs of  appellant's  complaint;  for  each  of  these  latter 
notes  was  secured,  on  the  day  of  its  date,  by  mortgage  on 
real  estate. 

Our  conclusion  is,  that  there  is,  in  this  case,  an  utter 
want  of  any  sufficient  evidence  to  sustain  the  finding  of 
the  court  below ;  and,  therefore,  we  hold,  that  the  court 
below  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  judgment  of  the  court  below,  in  favor  of  the  appel- 
lee Mary  Hartz,  and  against  the  appellant,  is  in  all  things 
reversed,  at  the  costs  of  said  appellee,  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  appellant's  mo- 
tion for  a  new  trial,  and  for  further  proceedings. 
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Rbed  bt  al.  v.  Spatbe. 

Intebbooatorieb  to  Pabty.— i^ticiice. — New  Trial — Auignmeni  of  Error.— 
Supreme  Court. — The  action  of  the  circuit  court  upon  a  motion  to  reject 
interrogatories  to  a  party,  filed  with  a  pleading  in  a  cauae,  is  not  ground 
for  a  new  trial,  and  can  only  be  presented  to  the  Supreme  Gonrt,  on  ap- 
peal, by  assigning  such  action  as  error. 

Same. — Failure  to  Angwer. — Judgment  as  upon  Default. — Where,  because  of 
the  failure  of  such  party  to  answer  such  interrogatories,  judgment  as 
upon  defanlt  is  rendered  against  him,  such  action  is  not  ground  for  a 
new  trial. 

Same. — ^Where  such  judgment  is  rendered  against  a  party  appearing  to  the 
action,  without  an  exception,  no  question  in  relation  to  the  rendition  of 
such  judgment  can  be  presented  by  him  to  the  Supreme  Court,  on  ap- 
peal, if  he  had  made  no  motion,  in  the  lower  court,  to  set  aside  such  de- 
fault 

Same. —  When  Default  fnay  be  taken, — A  default  may  be  taken  against  the 
defendant  in  an  action  upon  any  day,  subsequent  to  the  first,  of  the  term 
at  which  he  was  summoned  to  appear. 

From  the  Kosciusko  Circuit  Court. 

C.  ClemanSy  for  appellants. 
H.  S.  BiggSj  for  appellee. 

BiDDLB,  J. — Complaint  on  a  promissory  note,  by  the 
appellee,  against  the  appellants.  After  the  complaint 
had  been  filed,  and  after  a  rule  for  answer  had  been 
granted  against  the  appellants,  the  appellee  filed  interrog- 
atories to  be  answered  by  the  appellants.  The  appel- 
lants moved  to  reject  the  interrogatories.  The  motion 
was  overruled,  and  exception  taken.  The  court  then  put 
the  appellants  under  rule  to  answer  the  interrogatories. 
It  is  insisted  by  the  appellants,  that  this  practice  is  irregu- 
lar,— ^that  the  interrogatories  should  have  been  filed  with 
the  complaint  at  the  same  time  the  complaint  was  filed, 
and  could  not  be  filed  afterwards.  Whether  this  practice 
is  right  or  wrong,  we  can  not  review  it  in  this  case.  The 
question  is  not  properly  presented.  If  an  error  was  com- 
mitted, it  was  not  an  "  error  of  law  occurring  at  the  trial." 
It  is  obvious  that  a  new  trial  would  not  correct  such  an 
error ;  for,  after  a  new  trial  was  granted,  the  error  would 
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stand  in  the  record  the  same  as  before.  Such  a  question 
can  be  presented  only  by  an  assignment  of  error.  This 
the  appellants  have  not  made ;  the  question  is  therefore 
not  before  us. 

The  appellant  Gibson  withdrew  his  appearance  and 
was  defaulted.  The  other  appellants  answered  by  a  gen- 
eral denial,  and  because  the  other  appellants,  Charles  F. 
Beed  and  Stephen  Reed,  failed  to  answer  the  interroga- 
tories, the  court  considered,  <^  that  judgment  be  entered 
against  said  defendants  as  upon  a  default,"  and  proceeded 
to  assess  the  appellee's  damages.  To  this  ruling  the  ap- 
pellants did  not  except,  but  moved  for  a  new  trial,  without 
moving  to  set  aside  the  default,  and  assigned  the  ruling 
on  the  interrogatories  as  a  cause  for  a  new  trial. 

We  do  not  think  the  record  presents  any  question. 
There  was  no  trial — the  default  admitted  the  facts — and 
it  would  be  a  contradiction  of  terms  to  hold  that  there 
could  be  a  new  trial,  where  there  had  been  no  trial.  The 
form  of  the  trial  was  a  nullity.  Besides,  granting  a  new 
trial  would  not  set  aside  the  default.  That  would  still  re- 
main in  force  after  the  new  trial  was  granted.  Fisk  v.  Baker ^ 
47  Ind.  584.  And,  whether  the  default  was  right  or  wrong, 
the  appellants  could  not  be  relieved  against  it  except  by 
motion,  which  they  did  not  make ;  and  where  the  parties 
have  appeared  to  the  action,  as  in  this  case,  there  can  be 
no  relief  granted  in  this  court,  unless  it  has  been  asked 
for  and  denied  in  the  court  below.  Barnes  v.  Conner^  89 
Ind.  294,  and  the  numerous  authorities  there  cited.  Also, 
Johnson  V.  Ikerd,  48  Ind.  380. 

It  is  also  urged  as  error,  by  the  appellants,  that  the 
court  pronounced  the  judgment  by  default  on  the  eighth 
day  of  the  term,  when  the  cause  was  set  down  for  trial  on 
the  sixteenth  day  of  the  term.  There  is  no  bill  of  excep- 
tions in  the  record  to  show  us  that  the  cause  was  set  down 
for  trial  on  the  sixteenth  day;  besides,  if  there  was,  a 
default  may  be  taken  on  any  day  of  the  term  after  the 
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first,  and,  having  been  taken,  the  parties  can  be  relieved 
against  it  only  in  the  manner  pointed  ont  above. 

That  the  evidence  does  not  sustain  the  finding  as  to  the 
amount  of  damages,  and  that  the  damages  are  excessive, 
are  also  insisted  upon  as  errors ;  but  we  think  the  evi- 
dence as  to  the  amount  of  damages  clearly  sustains  the 
finding. 

Other  errors  are  insisted  upon,  but  they  are  such  as  the 
parties  could  be  relieved  against  only  by  moving  to  set 
aside  the  judgment  of  default,  which  was  not  done. 

The  judgment  is  affirmed,  with  costs. 


The  Citizens  Street  R.  W.  Co.  op  Port  Wayne  v- 

Caret,  bt  her  next  Friend. 

Neougzncb. — EaUroad  Company, — Acts  of  Empkyte^—AfHon  far  h^wry. — 
A  child  aged  two  and  one-half  yean,  under  the  care  of  another  aged 
four  years,  was  standing  upon  a  crossing  of  a  public  street,  within  from 
three  to  five  feet  of  the  track  of  a  street  railroad,  intersected  by  snch 
crossing,  being  a  sufficient  distance  away  to  escape  harm,  in  its  passage, 
from  a  horse  car  then  approaching,  on  a  down  grade,  at  the  proper  time 
aud  rate  of  speed,  and  in  charge  of  a  competent  and  carefnl  driver,  who 
was  also  acting  aj«  conductor,  in  the  regular  employ  of  the  company 
owning  and  operating  such  railroad.  Such  child,  so  standing,  was  seen 
by  such  driver  while  his  car  was  yet  sixty,  and  again  while  but  twenty, 
feet  distant  from  such  crossing,  when  his  attention  was  called  to  a  pas- 
senger entering  the  car,  and  to  other  chUdren  standing  upon  the  other 
side  of  such  track.  When  the  head  of  his  horse  was  within  ttam  three 
to  five  feet  of  such  crossing,  such  child  was  noticed  by  such  driver  to  be 
moving  toward  such  track,  in  front  of  the  horse,  and,  notwithstanding 
the  utmost  endeavor  of  such  driver  to  protect  such  child,  by  stopping 
the  car,  the  child  was  trampled  down  and  run  over  by  the  car  before  it 
could  be  stopped,  thereby  receiving  injuries  for  whidi  an  action  to  re- 
cover damages  was  instituted  against  such  company. 

£eM,  that  such  facts  show  no  negligence  on  the  part  of  such  driver. 

HeU,  also,  that  it  was  not  the  duty  of  the  driver  to  have  stopped  his  car 
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either  the  first  or  Beoood  time  he  noticed  the  child  so  standing  on  the 
croesing. 
Hdd,  also,  that  it  is  not  the  duty  of  such 'company  to  cause  its  cars  to  he 
moved  at  a  walking  pace. 

From  the  Allen  Circuit  Court. 

B.  8.  Taylor,  L.  M.  Ninde,  W.  H.  Coombs,  W.  H.  R. 
Miller  and  JR.  C.  Bell,  for  appellant. 

A.  A.  Purman,  J.  Morris  and  W.  H.  Withers,  for  appel- 
lee. 

Perkins,  C.  J. — Suit  by  appellee,  an  infant,  by  her  next 
friend,  M.  M.  Carey,  against  appellant,  to  recover  dam- 
ages for  injury  alleged  to  have  been  negligently  inflicted 
by  appellant,  upon  appellee,  without  fault  on  her  part. 

Answer:    General  denial. 

Trial  by  jury,  verdict  for  appellee  for  twelve  hundred 
dollars,  and  judgment,  over  a  motion  for  a  new  trial,  on 
the  verdict.  With  their  general  verdict,  the  jury  returned 
answers  to  interrogatories  put  by  each  of  the  parties ;  on 
the  part  of  the  appellee,  the  following : 

"  1.  Was  the  plaintiif  injured  by  the  horse  and  car  of 
defendant  crushing  her  leg  ? 

"  Answer.    Yes. 

<^  2.  Was  she,  at  the  time,  about  two  and  a  half  years 
old? 

"  Answer.    Yes. 

"  8.  Did  the  driver  of  the  defendant's  car,  which  passed 
over  her,  know  her,  and  know  her  at  the  time  ? 

"  Answer.    Yes. 

<^  4.  Did  the  said  driver  see  the  plaintiff  standing  about 
three  feet  from,  and  in  dangerous  proximity  to,  the  defend- 
ant's track,  when  sixty  feet  distant  from  her  ? 

**  Answer.    Yes,  from  three  to  five  feet. 

''  5.  Could  the  driver  have  stopped  the  car  before  reach- 
ing the  place  where  the  plaintiff  was  standing? 

^  Answer.    Yes. 

'^  6.  Could  the  driver,  after  he  first  saw  plaintiff*,  have 
got  his  horse  and  car  so  under  his  control  as  to  have 
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avoided  injuring  the  plaintiff,  notwithstanding  her  con- 
duct ? 

"  Answer.    Yes. 

"7.  Did  the  driver,  aft^r  seeing  the  plaintiff  near 
defendant's  track,  and  in  dangerous  proximity  thereto, 
turn  round  and  talk  with  some  one  in  the  car,  or  make 
change  for  some  one,  so  that  he  did  not  see  her  again 
until  within  twenty  feet  of  her?  did  he  not  then  turn  to 
the  other  side  of  the  platform,  look  in  a  direction  differ- 
ent from  where  tiie  plaintiff  was? 

"  Answer.    Yes,  and  between  twenty  and  thirty  feet. 

<^  8.    Did  he  see  her  again  until  the  horse  was  upon  her  ? 

"  Answer.    No. 

^*  9.  Did  the  driver  take  any  precaution,  when  he  first 
saw  plaintiff  in  danger,  to  avoid  injuring? 

"  Answer.    No. 

"  10.    K  so,  what  were  they  ? 

'^11.  Was  she  in  dangerous  proximity  to  the  road, 
when  first  seen  by  the  driver,  and  within  three  feet  of  the 
track? 

"  Answer.    Yes,  from  three  to  five  feet. 

"  We,  the  jury,  find  the  above  and  foregoing  answers  to 
the  foregoing  interrogatories. 

"  I.  Rupert,  Foreman." 

And  the  jury  also  returned  into  court  the  interrogato- 
ries herein  propounded  by  defendant,  and  the  answers 
thereto,  in  these  words,  to  wit : 

"1.  What  was  the  age  of  the  plaintifi',  at  the  time 
the  injury  alleged  in  the  complaint  occurred  ? 

"  Answer.    Two  and  a  half  years  old. 

^^2.  Was  she  at  that  time  living  with  her  parents, 
under  their  custody  and  control? 

"  Answer.    Yes. 

<^  8.  Was  her  father  then,  and  is  he  now,  abundantly 
able  to  support  and  maintain  said  child,  and  pay  for  the 
nursing  and  medical  attendance  ? 

"  Answer.    Yes. 
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'<  4.  Was  said  child,  at  and  before  said  accident,  in  the 
frequent  habit  of  going  out  upon  the  street,  and  across 
the  railroad  of  defendant,  unattended  by  any  person 
except  her  little  brother,  who  was  only  a  year  or  two 
older  than  herself? 

"  Answer.    No. 

^  5.  Was  said  plaintiff,  on  the  forenoon  of  the  day  of 
this  accident,  playing  upon  the  street  along  which  the 
railroad  runs,  unattended  by  any  one  except  her  said  little 
brother? 

*^  Answer.     She  was  seen  upon  the  sidewalk. 

^<  6.  Bid  said  plaintiff  receive  the  injury  complained  of 
at  about  seven  or  eight  minutes  after  six  o'clock  in  the 
evening  of  May  26th,  1873  ? 

"  Answer.    Yes. 

^^7.  Had  she  been  for  from  ten  to  fifteen  minutes 
prior  thereto  moving  about  or  standing  on  said  street 
and  sidewalk,  unattended  by  any  one? 

"  Answer.     She  was,  from  seven  to  ten  minutes. 

*^  8.    Was  her  father,  at  that  time,  away  from  home  ? 

"  Answer.    Yes. 

**  9.  Was  her  mother,  at  the  time,  at  home  attending 
to  her  work  ? 

"  Answer.    Yes. 

^^  10.  Was  the  home  of  plaintiff  situated  upon  the 
south  side  of  Jefferson  street,  in  Fort  Wayne,  and  about 
ninety  feet  west  of  the  crossing,  when  this  accident  occur- 
red? 

**  Answer.    Yes. 

^^  11.  Was  the  street  car  in  question,  at  the  point  where 
said  accident  happened,  moving  on  a  slightly  down  grade? 

**  Answer.    Yes. 

^^  12.  Was  said  car  drawn  by  one  horse,  and  said  horse 
driven  by  Frederick  Keanly  ? 

"  Answer.    Yes. 

^^  13.    Was  said  Eeanly  standing  on  the  front  platform 
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of  said  car,  and  waB  John  W.  Foley  standing  there  with 
him? 

**  Answer.    Yea. 

^14.  Was  any  one  else  standing  on  said  platform 
except  the  driver  and  Foley  ?  if  so,  who  ? 

"  Answer.    No. 

^^  15.  Did  said  driver  first  see  said  child  (on  said  trip) 
when  the  car  was  from  fifty  to  sixty  feet  distant,  west 
from  the  crossing  where  the  child  stood? 

"Answer.    Yes. 

"  16.  Was  said  child,  at  that  time,  standing  still  on  the 
crossing  on  the  west  side  of  Monroe  street,  four  or  five 
feet  south  of  the  track  of  the  defendant's  railroad,  on 
Jefierson  street? 

"Answer.    She  was ;  between  three  and  five  feet. 

^17.  Did  said  driver  look  and  again  see  her  stand- 
ing still  in  the  same  place,  when  said  car  had  approached 
to  within  from  twenty  to  thirty  feet  of  said  crossing? 

"Answer.    Yes. 

"  18.  If  said  child  had  continued  to  s1»nd  where  she 
then  was,  would  said  car  have  cleared  her  by  about  three 
feet? 

"Answer.  If  she  was  away  from  track  three  feet,  No ; 
if  five  feet,  Yes. 

"  19.  Were  there  four  or  five  other  small  children,  at 
that  time,  playing  in  said  street,  on  the  north  side  of  said 
track,  and  near  said  car  ? 

"Answer.    Yes. 

"  20.  Did  said  driver  look  back,  on  the  north  side  of 
said  car,  to  see  whether  such  other  children  were  attempt- 
ing to  get  on  said  car,  just  after  seeing  said  child  standing 
still,  the  second  time  as  above  ? 

"Answer.    Yes. 

"  21.  Were  children  in  the  frequent  habit  of  attempting 
to  jump  on  and  off  said  car,  when  moving  along  it«  route, 
and  of  standing  up  as  near  to  it  as  they  could  as  it  passed, 
without  being  hit  by  it  ? 
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"Answer.    Yea. 

"  22.  Having  looked  at  said  children  on  the  north  side, 
did  said  driver  immediately  again  look  at  the  plaintifi*? 

"Answer.    Yes. 

"  23.  As  said  driver's  eyes  again  struck  the  plain  tiff, 
was  she  jast  starting  to  run  north  toward  the  railroad 
track? 

"Answer.    She  was  on  or  near  the  track. 

"  24.  Was  said  car  moving,  at  the  time,  at  an  ordinary 
slow  trot? 

"Answer.    Yes. 

"  25.  Did  said  rate  of  movement  exceed  five  miles  an 
hour?  if  so,  at  what  rate  was  it  moving? 

"Answer.    No. 

"  26.  Was  it  moving  faster  than  the  ordinary  rate  of 
otreet  cars  in  Fort  Wayne  ? 

"Answer.    No. 

"  27.  As  soon  as  said  driver  saw  said  child  moving, 
did  said  driver  use  all  the  means  in  his  power  to  stop  the 
car  and  turn  the  horse  away  from  said  child  ? 

"Answer.    Yes. 

"  28.  Bid  he  immediately  set  the  brake  with  such  force 
as  to  lock  the  wheel  of  the  car  ?  , 

"Answer.    Yes. 

"  29.  Did  he,  at  the  same  time,  turn  the  horse  clear 
around,  facing  south-west,  with  such  force  as  to  throw  the 
front  truck  of  the  car  from  the  tracks,  throw  the  horse  on 
the  car  steps  on  his  haunches,  and  bend  the  single-tree 
nearly  double  ? 

"Answer.    Yes. 

"  80.  Was  the  plaintiff  knocked  down  by  the  horse 
before  he  was  or  could  be  stopped  ? 

"Answer.  Yes;  but  could  have  been  stopped  before 
she  was  knocked  down. 

"  81.    Did  one  of  the  front  wheels  of  said  car  then  pass 
over  her  foot,  before  the  car  could  be  stopped  ? 
Vol.  LVI.— 26 
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"Answer.    "We  can  not  say. 

"  82.  Wae  said  horse's  head  within  four  or  five  feet  of 
the  crossing  when  the  plaintiff  started  to  run  across  the 
track? 

"Answer.    Yes;  from  three  to  five  feet. 

"  33.  Was  said  plaintiff,  when  said  car  stopped,  laying 
with  her  head  on  the  rail  in  front  of,  and  within  a  few 
inches  of,  one  of  the  hind  wheels  of  said  car? 

"Answer.  Was  laying  between  the  wheels,  and  near 
the  hind  wheel  of  the  car. 

"  34.  Was  said  injury  the  result  of  an  accident,  or  in- 
tentional ? 

"Answer.  It  was  the  result  of  a  heedless  regard  and 
indifference  on  the  part  of  said  driver. 

"86.  Did  said  driver  willingly  or  wilfully  run  over 
said  plaintiff?  if  so,  in  what  did  such  wilfulness  consist? 

"Answer.  Yes,  willingly;  consisting  in  this:  a  heed- 
less regard  and  indifference  to  the  safety  of  the  pl^ntiff. 

"  36.  Did  he,  when  he  saw  she  was  going  to  get  on  the 
track,  do  all  in  his  power  to  avoid  injuring  her  ? 

"  Answer.    Yes. 

"  37.  Was  the  driver  of  the  street  car,  by  which  the 
injury  to  the  plaintiff  was  inflicted,  so  reckless  and  indif- 
ftrent  to  the  safety  of  the  plaintiff  that  he  was  willing  to 
inflict  the  injury  complained  of? 

"Answer.  The  driver  of  the  street  car,  by  which  the 
injury  to  the  plaintiff  was  inflicted,  did  willingly,  through 
a  heedless  regard  and  indifference  to  the  safety  of  the 
plaintiff,  inflict  the  injury  complained  of. 

"  We,  the  jury,  find  the  above  and  foregoing  answers 
to  the  foregoing  interrogatories. 

"  I.  RuPKBT,  foreman." 

The  first  question  in  this  case  to  be  answered  by  the 
court  is:  was  the  plaintiff  injured  by  the  defeudant» 
through  the  negligence  of  its  servant,  the  driver  of  the 
street  car? 

We  will,  before  answering  this  question  and  in  aid  of 
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arriving  at  a  correct  answer,  condense  from  the  answers 
to  interrogatories  by  the  jury,  and  group  together,  the 
exact  facts,  as  near  as  we  can,  touching  the  infliction  of 
the  injury  complained  of  upon  the  plaintiff. 

The  injury  occurred  on  the  26th  of  May,  1878,  at  about 
six  o'clock  in  the  evening,  being  in  daylight.  The  horse 
and  car  of  the  street  railroad  company,  by  which  the 
plaintiff  was  injured,  were  being  controlled  by  one  Keanly, 
in  the  regular  and  usual  manner,  and  were  running  at 
the  proper  time  and  rate  of  speed.  In  short,  the  driver 
was  acting  in  the  regular  line  of  his  duty  to  his  employer. 
The  driver  was  a  competent,  steady  man,  and  the  horse 
and  car  were  in  proper  order  and  condition  for  use.  When 
sixty  feet  distant  from  the  plaintiff,  (a  child  thirty  months 
old,)  he  saw  her  standing,  in  company  with  her  little 
brother,  who  was  not  quite  four  years  old,  within  from 
three  to  five  feet  distant  from  the  track,  where,  if  she 
continued'  to  stand,  the  horse  and  car  would,  in  the  ordi- 
nary course  of  events,  pass  without  harming  her.  The 
driver  of  the  car  saw  her  still  standing  in  the  same  place, 
when  within  twenty  or  thirty  feet  of  her.  About  that 
time,  or  soon  after,  the  driver  was  called  to  give  his  atten- 
tion to  a  passenger  entering  the  car;  and  there  were 
children  on  the  other  side  of  the  car  from  that  on  which 
the  plaintiff  was  standing,  to  whom,  so  far  as  appears, 
the  driver  owed  attention  equal  to  that  due  to  plaintiff, 
and  who  might  be  exposed  to  danger,  and  to  whom  the 
driver  turned  his  attention  for  a  moment.  When  the 
head  of  the  horse  attached  to  the  car  was  within  about 
three  or  four  feet  of  being  in  line  with,  and  in  front  of,  the 
plaintiff,  she  started  to  move  upon  the  track  in  front  of 
the  horse,  and  was  trampled  down  by  it,  and  run  over  by 
the  front  wheel  of  the  car,  upon  the  side  of  it  toward 
the  side  of  the  track  upon  which  the  plaintiff  was  stand- 
ing. As  soon  as  the  driver  was  aware  of  her  moving 
toward  the  track,  he  made  every  possible  effort  to  stop 
the  car. 
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On  these  facts,  the  question  arises,  do  they  show  negli- 
gence on  the  part  of  the  driver  employed  by  the  company? 

It  was  not  negligence,  under  the  circumstances  stated, 
for  the  driver  to  fail,  if  he  did  fail,  to  see  the  child  at  the 
moment  she  started  to  advance.  We  do  not  think  a  case 
of  negligence  on  the  part  of  the  appellants,  by  the  acts 
of  their  servant,  the  driver,  is  made  out.  The  appellant 
owed  a  duty  to  its  patrons,  being  the  travelling  public, 
and  to  those  persons  who  might  happen  to  be  upon  or 
crossing  the  railroad  track,  which  duty  the  driver  Keanly 
was  to  discharge.  The  duty  to  the  travelling  public  was 
to  make  regular  trips,  and  on  time,  whenever  it  could 
reasonably  be  done.  This  necessarily  forbade  that  he 
should  stop  his  car,  or  slacken  its  speed,  except  when 
there  was  a  necessity  for  it.  The  running  of  the  street 
cars,  as  we  have  said,  conformably  to  the  regulations,  waa 
a  service  useful  to  the  public,  and  required  by  implied 
contract.  In  our  opinion,  the  facts  in  this  case  do  not 
show  that  a  necessij^y  appeared  for  stopping  or  slacking 
the  speed  of  the  car,  till  the  plaintiff  attempted  to  cross 
the  track ;  that  when  that  necessity  did  appear,  the  driver 
made  what  effort  he  could  to  avert  the  catastrophe  that 
happened,  but  that  the  effort  was  unavailing,  because  the 
necessity  was  created  by  the  act  of  the  plaintiff,  when  it 
was  too  late  to  avert  the  unhappy  consequences  of  that  act. 

In  this  case,  the  plaintiff  placed  herself  beside  the  rail- 
road track,  at  a  distance  from  it  where  she  was  out  of 
harm's  way.  The  passage  of  a  horse-car,  at  its  ordinary 
rate  of  speed,  was  not  calculated  to  frighten  and  confuse 
her.  She  stood  still  beside  the  track.  There  she  had 
stood  from  the  moment  the  driver  first  saw  her,  and  con- 
tinued to  stand,  till  it  may  be  said  she,  in  effect,  threw  her- 
self und^r  his  horse's  feet.  Nothing  indicated  to  him  that 
she  intended  to  cross  the  track,  but,  on  the  contrary, 
that  she  was  standing  there  for  the  purpose,  as  was  the 
habit  of  children  of  the  city,  to  witness  the  passage 
of  the  car.    The  facts  would  justify  the  driver  in  draw- 
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ing  this  conclusion.  Everything  indicated  to  him  that 
there  was  no  necessity  for  stopping  the  car  or  slacking  its 
speed.  We  do  not  think  it  is  the  duty  of  a  street-car 
driver  to  stop  his  car,  or  to  constantly  creep  along  at  u 
snail's  pace,  for  fear  or  in  anticipation  that  some  child 
may  possibly  throw  itself  under  his  horse,  in  the  absence 
of  any  thing  indicating  the  probable  occurrence  of  such 
an  act. 

Suppose  he  had  stopped  the  car  when  he  first  saw  the 
plaintiff;  what  was  he  to  do?  He  might  then  have 
brought  his  horse  to  a  walk ;  was  he  required  by  the  cir- 
cumstances to  do  so,  to  avoid  the  charge  of  negligence? 
If  he  was  in  this  case,  then  he  would  be  bound  to  do  so 
in  every  case  where  he  saw  children  standing  beside  the 
track;  and  the  consequence  might  be  that  this  would 
result  in  such  slow  travelling  upon  the  cars  as  to  cause 
their  abandonment  by  the  travelling  public,  and  bring 
ruin  to  the  street  railroad  company.  It  seems  to  us  that 
he  was  not  bound  to  slacken  his  speed,  it  then  being  but 
ordinary,  till  there  was  a  necessity  for  it.  What  necessity 
for  it  appeared  in  this  case  ?  The  plaintiff  was  standing 
beside  the  track,  where  she  was  out  of  danger,  and  where 
it  was  common  for  children  to  stand  as  the  cars  passed. 
She  evinced  no  disposition  to  enter  upon  the  track  or  to 
approach  to  a  dangerous  proximity  to  it. 

The  presumption  was  that  she  would  not.  In  such  a 
case  it  seems  to  us  clear,  that  it  was  not  negligence  in  the 
driver  to  continue  his  usual  rate  of  speed,  till  the  plaintiff 
did  commence  to  move  upon  the  track.  Nor  do  we  think 
it  was  the  duty  of  the  driver,  considering  the  diversity  of 
objects  demanding  his  attention,  to  keep  his  eyes  contin- 
uously on  the  plaintiff;  and,  hence,  as  we  have  already 
said,  it  was  not  negligence  in  him  to  fail  to  see  her,  if  he 
did  so  fail,  at  the  moment  she  commenced  to  move  upon 
the  track.  This  decision  is  supported  by  Young  v.  Harvey^ 
16  Ind.  814,  and  cases  cited. 

Having  come  to  the  conclusion  that  there  was  no  neg- 
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ligence  on  the  part  of  the  defendant,  we  need  examine 
no  other  question. 
Judgment  reversed,  with  costs. 

Petition  for  &  rehearing  oyerrokd. 


Jackson  v.  Toi)]>  bt  al. 

PjonvERgHiP. — Bnper  tf  Partner. — Contract, — EMenee. — Leading  QuetUon, 
— ^Action  against  the  seyeral  members  of  a  copartnership,  engaged  in 
buying  and  selling  personal  property  on  their  own  aeeounly  to  recoyer  for 
the  yalae  of  property  deliyered  bj  the  plaintiff  to,  and  sold  by,  one  of 
the  defendants,  with  the  knowledge  of  the  others,  nnder  a  contract 
made  by  such  defendant,  on  behalf  of  snch  copartnership,  with  the  plain- 
tiff, that  snch  property  should  be  deliyered  to  the  defendants  to  be  sold 
an  commMon,  Snch  other  defendants,  claiming  that  such  contract  and 
sale  had  been  made  solely  on  the  indiyidual  account  of  such  defendant^ 
who  had  since  absconded,  placed  one  of  their  number  on  the  stand  as  a 
witness,  on  the  trial  of  such  cause,  and  asked  him  to  '*  state  what  the 
fact  is,  about  yourself  at  any  time  authorising  the  plaintiff,  either  by 
word  or  act,  to  deliyer"  such  property  to  snch  absconding  partner,  ''for 
shipment,  on  commission  or  for  pay,  and  to  charge  either ''  the  oopait- 
nership,  or  the  witness  indiyidually,  therefor. 

Hddj  that  such  question  is  leading,  as  suggesting  the  answer  desired,  and 
that  the  eyidence  sought  to  be  elicited  thereby  is  incompetent. 

Sams. — Combraet  ouidde  Ordinary  Btuine$», — The  fad  that  selling  on  com- 
mission was  no  part  of  snch  copartnership  business  does  not  relieye  the 
defendants  of  liability  on  such  contract  with  the  plaintiff,  if  he  had  no 
knowledge  of  such  fact. 

Same. — LiabiiUy  of  JParinerMp  for  Acti  <f  I\jainer, — The  eyidence  in  such 
action  showed  that  the  plaintiff's  property  had  been  mingled  with  like 
property  of  the  copartnership,  and  sold  by  such  absconding  partner  on 
account  of  the  copartnership,  and  payment  therefor  made  to  him  as  a 
partner. 

Held,  that  the  copartners  are  liable  to  the  plaintiff. 

Prom  the  Wabash  Circuit  Court. 

J.  D.  Conner^  for  appellant. 

W.  G.  Sayre  aud  T.  T.  Weir^  for  appellees. 
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HowK,  J. — This  was  an  aotion  by  the  appellant,  as  plain- 
tiff, against  the  appellees,  as  defendants,  in  the  court 
below. 

Appellant's  complaint  was  in  four  paragraphs.  In  the 
first  paragraph,  appellant  averred,  in  substance,  that  on 
or  about  the  11th  day  of  November,  1878,  the  appellees 
were  general  partners,  trading  and  doing  business  under 
the  firm  name  of  Todd  k  Wright,  at  the  town  of  Lagro, 
in  Wabash  County,  Indiana,  and  had  been  so  trading  and 
doing  business,  as  such  partners,  for  the  five  years  before 
that  time ;  that,  as  such  partners,  the  appellees  were  and 
had  been  engaged,  among  other  things,  in  the  business  of 
buying  and  selling  hogs,  and  of  shipping  and  selling  hogs 
for  other  parties ;  that,  on  said  day,  at  said  county,  in  con- 
sideration that  appellant,  at  appellees'  request,  would 
deliver  to  appellees  the  appellant's  fat  hogs,  of  the  value 
of  eight  hundred  dollars,  to  be  shipped  and  sold  by  the 
appellees,  for  the  appellant,  for  a  reasonable  reward  to 
appellees,  they,  the  appellees,  undertook  and  promised 
the  appellant  to  endeavor  to  sell  the  appellant's  hogs,  and 
to  account  to  the  appellant  for  the  moneys  arising  from 
such  sale,  deducting  therefrom  the  proper  charges  and 
expenses  for  shipping  said  hogs  and  getting  them  into 
market,  and  the  appellees'  reasonable  reward  for  their 
trouble  and  services  in  that  behalf,  upon  the  appellant's 
reasonable  request;  that,  relying  upon  the  appellees' 
undertaking  and  promise,  the  appellant,  on  said  day, 
delivered  his  said  hogs,  of  the  aggregate  weight  of  seven- 
teen thousand  three  hundred  and  eighty  pounds,  to  the 
appellees,  as  such  partners,  for  the  purposes  aforesaid, 
and  the  appellees  afterward,  on  November  14th,  1878, 
sold  said  hogs,  for  the  appellant,  for,  to  wit,  eight  hundred 
dollars ;  and  that,  although  the  appellant,  on  I>ecember 
1st,  1878,  had  requested  an  accounting,  the  appellees  had 
failed  to  account  to  appellant  for  the  proceeds  of  the  sale 
of  his  said  hogs,  or  any  part  thereof.  Wherefore  judg- 
ment was  demanded,  etc. 
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The  second  paragraph  of  the  complaint  was  a  common 
count  for  so  much  money  had  and  received  by  the  appel- 
leeSy  without  any  averment  of  their  copartnership,  for  the 
appellant's  use. 

The  third  paragraph  of  said  complaint  was  for  so  much 
money  had  and  received  by  the  appellees,  as  copartners, 
for  appellant's  use. 

And  the  fourth  paragraph  of  the  complaint  was  a  reiter- 
ation of  the  facts  stated  in  the  first  paragraph  of  the  com- 
plaint, in  different  phraseology,  and  with  some  additional 
averments,  which  we  need  not  notice. 

The  appellee  George  W.  Wright,  who  had  disappeared, 
and  had  been  served  with  process  in  the  action  by  copy 
left  at  his  last  and  usual  residence,  made  default ;  but  each 
of  the  other  appellees  appeared,  and  the  issues  joined  were 
tried  by  a  jury,  in  the  court  below,  and  a  verdict  was 
returned  for  said  appellees. 

Upon  written  causes  filed,  appellant  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
to  this  decision  the  appellant  excepted,  and  judgment  was 
rendered  upon  the  verdict,  from  which  this  appeal  is  here 
prosecuted. 

In  this  court,  the  appellant  has  assigned  many  alleged 
errors,  only  one  of  which,  however,  as  here  presented,  is 
available  to  the  appellant,  for  any  purpose ;  and  that  is, 
as  we  construe  it,  that  the  court  below  erred  in  overruling 
appellant's  motion  for  a  new  trial.  In  his  motion  for  such 
new  trial,  the  appellant  assigned  several  different  causes 
therefor ;  but  of  these  we  will  consider  and  decide  upon 
only  such  as  the  appellant  has  discussed  in  his  argument 
of  this  cause,  in  this  court. 

Before  considering  the  questions  presented  and  dis- 
cussed by  appellant's  counsel  in  this  court,  we  think  it 
necessary  to  a  proper  understanding  of  the  points  decided, 
that  we  should  first  give  a  brief  statement  of  the  matters 
in  controversy  between  the  parties,  as  we  gather  the  same 
from  the  record  of  this  cause. 
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On,  and  for  some  years  before,  fTovember  11th,  1878, 
the  appellees  had  been  partners  in  business  at  the  town 
of  Lagro,  one  branch  of  their  business  being  the  buying 
of  fat  hogs,  and  shipping  them  to  a  market  The  appel- 
lees Todd  and  George  W.  Wright  were  the  ostensible 
members  of  the  firm,  and  the  appellee  Harvey  Wright 
was  a  silent  partner,  not  known  as  such  to  the  appellant 
until  after  the  commencement  of  this  action.  For  some 
days  before  November  11th,  1875,  in  that  month,  appel- 
lant had  endeavored  to  sell  his  fat  hogs,  which  he  had  on 
hand,  to  the  firm  of  Todd  &  Wright,  but  he  was  unwil- 
ling to  sell  for  the  price  they  ofiered.  Finally,  George 
W.  Wright,  with  whom  alone  appellant  appears  to  have 
conversed  on  the  subject  of  his  hogs,  or  the  sale  or  ship- 
ment thereof,  told  him,  that  they,  Todd  &  Wright,  could 
ship  his  hogs,  that  they  had  a  good  lot  on  hands,  and  that 
his  lot  would  make  about  two  car-loads. 

The  appellant  thus  states  the  contract  he  made  with 
George  W.  Wright,  in  his  testimony  on  the  trial  : 

"We  went  on  with  the  contract;  he  was  to  ship  my 
hogs,  and  pay  me  the  amount  of  money  the  hogs  brought, 
deducting  the  expense;  we  did. not  agree  on  any  certain 
price,  but  I  was  to  pay  whatever  it  was  worth  for  the 
trouble — ^for  shipping.'* 

This  contract  was  made  on  the  8th  day  of  November, 
1875,  and  on  the  11th  day  of  the  same  month  the  appel- 
lant delivered  his  hogs,  for  shipment  to  Bufialo,  New 
York,  at  Lagro,  with  the  knowledge  of  appellee  John 
Todd,  who  was  present  at  the  time  of  such  delivery.  The 
hogs  were  shipped  with  those  of  the  appellees,  on  the 
same  day  of  their  delivery  at  Lagro,  by  railroad  cars,  to 
BufiTalo,  New  York ;  George  W.  Wright  went  with  the 
hogs  to  Buffalo,  and  there  sold  them,  and,  after  receiving 
the  proceeds  of  such  sale,  he  absconded  with  the  money, 
and  had  never  accounted  for  or  paid  any  part  of  said 
money  either  to  his  copartners  or  to  the  appellant. 

The  foregoing  facts  are  those  which  may  be  regarded  as 
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the  undisputed  facts  of  this  case,  as  we  gather  them  from 
the  record,  and  chiefly  from  the  appellant's  own  testimony. 
It  will  readily  be  seen,  from  this  statement  of  facts,  what 
the  questions  were  which  were  involved  in  the  trial  of 
this  cause.  Appellant  claimed,  that,  in  dealing  with  said 
George  W.  Wright  for  the  shipment  of  his  hogs  to  mar- 
ket, he  was  dealing  with  him,  not  as  an  individual,  but  as 
a  member  of  the  firm  of  Todd  &  Wright,  and  in  reference 
to  a  matter  within  the  scope  of  the  copartnership  busi- 
ness of  said  firm.  On  the  contrary,  the  appellees  John 
Todd  and  Harvey  Wright  claimed,  that  the  shipment  of 
hogs  belonging  to  other  parties  was  never  any  part  of  the 
business  of  said  firm ;  that  they  had  nothing  whatever  to 
do  with,  and  had  no  interest  in,  the  shipment  of  appel- 
lant's hogs,  and  that  the  appellant's  shipment  of  his  hogs 
was  merely  a  private  venture  of  the  said  George  W. 
Wright,  under  an  agreement  between  him  and  the  appel- 
lant. 

With  the  foregoing  statement  of  the  case,  and  of  the 
questions  at  issue  between  the  parties,  we  come  now  to 
the  consideration  of  the  points  made  in  argument  by 
appellant's  counsel.  And  we  shall  notice  these  points  in 
what  we  conceive- to  be  their  natural  order,  rather  than  in 
the  order  which  counsel  has  presented  them.  Appellee 
John  Todd  was  a  witness  on  the  trial,  and,  while  testify- 
ing, his  counsel  propounded  to  him  this  question : 

"  You  may  state  what  the  fact  is  about  yourself  at  any 
time  authorizing  the  plaintiflT  Jackson,  either  by  word  or 
act,  to  deliver  his  hogs  to  George  W.  Wright,  for  ship- 
ment, on  com  mission  or  for  pay,  and  to  charge  either  Todd 
&  Wright,  or  yourself  individually,  with  the  same." 

This  question  was  objected  to  by  appellant,  manifestly 
upon  the  ground  that  it  was  leading  and  allowed  the 
party  and  witness  to  give  his  own  construction  to,  and 
state  his  own  conclusions  from,  his  own  words  and  acts ; 
but  the  objection  was  overruled  by  the  court  below,  and 
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the  appellant  excepted,  and  the  witneae  auBwered:  ^*I 
never  did." 

We  are  very  clearly  of  the  opinion,  that  the  court  below 
erred  in  this  decision.  The  question  was,  in  form,  so  sug- 
gestive of  the  desired  answer,  that  it  almost  amounted  to 
an  express  request  that  the  appellee  Todd  would  tell  the 
jury  that  he  had  never  authorized  the  appellant,  either  by 
word  or  act,  to  deliver  his  hogs  to  George  W.  Wright, 
for  shipment  by  Todd  &  Wright.  And,  besides,  the  evi- 
dence sought  for  by  fthe  answer  to  this  question  was 
clearly  incompetent.  In  answer  to  proper  questions,  the 
appellee  Todd  might  perhaps  have  given  the  jury  his 
words  and  acts  in  connection  with  the  shipment  of  appel- 
lant's hogs ;  but  it  is  very  clear,  we  think,  tKat  his  con- 
struction of,  or  conclusions  from,  those  words  and  acts, 
were  not  competent  evidence. 

The  first  cause  for  a  new  trial,  assigned  by  the  appellant 
in  his  motion  therefor,  was,  that  ^^  the  verdict  was  clearly 
against  the  great  preponderance  of  the  evidence.''  The 
appellees  and  George  W.  Wright  were  undoubtedly  co- 
partners in  the  business  of  buying  and  selling  hogs,  and 
in  the  shipment  of  hogs  purchased  by  them  to  other  mar- 
kets, for  sale.  In  the  management  of  their  copartnership 
business,  said  George  W.  Wright  was  the  active  member 
of  the  firm.  The  appellee  Todd  testified,  that  ^^  George 
assisted  in  buying  and  shipping,  and  he  kept  the  books; 
I  think  that  George  had  no  separate  business,  not  con- 
nected with  the  firm."  The  evidence,  in  our  opinion, 
shows  very  clearly  that  the  appellant,  in  contracting  with 
said  George  W.  Wright  for  the  shipment  of  his  hogs, 
thought  that  he  was  dealing  with  the  firm  of  Todd  & 
Wright.  When  the  contract  was  made,  the  said  George 
W.  Wright  said  to  the  appellant :  "  We  will  ship  your 
bogs,  when  we  ship  ours,  to  a  good  firm.  We  have  a  good 
lot  of  hogs,  and,  by  getting  yours,  we  will  have  two  car- 
loads." When  the  appellant  afterward  delivered  his  hogs 
at  Lagro  for  the  purpose  of  shipment  to  Buffalo,  the 
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appellee  John  Todd  was  present,  and  helped  to  drive  the 
hogs  in  the  pen,  and  told  the  appellant,  that "  George 
would  weigh  the  hogs."  When  the  hogs  were  put  in  the 
cars  for  shipment,  they  were  put  in  the  same  cars  with,  and 
not  kept  separate  from,  the  hogs  owned  hy  said  firm ;  and 
at  Buffalo  the  appellant's  hogs  and  the  hogs  of  said  firm 
were  all  sold  together  hy  the  car-load,  on  account  of  the 
firm  of  Todd  &  Wright,  and  the  proceeds  of  such  sale 
were  paid  over  to  said  George  W.  Wright,  as  a  member 
of  said  firm. 

It  seems  to  us,  that,  under  the  facts  established  by  the 
evidence  in  this  case,  the  transaction  between  the  appel- 
lant and  said  George  W.  Wright,  in  relation  to  appel- 
lant's hogs,'  was  fairly  within  the  scope  of  the  business  of 
the  copartnership  between  said  Wright  and  the  appellees. 
That  business  extended  to,  and  embraced  within  its  scope, 
as  stated  under  oath  by  appellee  Todd,  the  "  buying  and 
shipping"  of  hogs.  The  appellees  attempt  to  escape  lia- 
bility for  the  appellant's  hogs,  upon  the  ground  that  the 
shipment  of  hogs  belonging  to  other  parties,  for  commis- 
sion or  pay,  was  not  a  part  of  the  copartnership  business. 
On  this  point,  the  appellee  Todd  testified :  "  We  did  not 
ship  hogs,  or  any  thing  else,  on  commission.  I  always 
objected  to  it."  It  did  not  appear  in  evidence,  however, 
that  the  appellant  had  any  notice  or  knowledge  of  this 
reservation  in  the  business  of  the  firm.  It  is  manifest, 
we  think,  from  the  entire  record  of  this  cause,  that  the 
appellees  were  fully  cognizant  of  the  agreement  between 
their  partner  George  W.  Wright  and  the  appellant,  in 
regard  to  the  latter's  hogs.  By  forming  their  copartner- 
ship with  said  Wright,  the  appellees  declared  to  the  world 
that  they  were  satisfied  with  his  good  faith  and  integrity, 
and  impliedly  undertook  to  be  responsible  for  what  he 
should  do  within  the  general  scope  of  the  business  of  said 
copartnership.  It  can  not  be  doubted  that  the  appellant 
was  induced  by  and  through  the  said  copartnership  to 
make  the  said  agreement  for  the  shipment  of  his  hogs. 
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Nor  can  it  be  doubted,  that,  when  appellant's  hogs  had 
been  sold  on  account  of  said  firm  of  Todd  k  Wright,  the 
proceeds  of  such  sale  were  paid  over  to  said  George  W. 
Wright,  not  as  an  individual,  but  solely  as  a  member  of 
said  firm.  It  may  be,  and  doubtless  was,  true,  that  the 
appellees  had  not  the  slightest  connection  with  or  partici- 
pation in  the  fraud  practised  by  said  George  W.  Wright, 
in  this  transaction ;  but,  as  they  were  the  cause  or  occasion 
of  the  confidence  and  credit  reposed  in  said  Wright,  the 
firm  must  be  bound  for  his  frauds.  This  doctrine  is  laid 
down  by  Mr.  Justice  Stort,  and  he  says  that  it  proceeds 
upon  the  intelligible  ground  that,  where  one  of  two  inno- 
cent persons  must  sufi'er  by  the  act  of  a  third  person,  he 
shall  suflter  who  has  been  the  cause  or  occasion  of  the  confi- 
dence and  credit  reposed  in  such  third  person.  Story 
Part.,  sec.  104  et  aeq.;  Booe  v.  Caldwell^  12  Ind.  12.  It 
seems  to  us,  that  this  doctrine  is  applicable  to  the  case 
made  by  the  evidence  in  the  lecord  of  this  action.  And 
therefore  we  hold,  that  the  verdict  in  this  cause  was  not 
sustained  by  sufficient  evidence,  and  was  contrary  to  law. 

Other  causes  for  a  new  trial  were  assigned  by  appellant, 
founded  upon  alleged  errors  of  law  occurring  at  the  trial, 
and  excepted  to ;  but  as  these  errors  may  not  occur  again 
on  a  new  trial  of  this  cause,  we  need  not  now  consider 
them. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellees'  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  the  appellant's  motion  for  a  new  trial,  and 
for  further  proceediugs. 
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g0  414 1  PRACTICE. — Fteadmg. — Ikmmmr, — A  demarrer  questioning  tlie  safficxenrjr 
ifi^  ^^1  of  a  pleading  oonsiating  of  both  safficient  and  insufficient  paragraphs 

should  be  overruled. 

Pleading. — Parinenkip. — DiuoliUion, — Action  for  an  Aeeouniing, — A  com- 
plaint by  one  memberi  against  the  others,  of  a  copartnership,  for  an  ao- 
counting,  alleging  the  completion  of  the  particular  object  for  which  it 
was  formed,  its  terms  as  to  the  proportions  of  the  iuTestment,  losses  and 
gains  to  be  shared  by  each,  and  that  the  defendants  have  failed  to  comply 
with  such  terms,  sufficiently  shows  a  dissolution  of  such  copartnership 
and  a  right  of  action  for  such,  or  any  other  proper,  relief 

^RAOncB,— Special  Finding. —  Venire  De  ^o«N>.~Where  the  special  finding 
by  the  court  of  the  facts  in  a  cause  definitely  covers  all  the  material 
issues  raised  by  the  pleadings  therein,  a  venire  de  novo  should  not  be 
granted. 

Same. — New  IHal, — Mtdaie, — A  mistake  in  such  finding  is  reached  by  a 
motion  for  a  new  trial,  and  not  for  a  tenire  de  naeo. 

Sake. — Surplusape. — The  fact  that  such  finding  embraces  more  than  was 
necessary  to  be  found  is  not  ground  for  granting  a  renirt  de  noto. 

Sake. — Condunons  of  Law, — £ieq)tion  to. — Effect  q/*. — By  excepting  to  the 
conclusions  of  law  of  the  court,  drawn  from  its  finding  of  the  facts,  the 
party  excepting  admits  such  facts  to  have  been  fully  and  correctly  found. 
*  Sake. — Ihrtnerehip. — Action  for  an  Acoownting. — Finding. — Judgment — Ceete, 
— On  the  trial  of  an  action  by  A.,  one  partner,  against  B.  and  C,  the 
others,  for  an  accounting,  the  court  found  specially  the  formation  of 
such  partnership  for  a  particular  object,  its  accomplishment,  the  proper 
expenditure  of  all  its  receipts,  that  a  loss,  to  have  been,  by  the  terms  of 
such  partnership,  shared  equally,  had  accrued,  of  which  A.  and  B.  had 
borne  an  equal  excess  over  that  borne  by  C,  and  that,  during  the  contin- 
uance of  such  partnership,  B.,  without  the  assent  of  A.,  had  contracted 
with  C.  to  receive  the  profits  of  the  latter  in  such  partnership,  in  consid- 
eration of  paying  ofi*  a  certain  debt  due  from  him  to  another. 

Heid,  on  appeal  to  the  Supreme  Court,  the  evidence  not  being  in  the  record, 
that  the  conclusions  of  law  and  judgment  of  the  lower  court,  that  the 
excess  of  such  loss  due  to  A.  from  C.  should  be  assessed  against  the  lat- 
ter, in  favor  of  the  former,  and  the  costs  of  the  whole  action  against  B., 
are  presumed  to  have  been  right 

From  the  Madison  Circuit  Court. 

i?.  Lake  and  W.  March^  for  appellants. 
W.  R.  PiersCy  A.  D.  Williams  and  C,  D.   Thompson^  for 
appellee. 
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"SiBhACKy  J. — The  appellee  was  the  plaintiff,  and  the 
appellants  were  the  defendants,  in  the  court  below. 

The  complaint  states,  that,  in  1869,  the  plaintiff  and  the 
defendants  entered  into  a  copartnership  for  the  purpose 
of  making  the  excavations  and  embankments  on  section 
two  of  the  canal,  then  being  built  by  the  Anderson 
Hydraulic  Company,  and  each  of  the  parties  to  this  suit 
was  to  contribute  one  equal  third  part  to  the  performance 
and  completion  of  said  work,  and  share  one  equal  third 
part  of  the  profits  or  losses  arising  from  said  work  and 
contract. 

That  said  work  has  been  completed  and  received  by 
said  company,  and  that,  by  the  terms  of  said  copartner- 
ship, the  same  had  been  dissolved.  That  the  defendants 
did  not  contribute  to  said  work,  and  that  there;  was  an 
actual  loss  on  the  same  to  the  amount  of  ten  thousand 
dollars.  That  the  defendants  used  of  the  gross  proceeds 
of  said  work  to  their  own  private  purposes,  and  converted  a 
large  amount,  to  wit,  four  thousand  dollars,  to  their  own 
use,  and  that  the  plaintiff  was  compelled  to  pay  and  did 
pay,  out  of  his  own  private  means,  to  complete  said  work, 
the  sum  of  ten  thousand  dollars. 

The  plaintiff  prayed  that  an  account  should  be  taken 
of  said  co-partnership,  and  that  he  should  have  judgment 
for  five  thousand  dollars  and  other  proper  relief. 

There  was  a  second  paragraph  in  the  complaint,  which 
claimed  that  the  defendants  were  indebted  to  the  plaintiff' 
in  the  sum  of  four  thousand  dollars,  for  money  had  and 
received  of  him,  a  bill  of  particulars  of  which  was  filed 
therewith,  and  that  said  amount  was  due  and  wholly 
unpaid ;  concluding  with  a  demand  for  judgment  for  nine 
thousand  dollars  and  other  proper  relief. 

The  defendant  Pence  demurred  separately  to  the  com- 
plaint, but  his  demurrer  was  overruled,  and  he  excepted. 

Before  the  cause  was  placed  at  issue,  the  second  para- 
graph of  the  complaint  was  withdrawn. 

Pence  then  answered  separately  in  four  paragraphs: 
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1.  The  general  denial. 

2.  That  soon  after  the  formation  of  said  copartner- 
ship, he  sold  and  transferred  to  the  plaintiff  and  his  co- 
defendant  Dehority  all  his  interest  in  said  copartnership 
and  the  assets  thereof,  and  that  they  had,  in  consideration 
of  such  sale  and  transfer,  assumed  to  pay  all  the  debts  and 
liabilities  of  the  firm. 

8.  The  third  paragraph  substantially  repeats  the  mat- 
ters set  out  in  the  second  paragraph,  but  in  a  little  differ- 
ent form. 

4.    Payment. 

The  defendant  Dehority  answered,  also,  separately  in 
three  paragraphs : 

1.  In  g'^neral  denial. 

2.  That  before  the  commencement  of  the  suit  he  had 
paid  all  the  liabilities  of  the  partnership,  amounting  to 
the  sum  of  three  thousand  dollars.  That  the  copartner- 
ship was  indebted  to  him  in  the  further  sum  of  eight 
thousand  dollars,  which  he  was  willing  to  set  off  against 
any  demands  against  him,  with  a  demand  for  judgment 
for  the  excess. 

8.  That  the  plaintiff'  and  the  said  Pence  were  indebted 
to  him,  said  Dehority,  in  the  further  sum  of  five  thousand 
dollars  for  moneys  expended  by  him  on  account  of  said 
copartnership,  for  which  he  demanded  a  set-off*  and  judg- 
ment. 

The  plaintiff  replied  in  general  denial  of  the  second, 
third,  and  fourth  paragraphs  of  the  answer  of  Pence,  and 
of  the  second  and  third  paragraphs  of  Dehority's  answer. 

The  cause  was  submitted  to  the  court  for  trial  without 
a  jury,  and,  being  requested  by  Dehority  to  make  a  special 
finding,  the  court,  after  having  heard  the  evidence,  found 
substantially  as  follows : 

That  the  plaintiff  and  defendants,  on  or  about  the  18th 
day  of  June,  1869,  entered  into  a  copartnership  for  the 
purpose  of  constructing  a  portion  of  the  Anderson 
Hydraulic  Works ;  that  they  undertook  and  finally  com- 
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pleted  their  job  of  work  on  or  about  the  15th  day  of 
June,  1871.  That  the  partnership  business,  while  such 
work  was  being  carried  on,  was  conducted  without  any 
regular  or  systematic  account  of  the  receipts  or  expendi- 
tures. That  in  consequence  the  court  found  it  impossible, 
from  the  testimony  of  any  one  or  all  of  the  parties,  or 
from  the  testimony  of  any  other  witness  or  witnesses,  to 
ascertain  the  actual  cost  of  said  work,  but  that  such  an 
approximation  to  the  actual  cost  thereof  had  been  made,  as 
to  enable  the  court  to  determine  the  substantial  rights  of 
the  parties  without  any  very  great  injustice  to  any  one. 

The  court  further  found,  that  the  plaintiff  contributed, 
ip  money,  to  the  completion  of  said  work,  the  sum  of 
about,  and  not  less  than,  four  thousand  five  hundred  dol- 
lars. That  the  defendant  Dehority  contributed,  also, 
about,  and  not  less  than,  four  thousand  five  hundred  dol- 
lars, in  cash  and  labor,  over  and  above  any  boarding  he 
received  out  of  the  partnership  assets ;  and  that  the  de- 
fendant Pence  contributed  toward  said  work  the  sum  of 
thirty-two  dollars  and  fifty  cents.  That  the  parties  re- 
ceived, through  and  in  the  name  of  the  defendant  Dehor- 
ity, from  the  Anderson  Bfydraulic  Company,  for  work 
and  labor  performed  under  their  contract  with  said  com- 
pany, for  the  completion  of  their  portion  of  said  work, 
the  sum  of  fourteen  thousand  six  hundred  and  twenty^ 
nine  dollars  and  eighty  cents.  That  the  amount  so  paid 
to  the  parties  by  said  Hydraulic  Company,  together  with 
the  several  amounts  contributed  by  them  respectively,  as 
above  stated,  was  all  expended  in  the  completion  of  said 
work,  and  that,  out  of  the  money  so  received  by  the  par- 
ties, there  was  nothing  left  for  distribution  amongst  them 
after  the  payment  of  their  debts,  but  that  the  firm  created 
by  such  copartnership  were  substantially  free  from  debt 
and  liability.  That  there  was  an  actual  loss  in  the  busi- 
ness, for  which  said  firm  was  organized,  of  the  sum  of 
nine  thousand  and  thirty-two  dollars  and  fifty  cents. 
Vol.  LVI.— 27 
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The  court  further  found,  that  the  defendant  Dehority, 
by  an  agreement  with  his  codefendant,  Fence,  contracted 
to  pay  off  the  Bubscription  of  the  said  Pence  to  said  hy- 
draulic company,  in  consideration  that  said  Pence  would 
allow  him,  said  Dehority,  all  his  share  of  the  profits  aris- 
ing  out  of  the  said  contract  with  said  hydraulic  company, 
but  that  the  weight  of  evidence  was  to  the  effect,  that  the 
plaintiff  was  not  a  party  to  said  agreement  with  said 
Pence,  and  never  consented  to  any  arrangement,  whereby 
said  Pence  was  released  from  his  liability  as  a  member  of 
said  firm ;  that,  by  virtue  of  an  agreement  between  said 
Dehority  and  said  Pence,  a  balance  of  five  hundred  and 
ninety-four  dollars  and  eighty  cents  on  the  final  order  of 
the  hydraulic  company,  in  favor  of  said  firm,  went  into 
the  hands  of  said  Pence,  and  was  received  by  him,  and 
accounted  for  to  said  Dehority  by  said  Pence,  in  an  indi- 
vidual business  transaction  between  them,  and  that  siud 
Pence  has  in  no  wise  accounted  to  said  firm  for  any  por- 
tion of  said  balance  on  said  order ;  that,  by  the  terms  of 
the  original  agreement  between  the  members  of  said  firm, 
each  member  was  to  bear  an  equal  part  in  the  loss  on  said 
contract,  above  stated,  which,^eing  apportioned  between 
them,  requires  each  member  to  lose  the  sum  of  three 
t^housand  and  ten  dollars  and  eighty-three  cents ;  that  the 
plaintiff  had  already  contributed  to  said  loss  the  sum  of 
four  thousand  five  hundred  dollars,  from  which  deduct 
his  share  of  the  loss,  to  wit,  three  thousand  and  ten  dollars 
and  eighty-three  cents,  makes  the  sum  of  one  thousand 
four  hundred  and  eighty-nine  dollars  and  seventeen  cents 
more  than  his  pro  rata  share  of  said  loss,  and  that  he  is 
entitled  to  one-third  of  the  balance  due  on  said  final  order, 
that  is,  one-third  of  five  hundred  and  ninety-four  dollars 
and  eighty  cents,  to  wit,  one  hundred  and  ninety-eight 
dollars  and  twenty-six  cents,  showing  a  balance  due  the 
plaintifi*  of  sixteen  hundred  and  eighty-seven  dollars  and 
forty-three  cents;  that  said  Dehority  had  already  con- 
tributed to  said  loss  the  sum  of  four  thousand  five  bun- 
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dred  dollars,  from  which  take  his  share  of  said  loss,  to  wit^ 
three  thousand  and  ten  dollars  and  eighty-three  cents, 
leaving  the  sum  of  One  thousand  four  hundred  and  eighty- 
nine  dollars  and  seventeen  cents,  which  he  has  contributed 
more  than  his  pro  rata  share;  that  he  received  in  the 
transaction,  by  which  the  notes  of  Frank  Pence  were 
taken  up,  the  sum  of  one  hundred  and  sixty-eight  dollars 
and  seventy-five  cents,  and  the  one-third  of  the  balance 
due  on  said  final  order  of  five  hundred  and  ninety-four 
dollars  and  eighty  cents,  to  wit,  one  hundred  and  ninety- 
eight  dollars  and  twenty-six  cents,  which  two  items  taken 
together  make  the  sum  of  three  hundred  and  sixty-seven 
dollars  and  one  cent,  and  which,  being  deducted  from  the 
sum  of  one  thousand  four  hundred  and  eighty-nine  dollars 
and  seventeen  cents,  leaves  a  balance  of  one  thousand  one 
hundred  and  twenty-two  dollars  and  sixteen  cents  due  to 
the  said  Dehority  from  said  firm,  under  the  original  con- 
tract of  partnership  ^  that  the  said  Pence  contributed  to 
said  loss  the  sum  of  thirty-two  dollars  and  fifty  cents, 
which,  being  deducted  from  his  pro  rata  share  of  said  loss, 
that  is,  from  three  thousand  and  ten  dollars  and  eighty- 
three  cents,  leaves  the  sum  of  two  thousand  nine  hundred 
and  seventy-eight  dollars  and  thirty-three  cents  standing 
against  him  of  unpaid  losses,  according  to  the  original 
terms  of  said  partnership,  to  which  should  be  added  one- 
third  of  said  final  order,  received  from  said  hydraulic 
company,  to  wit,  one  hundred  and  ninety-eight  dollars 
and  twenty-six  cents,  making  a  total  balance  standing 
against  him,  for  which  be  should  account  to  the  other 
members  of  said  firm,  of  the  sum  of  three  thousand  one 
hundred  and  seventy-six  dollars  and  fifty-nine  cents ;  that 
there  was  therefore  due  to  the  plaintiff,  from  the  said 
Pence,  the  sum  of  one  thousand  six  hundred  and  eighty- 
seven  dollars  and  forty-three  cents,  and  that  the  plaintiff 
should  recover  against  the  said  Pence  his  costs  paid,  laid 
out  and  expended  in  this  action. 
The  court  further  found,  that,  by  reason  of  the  agree- 
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ment  entered  into  between  the  said  Dehority  and  the  said 
Pence,  subsequent  to  the  original  contract  of  partnership, 
the  said  Dehority  was  not  entitled  to  recover  from  the 
said  Pence  any  part  of  his  unpaid  portion  of  said  losses, 
and  that  his  losses  being  less  than  those  of  the  plaintiff, 
he  had  no  right  to  recover  anything  of  the  plaintiff,  and, 
therefore,  that  the  plaintiff  and  the  said  Pence  ought  each 
to  recover  of  said  Dehority  their  costs  and  charges  paid, 
laid  out  and  expended  herein. 

The  defendants  jointly  and  severally  excepted  to  the 
finding  of  the  court,  and  to  the  conclusions  of  law  at 
which  the  court  arrived  thereon  and  thereupon;  also, 
jointly  and  severally  moved  the  court  for  a  venire  de  novo 
in  said  cause,  for  the  alleged  reason  that  the  finding  of 
the  court  was  insufficient  to  render  judgment  upon 
against  the  defendants,  or  either  of  them,  and  not  within 
the  issues  formed  by  the  pleadings.  That  motion  was 
overruled,  to  which  the  defendants  also  jointly  and  sev- 
erally excepted. 

A  motion  for  a  new  trial  was  then  entered,  and  over- 
ruled. The  defendants  then  moved  in  arrest  of  judgment, 
and  that  motion  was  also  overruled,  to  which  exceptions 
were  also  reserved. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  against 
Pence,  for  the  sum  of  sixteen  hundred  and  eighty-seven 
dollars  and  forty-three  cents,  and  against  Dehority  for 
costs. 

The  appellants  assign  errors  in  this  court,  jointly  and 
severally,  as  follows : 

1st.  The  said  Pence  complains  that  the  court  below 
erred,  in  overruling  his  demurrer  to  the  complaint ; 

2d.  The  said  Pence  and  Dehority  complain  that  the 
court  erred,  in  overruling  their  joint  and  several  motion 
for  a  venire  de  novo ; 

8d.  That  the  court  erred,  in  overruling  the  appellants' 
joint  and  several  motion  in  arrest  of  judgment; 

4th.     That  the  court  erred  in  it«  conclusions  of  law  upon 
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the  finding  of  the  facts,  and  in  rendering  judgment  against 
the  appellants,  in  favor  of  the  appellee ; 

5th.  The  said  Dehority  complains  that  the  court  erred 
in  its  conclusions  of  law  upon  its  findings  on  the  issue 
between  him  and  the  said  Pence,  and  in  refusing  to  ren- 
der judgment  in  his  fiavor,  against  the  said  Pepce,  for  the 
amount  paid  by  him  to  said  Dehority,  for  the  benefit  of 
said  copartnership,  over  and  above  his  equal  share ;  and, 

6th.  That  the  court  erred  in  its  conclusions  of  law  as 
to  the  liability  of  the  said  Dehority  for  costs,  and  in  ren- 
dering judgment  against  him,  in  favor  of  the  plaintiff  and 
the  said  Pence,  for  all  costs  made  in  the  cause  in  the  court 
below. 

Pence's  demurrer  was  to  the  whole  complaint,  and,  as 
the  second  paragraph  was  then  a  part  of  the  complaint 
and  constituted,  on  its  face,  a  good  cause  of  action,  the 
court  did  not  err  m  overruling  his  demurrer.  Washington 
Township  v.  Bonney^  45  Ind.  77 ;  The  JeffersonviUe,  etc..  It. 
R.  Co.  V.  Cox,  37  Ind.  825. 

But  we  are  inclined  to  hold,  that  the  first  paragraph 
was  good  as  the  foundation  of  an  equitable  proceeding 
for  an  accounting  between  the  parties,  and  to  close  up 
the  partnership.  It  averred,  that  the  partnership  had 
been  formed  for  the  performance  and  completion  of  a 
particular  piece  of  work,  and  that  this  work  had  been  un- 
dertaken and  completed  by  said  firm.  These,  with  other 
averments  in  the  paragraph,  we  think  sufficiently  showed 
that  the  partnership  had  been  dissolved.  It  brought  all 
the  parties  into  court,  and  contained  a  demand  for  general 
relief. 

As  we  construe  the  paragraph,  it  is  sufficient  within  the 
rules  laid  down  in  the  authorities  cited  by  the  appellants. 
Briggs  v.  Daugherty,  48  Ind.  247 ;  Page  v.  Thompsonj  88 
Ind.  187 ;  Duck  v.  Abbott,  24  Ind.  849. 

With  these  views  as  to  the  sufficiency  of  the  complaint, 
we  think  the  court  did  not  err,  in  overruling  the  appel- 
lant's motion  in  arrest  of  judgment 
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Conceding  the  ol)}ection8  of  the  appellaDte  to  the  finding 
of  the  court  below,  as  they  are  presented  to  us,  to  be  well 
taken,  they  do  not  imprees  us  as  reasons  for  issuing  a  venire 
de  novo  in  that  court.  As  appears  to  us,  the  court,  in  its 
finding  referred  to,  and  in  some  way  passed  upon,  all  the 
material  issues  raised  by  the  pleadings.  If  any  mistakes 
were  made  in  the  facts,  as  found  by  the  court,  that  con- 
stituted a  cause  for  a  new  trial  and  not  for  a  venire  de 
novo.  The  Montmorency  Oravd  Road  Oo.  v.  Bock^  41  Ind. 
268.    Buskirk's  Prac.  205. 

It  is  only  when  the  finding  is  too  vague,  indefinite  or  am- 
biguous, or  when  some  material  omission  has  been  made, 
that  a  venire  de  novo  ought  to  be  awarded,  where  the  facts 
have  been  found  by  the  court.  Bosseker  v.  Qramer,  18 
Ind.  44 ;  Jenkins  v.  ParkhiUj  25  Ind.  478 ;  GruUek  v.  Con- 
nely^  42  Ind.  184.  It  follows,  therefore,  that,  where  the 
finding  simply  embraces  more  than  necessary,  a  venire  de 
novo  ought  not  to  issue. 

When  a  party  excepts  to  the  conclusions  of  law,  at 
which  the  court  has  arrived,  on  a  special  finding  of  the 
facts,  he  admits  that  the  facts  have  been  fully  and  cor- 
rectly found,  and  can  only  claim  that  the  court  erred  in 
applying  the  law  to  the  facts.  Oruzan  v.  Smithy  41  Ind. 
288.  Applying  that  rule  in  this  case,  we  can  not  see  that 
the  court  erred,  in  rendering  judgment  in  favor  of  the 
plaintifl*,  against  the  defendant  Pence,  on  the  facts  as 
found  by  the  court. 

For  the  same  reason,  we  can  not  hold,  that  the  court 
erred,  in  revising  to  render  judgment  in  favor  of  Dehority, 
against  the  said  Pence,  on  the  finding  on  the  issues  between 
them. 

The  evidence  is  not  in  the  record.  We  are  not  in- 
formed, therefore,  why  it  was  the  court  came  to  the  con- 
clusion that  the  plaintifi*  and  the  said  Pence  ought  to 
recover  of  the  said  Dehority  their  costs  and  charges^  laid 
out  and  expended  in  the  court  below,  and  entered  judg- 
ment accordingly.     It  is  the  general  rule,  that  a  party  to 
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an  action  is  not  taxed  with  the  costs  unless  judgment  is 
rendered  against  him;  but  there  are  exceptions  to  that 
rule  both  in  law  and  in  equity.  We  must  presume,  that, 
in  this  case,  the  evidence  disclosed  a  state  of  facts  which 
made  it  equitably  proper  that  the  said  Dehority  should  be 
taxed  with  all  the  costs,  as  was  done  in  the  court  below. 

We  have  been  unable  to  see  any  material  error  in  the 
proceedings  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 


^ 


Fox  V.  Weay. 

Bdtbebcb  Cottbt. — BraeHee.'Sf^licienejf  <^  CbmjiloMf.— >The  snffidency  of  the 
complaint  in  an  action  may  be  questioned,  on  appeal  to  the  Supreme 
Court,  by  an  asaignment  aa  error  of  the  action  of  the  lower  court,  in  sua- 
taining  a  demurrer  to  a  paragraph  of  answer  to  such  complaint. 

MoBiOAOS. —  Unlawful  Belease  of,  hy  Mortgagee^  nfixr  AmgwrnemL — JRteocKn^. 
— ^In  an  action  by  the  aneignee,  against  the  assignor,  who  was  the  payee, 
of  a  promissory  note  aecnred  by  a  mortgage  on  real  estate,  to  reooTer 
damages  for  the  alleged  unlawful  act  of  the  defendant  in  satisfyiog  such 
mortgage,  whilst  such  note  remained  unpaid,  the  complaint  should  allege 
the  value  of  such  mortgage  so  assigned. 

Samx. — D^ieMt, — An  answer  in  such  action,  alleging  the  property  mort- 
gaged to  have  been,  and  to  be,  of  a  value  greatly  exceeding  the  amount 
of  the  mortgage^  is  insufficient 

Sams. — JVetumpCion. — NomxMjl  Damages. — ^If  such  complaint  aver  that  such 
assignment  was  made  for  value,  without  specifying  the  value  of  such 
mortgage,  it  wiU  be  presumed  that  it  was  of  a  value  entitling  the  plain- 
tiff to  recover  nominal  damages. 

Same. — Damages, — Meamrt  of, — ^The  true  measure  of  damages  in  such  ac- 
tion is  the  value  of  such  mortgage  so  assigned,  not  exceeding,  however, 
the  amount  due  upon  such  promissory  note  secured  by  it. 

From  the  Shelby  Circuit  Court. 

B.  F.  Love  and  W.  Z.  Conner^  for  appellant. 
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C  Wrightj  B.  Major  and  &  Major j  for  appellee. 

NiBLACK,  J. — ^ThiB  was  a  suit  by  Hardy  Wray  against 
Alfred  Fox,  Jesse  Winton,  and  Lewis  Bass,  in  the  court 
below.  The  complaint  says,  that  the  said  Jesse  Winton, 
on  the  2d  day  of  July,  1862,  made  his  promissory  note  of 
that  date,  a  copy  of  which  was  filed  with  the  complaint, 
and  thereby  promised  to  pay  to  the  order  of  said  Alfred 
Fox  the  sum  of  two  hundred  and  thirty-five  dollars,  two 
years  after  the  date  thereof,  with  interest  from  date,  for 
value  received,  without  relief  from  valuation  laws.  That, 
for  the  purpose  of  securing  the  payment  of  said  note,  the 
said  Jesse  Winton,  on  said  2d  day  of  July,  1862,  by 
his  mortgage  of  that  date,  a  copy  of  which  was  also  filed 
with  the  complaint,  mortgaged  and  warranted  to  the  said 
Fox  a  tract  of  land  in  Shelby  county,  in  this  State,  known 
as  the  north-west  quarter  of  the  south-west  quarter  of 
section  number  two,  in  township  thirteen  north,  of  range 
seven  east,  containing  forty  acres  more  or  less;  which 
said  mortgage  was  duly  acknowledged  and  entered  of 
record  in  the  proper  county. 

That  afterward,  to  wit,  on  the  80th  day  of  January, 
1865,  the  said  Fox,  for  value  received,  assigned  said  note 
to  said  Wray.  That,  on  the  25th  day  of  October,  1866, 
the  said  Winton  paid  one  hundred  and  seventy-five  dollars 
on  said  note,  and  that  the  residue  remained  due  and  un- 
paid. That  the  said  Fox,  when  he  assigned  said  note  to 
the  said  Wray,  also  delivered  said  mortgage  to  him,  and 
the  aame  hecame  vested  in  him,  said  Wray,  as  secmity 
for  the  payment  of  said  note.  That,  after  the  assignment 
of  siud  note  and  mortgage  to  the  said  Wray,  to  wit^  on 
the  6th  day  of  January,  1872,  the  said  Fox,  for  the  pur- 
pose of  hindering  and  delaying  the  said  Wray  in  the  col- 
lection of  said  note,  entered  satisfaction  of  said  mortgage, 
in  writing  under  his  hand,  on  the  record  thereof  in  the 
proper  recorder's  ofiSice,  which  entry  of  satisfaction  still 
remained  on  the  record  of  said  mortgage  in  said  recorder's 
ofiicL 
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That  afterward,  on  the  18th  day  of  September,  1872, 
said  Winton  sold,  conveyed,  and  warranted  said  mort- 
gaged premises  to  the  said  Lewis  Bass,  who  paid  the 
purchase-money  therefor,  and  took  possession  thereo:^ 
without  any  knowlege  of  the  non-payment  of  said  mort- 
gage, and  believing  the  same  was  satisfied.  That  the 
said  Winton  was  wholly  insolvent.  Wherefore  the  said 
Wray  demanded  judgment  against  the  said  Fox,  Winton 
and  Bass,  for  one  hundred  and  eighty  dollars,  and  the 
foreclosure  of  said  mortgage,  and  for  all  other  proper 
relief.  Afterward  and  before  issue  was  joined  on  the 
complaint,  the  deaths  of  the  said  Winton  and  the  said 
Bass  were  severally  suggested,  and  the  action  abated  as 
to  them. 

Fox  answered  in  six  paragraphs : 

First.  That  Winton  had  fully  paid  and  satisfied  the 
note  sued  on,  before  the  commencement  of  this  suit. 

Second.    The  general  denial. 

Third.  A  set-oflf  of  an  alleged  indebtedness  by  Wray 
to  the  said  Winton,  in  his  lifetime,  accompanied  by  a  bill 
of  particuFars. 

Fourth.  Averring  a  settlement  of  mutual  accounts  and 
dealings  between  the  said  Wray  and  the  said  Winton,  in 
which  said  note  and  mortgage  were  included,  and  were 
set  off  and  paid  by  debts  and  demands  held  by  the  said 
Winton  against  the  said  Wray. 

Fifth.  That  the  lands  mortgaged  by  the  said  Winton 
to  the  said  Fox,  to  secure  the  note  described  in  the  com- 
plaint, and  the  interest  therein  conveyed  by  said  mort- 
gage, then  was,  and  at  all  times  since  the  execution  of 
said  mortgage  had  been,  of  the  value  of  fifteen  hundred 
dollars,  and  during  all  the  time  since  the  execution  of  the 
said  mortgage,  had  been  and  then  was  worth  more  in 
value  than  five  times  the  amount  of  the  alleged  balance 
due  on  said  note. 

Sixth.  That  the  said  Wray  and  Winton  had  a  settle- 
ment of  their  mutual  dealings  and  their  mutual  debts  and 
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accoants,  in  the  presence  of  him,  the  said  Fox,  and  that 
the  said  Wray,  in  the  presence  and  hearing  of  the  said 
Winton,  thereupon  told  him,  said  Fox,  that  said  note  and 
mortgage  sued  on  had  been  and  were  included  in,  and  set 
off  and  paid  by,  said  settlement ;  that,  relying  on  the  truth 
of  said  statement  to  him  by  the  said  Wray,  he,  the  said  Fox, 
was  induced  to,  and  did,  enter  satisfaction  of  said  mort- 
gage in  good  faith  and  without  fraud,  and  in  the  belief 
that  said  note,  which  said  mortgage  was  given  to  secure, 
was  fiiUy  paid  and  satisfied. 

Wray  replied  to  the  first,  third,  fourth  and  sixth  para- 
graphs of  the  answer,  in  general  denial,  and  demurred  to 
the  fifth  paragraph.  The  court  sustained  the  demurrer, 
to  which  Fox  excepted. 

The  cause  was  then  submitted  to  the  court  for  trial,  and 
there  was  a  finding  and  judgment  against  the  said  Fox  for 
the  sum  of  one  hundred  and  sixty-four  dollars  and  ninety 
cents,  as  and  for  the  damages  sustained  by  the  sud  Wray. 

Fox  assigns  for  error  here : 

1st.  The  sustaining  of  the  demurrer  to  the  fifth  para- 
graph of  his  answer. 

2d.  The  sustaining  of  the  demurrer  to  the  said  fifth 
paragraph  of  his  answer,  and  the  refusal  of  the  court 
below  to  carry  the  demurrer  back  to,  and  to  sustain  it 
against,  the  c6mplaint. 

Assuming  that  the  complaint  presents  a  good  cause  of 
action,  there  is  nothing  we  can  perceive  in  the  fifth  para- 
graph of  the  answer,  which  constitutes  a  defence  to  any 
material  matter  alleged  in  the  complaint.  Fox  does  not 
insist  on  its  sufficiency,  but,  through  the  demurrer  to  it, 
attacks  the  complaint  for  want  of  facts  sufficient  to  make 
out  a  case  against  him.  That  the  sufficiency  of  the  com- 
plaint may  be  thus  tested,  has  been  frequently  decided  by 
this  court.  TUlotson  v.  Stippy  1  Blackf.  77 ;  McEwen  v. 
Hussey,  28  Ind.  895 ;  Menifee  v.  Clarkj  85  Ind.  804 ;  Batty 
v.  Font,  54  Ind.  482. 

The  complaint,  on  its  face,  purports  to  be  a  proceeding 
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against  Fox,  Wintou  and  Bass,  to  foreclose  the  mortgage, 
referred  to  in  it ;  but,  as  against  Fox  alone,  we  think  it 
does  not  make  oat  a  case  for  foreclosure,  as  he  was  not 
one  of  the  makers  of  the  note,  did  not  execute  the  mort- 
gage, and  was  not  the  owner  of  the  mortgaged  premises. 

As  we  construe  the  averments  in  the  complaint,  it  is 
substantially  admitted,  that  a  valid  entry  of  satisfaction 
had  been  made  on  the  record  of  the  mortgage,  which 
Wray  did  not  seek  to  disturb  or  have  set  aside,  as  against 
any  of  the  defendants  in  the  court  below. 

Counsel,  however,  on  both  sides  treat  the  complaint,  in 
their  briefs,  as  a  proceeding  against  Fox  for  damages,  for 
having  deprived  Wray  of  the  security  afibrded  him  by  the 
mortgage,  by  the  entry  of  satisfaction  on  the  record  of  it, 
as  was  charged  in  the  complaint,  and  the  finding  and 
judgment  would  indicate  that  the  court  below  tried  the 
case  on  that  theory. 

The  evidence  is  not  in  the  record. 

Fox  objects  that  the  complaint  was  not  sufficient  to 
sustain  an  action  against  him  for  depriving  Wray  of  the 
security  arising  out  of  the  mortgage,  because  it  does  not 
aver  the  value  of  the  security  which  the  mortgage  con- 
veyed. 

The  complaint  impresses  us  as  being  a  rather  circuitous 
and  anomalous  method  of  proceeding  against  Fox  for  the 
wrongful  entiy  of  satisfaction  of  the  mortgage  record,  as 
alleged;  but,  assuming  it  to  be  such  a  proceeding,  we 
think  the  proper  measure  of  damages  was  the  value  of 
the  security  afforded  by  the  mortgage,  not  exceeding  the 
amount  of  the  balance  due  on  the  note,  and  that,  to  enti- 
tle Wray  to  rightfully  recover  full  damages,  the  value  of 
such  security  ought  to  have  been  alleged  in  the  complaint. 
As  Fox  took  the  security,  however,  we  think  it  is  not 
unreasonable,  as  to  him  at  least,  to  presume  that  it  was 
of  som^  value,  and  to  hold,  that  as  to  him  the  complaint 
makes  out  a  good  cause  of  action  for  at  least  nominal 
damages.    We  are,  therefore,  of  the  opinion,  that  the 
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court  did  not  err  in  refusing  to  carry  back  the  demurrer 
and  sustain  it  to  the  complaint.    As  no  dther  question 
is  presented  by  the  record,  the  judgment  must  be  affirmed. 
The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oyerruled. 


Campbell  v.  Pbterman  bt  ux. 

SuFBEifE  CouiiT. — ISruiUee, — InstnuHon  to  Jury, — Beeord, — ^Where  the  evi- 
dence given  on  the  trial  of  a  cause  is  not  in  the  record,  on  appeal  to 
the  Supreme  Court,  no  question  can  he  considered  as  to  the  giving  to 
the  jury  of  an  instruction  which  is  not  abstractly  wrong. 

Same. — Antwer  to  ItUerrogatory, — ItUermL — In  such  case,  an  answer  by  the 
juiy  to  an  interrogatory  as  to  the  "amount"  of  interest  allowed  in  their 
general  verdict  lumishes  no  light  as  to  the  ''rate"  of  such  interest,  and 
uie  time  for  which  it  was  allowed,  4o  which  such  instruction  referred. 

From  the  Ripley  Circuit  Court. 
-E,  P.  FerriSj  for  appellant. 

BiDDLB,  J. — On  the  28d  day  of  April,  1873,  James  O. 
Campbell  sold  to  John  Peterman  two  tracts  of  land,  one 
containing  two  hundred  acres.  Peterman  agreed  ^'  to  pay 
for  said  two  hundred  acres  three  thousand  five  hundred 
dollars,  and  pay  five  hundred  dollars  down  and  the  rest 
by  the  1st  day  of  June  next,  and  if  not  all  paid  by  that 
time,  said  Peterman  is  to  give  his  note,  with  ten  per  cent, 
interest,  for  the  balance  due,  and  on  payment  of  two  thou- 
sand five  hundred  dollars,  said  Campbell  is  to  deliver  said 
Peterman  a  good  warranty  deed  for  the  said  above  de- 
scribed tract  of  land,"  etc.  As  to  the  other  tract  of  land 
sold  by  the  same  contract,  there  is  no  controversy  in  the 
case. 

This  action  is  brought  upon  the  above  contract,  to  re- 
cover the  balance  of  the  purchase-money,  alleged  to  be 
due. 
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The  complaint  was  answered  by  a  general  denial,  and 
two  special  paragraphs,  upon  which  no  question  is  made. 

Trial  by  jury;  general  verdict  in  favor  of  the  appellant, 
for  six  hundred  and  six  dollars  and  twenty  cents,  and  an 
answer  to  a  special  interrogatory,  as  follows : 

"  What  interest  have  you  allowed  the  plaintifl'? 

"Answer.    Six  dollars  and  twenty  cents." 

The  necessary  subsequent  motions  were  made,  and  rul- 
ings upon  them  had,  to  bring  the  case  here;  and  the 
assignments  of  alleged  errors  are  properly  made. 

The  plaintifi*  below  is  the  appellant  here.  He  says : 
"The  only  question  in  the  case  is  the  amount  of  interest 
to  which  the  appellant  is  entitled ;"  and  insists  that  he  is 
entitled  to  interest  at  the  rate  of  ten  per  cent.,  on  the  pay- 
ment due  on  the  1st  day  of  June,  1878,  "if  not  all 
paid  by  that  time."  But  the  court  instructed  the  jury, 
that  the  plaintiff  was  entitled  to  interest  "from  the 
date  of  the  tender  of  the  conveyance  executed  August 
20th,  1875,  at  the  rate  of  ten  per  cent."  Of  this  part  of 
the  instruction  the  appellant  complains.  It  may  be  true, 
as  a  legal  proposition  in  the  construction  of  the  contract 
sued  upon,  that  the  appellant  was  entitled  to  interest  on 
the  Ist-of-June  payment,  if  not  made  at  that  time ;  but, 
if  true,  as  the  evidence  is  not  before  us,  we  can  not  say 
that  he  has  been  injured  thereby.  For  aught  that  is 
shown  to  us  by  the  record,  the  payment  might  have  been 
made  according  to  the  contract.  Nor  do  we  know  what 
rate  of  interest  the  jury  allowed.  In  their  answer  to  the 
special  interrogatory,  they  only  state  the  amount  of  inter- 
est allowed,  not  the  rate  at  which  it  was  computed. 

The  evidence  not  being  in  the  record,  we  must  presume 
the  verdict  is  right ;  and  the  instruction  complained  of  not 
being  wrong  in  the  abstract,  we  must  suppose  that  there 
was  evidence  before  the  jury  to  which  it  was  applicable. 

The  judgment  is  affirmed,  with  costs. 
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WbAKLBY  ET  AL.  V.  CONKADT. 

Dbcedemtb*  'E&TATEB.—Beal  EsUUe^—LiabUity  for  Debts,— The  pnrchaaer  of 
the  real  estate  of  an  intestate,  prior  to  the  settlement  of  his  estate,  takes 
the  same  subject  to  the  right  of  the  administrator  to  canse  it  to  be  sold 
for  the  payment  of  the  debts  of  such  estate. 

Same. — JE^irUtian. — Sale, — Action  by  Purekaaer  Agamat  WidotD  and  Hein, — 
Where,  in  a  proceeding  for  partition  of  the  real  estate  of  an  intestate 
amongst  his  widow  and  heirs,  the  same  is  declared  indivisible,  and,  prior 
to  the  settlement  of  such  decedent's  estate,  is  sold  to  a  purchaser,  who,  to 
save  the  same  from  a  sale  by  the  administrator  of  snch  estate  for  the  pay- 
ment of  its  debts,  pays  to  such  administrator  the  amount  of  euch  debts, 
he  can  not  maintain  an  action  against  such  widow  and  heirs,  amongst 
whom  the  proceeds  of  snch  sale  had  been  divided,  to  recover  of  them  the 
amount  so  paid  by  him. 

From  the  Miami  Circuit  Court. 

J.  L.  Farrar  and  J.  Farravy  for  appellants. 
R.  P.  Effinger  and  N.  0.  Ross,  for  appellee. 

WoBDBN,  J. — This  was  an  action  by  the  appellee  against 
the  appellants. 

Demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
overruled,  and  exception.  Final  judgment  for  the  plain- 
tiff. 

The  facts  alleged  in  the  complaint  are  briefly  as  follows : 

Thomas  Weakley  died  intestate,  owning  certain  lands 
in  Miami  County.  He  left  a  widow,  Phebe  A.  Weakley, 
and  two  children,  viz.,  Edward  T.  Weakley  and  Kate  A. 
Taylor,  nee  Eate  A.  Weakley.  The  widow  and  children, 
together  with  William  Taylor,  the  husband  of  Kat-e  A., 
were  defendants  in  the  action.  After  the  death  of  Thomas 
Weakley,  it  being  then  supposed  that  there  was  sufficient 
personalty  to  pay  all  his  debts,  proceedings  in  partition 
were  had  in  the  proper  court  to  part  certain  real  estate, 
left  by  the  deceased,  between  the  widow  and  the  two 
children;  but  the  property,  not  being  susceptible  of 
division,  was  ordered  to  be  sold,  and  it  was  accordingly 
sold,  the  plaintiff  becoming  the  purchaser  at  the  price  of 
over  four  thousand  dollars,  which  amount  he  paid,  and 
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received  a  proper  coDveyance  from  the  commissioner 
making  the  sale.  The  money  thus  realized  was  divided 
equally  between  the  widow  and  two  children,  each  taking 
one-third.  After  this,  it  turned  out  that  there  were  debts 
against  the  estate  of  the  deceased,  making  it  necessary  to 
sell  real  estate  to  pay  them,  and  the  administrator  pro- 
cured an  order  from  the  proper  court  for  the  sale  of  the 
property  thus  purchased  by  the  plaintiif,  for  the  payment 
of  those  debts,  amounting  to  seven  hundred  and  fifty  dol- 
lars and  two  cents. 

The  plaintiff  notified  the  defendants  to  pay  the  amount 
thus  required,  informing  them  that,  in  case  they  did  not, 
he  should  pay  the  same  and  look  to  them  for  reimburse- 
ment. The  defendants  failing  to  pay,  the  plaintiff  paid 
the  amount  required  to  the  administrator,  in  order  to 
save  the  property,  and  the  administrator  liquidated  the 
debts  against  the  estate. 

The  action  was  brought  to  recover  the  amount  of  money 
thus  paid;  and  the  question  arises,  whether  the  plaintiff, 
on  the  facts  stated,  can  recover. 

Whatever  may  be  the  moral  aspect  of  the  question,  we 
are  unable  to  discover  any  legal  or  equitable  principle  on 
which  the  plaintiff  can  recover. 

The  proceedings  in  partition  were  had,  and  the  pur- 
chase of  the  plaintiff  was  made,  while  the  estate  was  un- 
settled, and  when  the  plaintiff  must  have  known  that  the 
property  might  be  required  for  the  payment  of  debts  of 
the  estate.  The  plaintiff  purchased  the  property  subject 
to  the  right  of  the  administrator  to  cause  it  to  be  sold  for 
tbe  payment  of  debts,  in  case  it  should  be  necessary.  We 
can  not  say  that  the  possible  contingency  that  the  prop- 
erty, or  some  portion  of  it,  might  be  required  to  pay  the 
decedent's  debts,  may  not  have  been  considered  by  the 
plaintiff  in  making  his  bid  for  it.  What  the  plaintiff 
bought  was  precisely  the  right  and  interest  which  the 
widow  and  heirs  had  in  the  property ;  nothing  more  nor 
less.    DuvaU  v.  Speedy  1  Md.  Ch.  229. 
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The  widow  and  heirs  owned  the  property  subject,  nev- 
erthelesSy  so  far  as  the  two  children  were  concerned,  to 
the  right  of  the  administrator  to  sell  it,  if  necessary,  for 
the  payment  of  debts.  The  plaintiff  purchased  it  subject 
to  the  same  right.  He  acquired  no  warranty  of  any  de- 
scription. 

The  plaintiff  is  clearly  in  no  better  condition  than  if 
he  had  purchased  from  the  widow  and  heirs,  and  had 
taken  a  deed  from  them  for  the  property,  without  cove- 
nants. In  such  case,  although  the  title  might  wholly  fail, 
he  could  neither  recover  back  the  purchase-money  nor 
defend  against  the  collection  of  any  part  unpaid.  Cart- 
right  V.  BriggSy  41  Ind.  184,  and  authorities  there  cited. 
See,  also,  Brunner  v.  Brennan^  49  Ind.  98. 

Again.  Suppose  the  plaintiff,  instead  of  paying  the 
money  to  relieve  the  property,  had  suffered  it  to  be  sold. 
We  are  unable  to  see  that  he  would,  in  such  case,  have 
had  any  right  of  action  against  the  defendants ;  and  hia 
condition  is  no  better  than  if  he  had  suffered  the  property 
to  be  sold.  The  plaintiff's  money  has  gone  to  pay  the 
debts  of  the  estate,  but  this  does  not,  of  itself,  give  him  a 
right  of  action  against  the  heirs.  We  have  a  class  of 
cases  in  this  State  that  may  seem  to  have  some  analogy  to 
the  case  in  judgment,  holding  that  the  purchaser  of  land 
at  sheriff's  sale,  on  execution,  whose  title  fails,  may  re- 
cover the  amount  of  his  bid  from  the  judgment  defend- 
ant, as  for  money  paid  for  his  benefit.  Muir  v.  Craig^  3 
Blackf.  293 ;  Dynn  v.  Frazier,  8  Blackf.  432 ;  PreMon  v. 
Harrison^  9  Ind.  1;  Pennington  v.  Clifton^  10  Ind.  172; 
Seller  V.  Lingerman^  24  Ind.  264 ;  Hawkins  v.  Miller^  26  Ind. 
173.  In  Dunn  v.  Frazier^  supra^  the  doctrine  was  said  to 
be  "  a  relaxation  of  the  rule,"  and  in  Brunner  v.  Brennan, 
sujyroy  it  was  intimated  that  perhaps  the  cases  could  not 
be  reconciled  with  the  well  established  doctrine,  that,  in 
judicial  sales,  there  is  no  warranty.  And  it  may  be  sug- 
gested, that  the  cases  are  perhaps  in  conflict  with  the  well 
established  doctrine,  that  one  man  can  not  make  another 
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his  debtor  by  paying  the  debt  of  the  latter  without  his 
consent. 

But  whatever  may  be  thought  of  the  cases,  we  are 
clear  that  they  should  not  be  extended  beyond  the  bounds 
to  which  they  have  already  gone.  There  is  a  clear  distinc- 
tion between  those  cases  and  the  present  one.  Here 
the  heirs  were  not  debtors.  They  were  in  no  manner 
liable  for  the  debts  of  their  ancestor.  They  might  have 
been  thus  liable  in  certain  contingencies,  after  the  estate 
had  been  finally  settled.  2  R.  8.  1876,  p.  654,  sec.  178. 
But  such  was  not  the  case  here.  The  property  of  the 
ancestor,  whicb  descended  to  his  heirs,  was  liable,  to  be 
sure,  for  the  payment  of  his  debts,  but  these  debts  were 
in  no  sense  the  debts  of  the  heirs ;  and  we  have  seen  that 
the  purchaser  of  the  property  took  it  simply  as  the  heirs 
held  it,  subject  to  the  debts  of  the  ancestor.  If  the  plain- 
tiff should  be  regarded  as  subrogated  to  the  rights  of  the 
creditors  of  the  estate,  he  would  have  the  right  to  look  to 
the  land,  but  not  to  the  heirs  personally,  for  payment  of 
the  debts.  This  view  renders  it  unnecessary  that  we 
should  consider  separately  the  rights  of  the  widow  in  the 
premises. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
sustain  the  demurrer  to  the  complaint. 


Rawlbs  v.  Thb  Statb,  bx  bbl.  Ford. 

BjUriABi)T.--.&^u2eiie&*-i>ee2finilum«.--On  the  trial  of  a  proflecntion  lor  Imm- 
Urdy,  evidenoe  of  declarations  bj  the  relatrix  of  her  affection  for  others 
than  the  defendant  are  inadmiasible. 

SucB.— The  fact  that  the  defendant  in  snch  case,  while  being  croes-ezam- 
ined  aa  a  witness,  over  the  obfections  of  his  eomsel,  wfote  his  name  <m 
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paper,  under  the  inntniction  of  the  court  that  he  might  do  so  or  no^  as 
he  pleased,  is  not  error. 

Bamb. — ImpeaMng  Witneu. — Moral  Charaeter. — Evidence  of  the  general 
moral  character  of  a  witness,  introduced  for  the  purpose  of  impeaching 
him,  must  be  confined  to  the  time  at  which  he  testifies,  and  to  the  neigh- 
borhood wherein  he  then  resides. 

Sake. — Evidence  of  the  general  moral  character  of  the  relatrix  in  a  prose- 
cution for  bastardy  can  not  be  supplemented  by  evidence  particularising 
in  what  respect  it  is  bad. 

8AME. — ChagtUff. — Evidence  of  the  general  reputation  of  the  relatrix  for 

'    chastity  is  immaterial. 

Same. — Evidence  in  such  case  of  the  declarations  of  a  witness  as  to  the 
time  when  he  had  been  in  the  society  of  the  relatrix,  ofiered  to  impeach 
him  upon  his  denial  of  having  made  such  declarations,  is  immaterial 

Baxe. — Dedaratuma  df  TFttaess. — ^A  question  put  to  a  witness  in  such  case, 
as  to  his  declarations  to  another,  that  he  knew  of  others  than  the  defend- 
ant, who  had  had  sexual  intercourse  with  the  relatrix  at  the  time  her 
child  was  begotten,  is  immaterial. 

Same. — QyjL — Evidence  in  such  case,  that  the  relatrix  had  received  gifts 
from  men  other  than  the  defendant,  is  immaterial. 

Saiib. — InixreA  cf  Bdairix. — InstrueUon  to  Jury.— On  the  trial  of  such  cause, 
the  court  instructed  the  jury,  that,  **  under  the  law,  in  cases  of  this  char- 
acter, the  evidence  of  the  relatrix  should  have  more  weight  than  that  of 
the  defendant,  because  he  has  a  pecuniary  interest  in  the  result  of  the 
suit,  and  she  has  not." 

HM,  that  such  instruction  is  erroneous. 

Same. — InfanL — Arrett  of  Judgment. — Where  it  does  not  appear  from  the 
pleadings,  that  the  defendant  in  such  action  is  a  minor,  amotion  in  arrest 
of  judgment,  alleging  the  failure  of  the  court  to  cause  him  to  appear  by 
guardian,  or  guardian  ad  /item,  should  be  overruled. 

From  the  Tippecanoe  Circuit  Court. 

-B.  P.  DeHari  and  J.  R.  Coffroth,  for  appellant. 

HowK,  J. — ^Tbe  relatrix  of  the  appellee  filed  her  com- 
plaint before  a  justice  of  Benton  county,  alleging  therein 
that  she  had  been  delivered  of  a  bastard  child,  which  waa 
then  living,  and  that  the  appellant  was  the  father  of  said 
child.  Afterward,  in  the  Benton  Circuit  Court,  on  the 
appellant's  application,  the  venue  of  the  action  was 
changed  to  the  court  below. 

The  cause  was  tried  by  a  jury,  in  the  court  below,  and 
a  verdict  was  returned  for  the  appellee,  that  the  appellant 
was  the  father  of  the  bastard  child  named  in  the  com- 
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plaint.  On  written  causes  filed,  the  appellant  moved  the 
court  below  for  a  new  trial,  which  motion  was  overruled, 
and  to  this  decision  appellant  excepted.  And  the  appel- 
lant moved  the  court  below  in  writing  in  arrest  of  judg- 
ment, which  motion  was  overruled,  and  to  this  decision 
appellant  excepted.  And  judgment  was  rendered  upon 
the  verdict  by  the  court  below,  from  which  judgment  the 
appellant  now  prosecutes  this  appeal. 

In  this  courts  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.  In  overruling  appellant's  motion  for  a  new  trial ; 
and, 

2d.  In  overruling  appellant's  motion  in  arrest  of  judg- 
ment. 

In  his  motion  for  a  new  trial  of  this  cause,  the  appel- 
lant assigned  the  following  alleged  causes  therefor : 

1.  Because  the  verdict  was  not  sustained  by  sufficient 
evidence; 

2.  Because  the  verdict  was  contrary  to  law ;  and, 

8.  Because  of  irregularity  in  the  proceedings  of  the 
court  below  during  the  trial,  by  which  the  appellant  was 
prevented  from  having  a  fair  trial,  and  because  of  error 
of  law  occurring  at  the  trial,  in  this,  to  wit : 

**A"  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ask  the  relatrix,  as  a  witness,  on  cross-exami- 
nation, the  following  question:  "Did  you  not  say  to 
Lina  Patterson,  about  the  time  the  child  was  begottei),  at 
her  house,  that  you  liked  Ed.  Bawles  a  great  deal  better 
than  you  did  Joseph,  the  defendant  ?" 

"j8."  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ask  the  relatrix,  as  a  witness,  on  cross-exami- 
nation, the  following  question:  "Did  you  not  say  to 
Lina  Patterson,  at  her  father's  house,  about  Christmas, 
1872,  that  you  liked  Ed.  Rawles  a  good  deal  better  than 
you  did  Joe,  the  detendant,  that  Joe  would  never  talk  to 
you?" 

"  C."    Because  the  court  erred,  in  overruling  appellant's 
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objectiohs  to  appellee's  demand,  that  the  appellant  Bhoold 
write  his  name  in  the  presence  of  the  jury. 

"jD/'  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ai^k  the  witness,  James  Ford,  the  following 
question :  ^^Are  you  acquainted  with  the  general  moral 
character  of  the  said  relatrix,  Maria  Ford  ?" 

«^/'  Because  the  court  erred,  in  refusing  to  allow  the 
witness,  James  Ford,  to  state  in  what  respect  the  general 
character  of  Maria  Ford  was  bad. 

^F"  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ask  the  witness,  James  Ford,  the  following 
question  r  *'  Were  you  acquainted  with  the  general  repu- 
tation of  the  said  relatrix,  Maria  Ford,  for  chastity,  along 
and  about  last  December  a  year  ago  ?" 

**6r."  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ask  the  witness,  Bowman,  the  following  ques- 
tion :  ^^  If  he,  witness,  did  not,  on  the  1st  day  of  March, 
1874,  at  his,  witness,'  house  say  to  appellant,  that  he,  wit- 
ness, knew  of  Maria  Ford  having  had  connection  with 
other  parties  in  the  months  of  December,  1872,  and  Jan- 
uary, 1878?" 

^Hy  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ask  the  witness,  Ed.  Bawles,  the  following 
question ;  "  What  do  you  know,  if  any  thing,  of  Maria 
Ford,  the  relatrix,  getting  a  ring  from  David  Northcutt 
in  December,  1872,  when  he  was  here  at  your  faither's 
house?" 

^^/."  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ask  the  witness,  Chas.  Morehouse,  the  follow- 
ing question:  "Are  you  acquainted  with  the  general 
moral  character  of  Maria  Ford,  the  said  relatrix,  in  the 
neighborhood  where  she  is  best  known  ?" 

"f  ."  Because  the  court  erred,  in  refusing  to  allow  the 
appellant  to  ask  the  witness,  John  Rawles,  the  following 
question:  "What,  if  any  thing,  did  the  witness,  David 
KorthcuttySay  toyou,  about  the  time  of  the  commencement 
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of  this  prosecution,  in  this  city  at  the  coort-honse,  about 
the  paternity  of  Maria  Ford's  child  ?" 

"Z/,"  Because  the  court  erred,  in  giving  to  the  jury, 
the  following  instruction :  '^  Under  the  law,  in  cases  of 
this  character,  the  evidence  of  the  relatrix  should  have 
more  weight  than  that  of  the  defendant,  because  he  has 
a  pecuniary  interest  in  the  result  of  the  suit,  and  she  has 
not." 

A  bill  of  exceptions  containing  the  evidence,  the  in- 
structions  of  the  court  below  to  the  jury,  the  decisions  of 
the  court  in  the  exclusion  of  offered  evidence,  and  the 
appellant's  exceptions  thereto,  is  properly  in  the  record. 

In  his  argument  of  this  cause,  in  the  court  below,  the 
appellant  very  evidently  places  his  chief  reliance  for  a, 
reversal  of  the  judgment  of  the  court  below,  upon  the 
third  cause  assigned  in  his  motion  for  a  new  trial  and  the 
alleged  irregularities  and  errors  of  law  occurring  at  the 
trial,  specified  in  said  third  cause  for  such  new  triaL 
These  alleged  irregularities  and  errors  of  law  we  will  con- 
sider, and  decide  the  questions  thereby  presented,  in  the 
alphabetical  order  in  which  they  have  been  assigned  iu 
the  motion  for  a  new  trial. 

^^j1."    By  the  question  set  out  in  this  alleged  error  of 
law,  the  appellant  informed  the  court  below,  that  he  ex- ' 
pected  to  prove  by  the  relatrix  of  the  appellee,  that,  about 
the  time  her  child  was  begotten,  she  had  said  to  one  Lina . 
Patterson  that  she  liked  Ed.  Rawles  a  good  deal  better 
than  she  did  the  appellant.    It  can  hardly  be  said  that , 
the  evidence  thus  offered  tended,  even  remotely,  to  prove 
either  that  Ed.  Kawles  was,  or  that  the  appellant  was  not, 
the  father  of  the  bastard  child.    In  our  view  the  offered , 
evidence  was  wholly  immaterial,  and  was  therefore  prop- 
erly excluded. 

^^^."  On  his.  cross-examination  of  the  relatrix,  as  a 
witness,  the  appellant  offered  to  prove  by  her  answer  to 
the  question  set  out  in  this  alleged  error  of  law,  that  the 
relatrix  had  said  to  Lina  Patterson,  about  Christmas,  1872, 
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that  she  liked  Ed.  Rawles  a  great  deal  better  than  she 
did  Joe,  the  appellant ;  that  Joe  would  never  talk  to  her. 
The  fact  to  be  proved  by  this  evidence  was  wholly  imma- 
terial ;  for,  in  such  cases  as  this,  it  isn't  <'  talk  "  that  does 
the  mischief.  Besides,  it  would  seem  from  the  record, 
that  the  offer  of  the  proposed  evidence  was  not  made  in 
good  faith,  or  with  any  expectation  that  the  relatrix 
would  testify  to  the  alleged  declaration  implied  in  the 
question.  For  the  appellant  informed  the  court  below 
that,  "  in  the  event  said  relatrix  denied  said  declaration," 
he  would  "  prove  the  same  by  said  Lina  Patterson."  We 
infer,  therefore,  that  the  appellant  propounded  the  ques- 
tion to  the  relatrix,  not  for  the  purpose  of  proving  that 
she  had  made  any  such  declaration,  but  with  the  expecta- 
tion that  she  would  deny  that  she  had  made  such  decla- 
ration, and  then  the  appellant  could  contradict  her  by 
the  evidence  of  Lina  Patterson.  In  our  opinion  the 
offered  evidence  was  properly  excluded  by  the  court  below. 

"  C."  It  appears  from  the  record,  that,  while  the  appel- 
lant was  under  cross-examination  as  a  witness,  on  the 
trial,  "counsel  for  the  State  asked  witness  to  write  his 
name  on  a  piece  of  paper ;  the  counsel  for  the  defendant 
objected ;  the  court  overruled  the  objections,  and  defend- 
ant's counsel  excepted,  the  court  remarking  that  he  would 
not  compel  the  witness  to  write  his  name,  but  that  he 
could  refuse  or  not,  as  he  pleased ;  that  he  would  not  fine 
him  for  a  contempt ;  here  the  witness  wrote  his  name,  as 
requested  by  the  counsel  for  the  State."  This  is  all  that 
the  record  discloses  in  connection  with  this  irregularity, 
if  such  it  may  be  termed,  in  the  proceedings  of  the  court 
below.  We  fail  to  see  that  this  so-called  irregularity  did 
or  could  prevent  the  appellant  from  having  a  fair  trial  of 
this  cause. 

It  does  not  appear,  that  the  counsel  for  the  State  used, 
or  offered  to  use,  the  appellant's  writing,  after  he  had 
written  his  name,  in  any  manner  or  for  any  purpose,  on 
the  trial  of  this  cause. 
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It  is  not  every  irregularity  in  the  proceedings  of  the 
court,  which  will  constitute  a  good  cause  for  a  new  trial ; 
but  the  irregularity  must  be  of  such  a  character  as  to  pre- 
vent the  party  from  having  a  fair  trial.  2  R.  S.  1876,  p. 
179,  sec.  352.  In  our  opinion,  the  alleged  irregularity, 
complained  of  by  appellant  in  this  case,  if  it  had  any  effect 
on  the  trial,  tended  to  his  benefit  rather  than  to  his  injury. 

^  i>."  Appellant  insists,  that  the  court  below  erred,  in 
sustaining  an  objection  to  this  question :  ^'  Are  you  ac- 
quainted with  the  general  moral  character  of  the  relatrix, 
Maria  Ford  ? ''  By  the  last  clause  of  section  242  of  the 
practice  act,  it  is  provided,  that  ^^  In  all  questions  affect- 
ing the  credibility  of  a  witness  his  general  moral  charac- 
ter may  be  given  in  evidence."  2  R.  B.  1876,  p.  186.  The 
record  does  not  expressly  show  upon  what  ground  the 
court  below  sustained  the  objection  of  the  State  to  this 
question.  It  is  manifest,  however,  that  the  question  was 
too  broad  and  unlimited  in  its  terms.  It  has  been  repeat- 
edly held  by  this  court,  that  evidence  for  the  purpose  of 
impeachment  should  have  reference  to  the  general  moral 
character  of  the  witness  at  the  time  he  testified,  and  in 
the  neighborhood  where  he  then  resided.  The  City  of 
Aurora  v.  Cobbj  21  Ind.  492 ;  Chance  v.  The  Indianapolis^ 
etc.y  Gravel  Road  Co.^  82  Ind.  472 ;  Stratton  v.  The  State^ 
45  Ind.  468. 

We  see  no  reason,  in  this  case,  for  changing  the  rule 
laid  down  in  the  cases  cited ;  and,  under  this  rule,  the 
court  below  did  not  err,  in  sustaining  an  objection  to  appel- 
lant's question. 

^*  £"  A  witness  for  the  appellant  had  testified,  that  he 
was  acquainted  with  the  general  moral  character  of  the 
relatrix  of  the  appellee  where  she  lived ;  and  that  ^*  it  is 
only  tolerable  —  it  is  bad."  The  witness  was  then  asked 
by  the  appellant  this  question :  ^^  In  what  respects  is  her 
general  moral  character  bad?"  To  this  question,  the 
counsel  for  the  State  objected,  and  the  objection  was  sus- 
tained by  the  court  below,  the  appellant  having  offered  to 
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prove  that  th«  general  repatation  of  the  relatrix  for  chas- 
tity was  bad,  and  that  the  witness  knew  said  general  rep* 
utation. 

In  our  opinion,  the  court  below  committed  no  error,  in 
refusing  to  allow,  the  witness  to  state  in  what  respects  the 
general  moral  character  of  the  relatrix  was  bad.  By 
filing  her  complaint  against  the  appellant  in  bastardy,  she 
had  confessed,  and  made  a  public  record  of  the  tact  of,  her 
want  of  chastity ;  and  that  was  the  only  fact  which  the 
offered  evidence  would  even  tend  to  prove.  Her  chastity, 
was  not  in  issue ;  but  her  want  of  chastity  was  an  admit- 
ted fact.  And  in  so  far  as  it  might  affect  her  credibility 
as  a  witness,  the  admitted  fact  would  certainly  have  more 
weight  than  mere  repatation  of  the  fact. 

^^  JPl"  Appellant  ofiered  to  prove  on  the  trial,  that  the 
witness  knew  the  general  reputation  of  the  relatrix  for 
chastity  "  about  last  December  a  year  ago,"  and  that  said 
reputatioii  was  bad;  out  the  court  below  excluded  the 
offered  evidence.  In  this  decision  there  was  no  error. 
Of  course,  the  relatrix  was  unchaste,  and  she  had  admitted 
under  oath  her  want  of  chastity  ^^  about  last  December  a 
year  ago,"  when  she  testified  that  at  that  time  her  bastard 
child  was  begotten.  Proof  of  her  general  reputation  for 
ujuchastity  would  only  tend  to  prove  her  want  of  chastity 
at  the  time  mentioned,  and  that  was  an  admitted  fact. 
But  neither  the  fact  itself^  nor  the  offered  evidence  of  the 
fact,  would  have  any  tendency  whatever  to  prove  that  the 
appellant  was  not  the  father  of  the  relatrix's  bastard  child. 
We  think,  therefore,  that  the  offered  evidence,  was  prop-; 
erly  excluded. 

"  G"  Appellant  offisred  to  prove  by  one  of  his  own 
witnesses,  that  he,  the  witness,  at  a  certain  time  and  place, 
had  said  to  the  appellant,  that  he,  the  witness,  knew  of 
seyeral  persons  having  connection  with  the  relatrix  in  the 
i^onths  of  December,  1872,  and  January,  1873:  but  the 
ofiered  evidence  was  excluded  by  the  court  below.  That 
th^  .court  did  not  err,  in  excluding  this  evidence,  if  such 


MAY  TEKM,  1877.  441 

BawlM  V.  The  State,  en  rd.  Ford. 

it  may  be  called,  is  not  a  debatable  questton.  It  is  self- 
evident. 

<^if."  Appellant  offered  to  prove  by  a  witness,  that  the 
relatrix  of  the  appellee,  in  December,  1872,  at  the  house 
of  appellant's  father,  received  a  ring  from  ^'  Dave  ]!forth- 
cutt,"  bat  the  court  below  excluded  the  offered  evidence. 
There  was  no  error  in  this  decision. 

^^i."  A  witness  was  asked  by  the  appellant  the  fol- 
lowing, question : 

^^Are  you  acquainted  with  the  general  moral  character 
of  Maria  Ford,  the  relatrix,  in  the  neighborhood  where 
she  is  best  known  ?' 

An  objection  to  this  question  was  sustained  by  the 
court  below,  and  the  appellant  then  offered  to  prove  by 
the  witness,  that  he  was  acquainted  with  the  general 
moral  character  of  the  relatrix  in  the  neighborhood 
where  she  was  best  known,  but  the  evidence  was  excluded. 
In  our  opinion,  there  was  no  error  in  this  decision  of  the 
court  below.  The  neighborhood  in  which  a  party  is  best 
known  is  a  matter  of  opinion,  in  regard  to  which  there 
might  well  be  a  difterence  of  opinion,  but  the  neighbor- 
hood in  which  a  party  resides  is  a  matter  of  actual  tact, 
in  regard  to  which  there  could  be  but  little,  if  any,  reason 
for  controversy.  We  think,  therefore,  that  the  enquiry 
into  the  general  moral  character  of  a  witness,  as  affecting 
his  or  her  credibility,  should  be  limited,  as  it  is  in  this 
State,  to  the  neighborhood  in  which  the  witness  then  re- 
sided. 

*^KJ^  Appellant  offered  to  prove  by  a  witness  in  his 
behalf,  that  one  Dave  Northcutt  had  told  the  witness 
"  voluntarily,"  that  he,  Northcutt,  had  the  time  set  down 
when  he  went  with  relatrix,  and  that  if  her  time  was  not 
right,  he  would  beat  her,  but,  if  otherwise,  and  he  could 
not  get  out  of  it,  he  would  marry  her  and  leave  her;  but 
the  court  below  excluded  the  offered  evidence.  This  evi- 
dence was  offered,  probably,  for  the  purpose  of  contra- 
dicting Northcutt,  who  had  testified  during  the  trial,  that 
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he  did  not  say  to  appellant's  witness,  ^^  I've  got  the  time 
set  down  when  I  went  to  see  her,  and  her  time  will  have 
to  tally  with  mine."  It  seems  to  us  that  the  offered  evi- 
dence was  properly  excluded,  on  the  ground  of  its  utter 
immateriality.  If  the  evidence  had  been  admitted,  it 
would  not  have  tended,  even  in  the  remotest  degree,  to 
establish  any  fact  material  to  the  issues  in  this  case.  The 
contradiction  of  the  evidence  of  Northcutt  on  so  immate- 
rial a  point,  or  even  his  successful  impeachment,  could  not 
have  benefited  the  appellant  in  this  case ;  for  Northcutt's 
evidence  had  no  tendency  whatever  to  injure  the  appel- 
lant. His  evidence  affirmed  nothing  in  regard  to  either 
the  appellant  qx  the  prosecuting  witness,  but  it  was  wholly 
of  a  negative  character. 

"i."  The  court  below  gave  the  jury  trying  the  cause 
the  following  instruction : 

^^  Under  the  law,  in  cases  of  this  character,  the  evidence 
of  the  relatrix  should  have  more  weight  than  that  of  the 
defendant,  because  he  has  a  pecuniary  interest  in  the  re- 
sult of  the  suit,  and  she  has  not." 

This  instruction  is  erroneous.  The  relatrix  has  a  pecu- 
niary interest  in  the  result  of  the  suit ;  for,  by  the  express 
terms  of  the  statute,  the  money  realized  from  the  suit  is  to 
be  paid  over  to  the  relatrix,  for  the  maintenance  and  edu- 
cation of  her  child.  2  R.  8. 1876,  p.  659,  sec.  15 ;  Keating 
V.  The  State^  ex  rel.^  etc.^  44  Ind.  449 ;  Decker  v.  The  State, 
ex  rel.j  etc.^  58  Ind.  552. 

The  second  alleged  error  in  this  case  is,  that  the  court 
below  erred,  in  overruling  appellant's  motion  in  arrest  of 
judgment.  This  motion  was  in  writing,  and  the  cause 
assigned  therein,  in  support  of  the  motion,  was  this: 
^^  Because  the  defendant  is  a  minor,  under  the  age  of 
twenty-one  years,  and  no  guardian  ad  lUem  nor  guardian 
in  fact  has  been  appointed  for  him,  nor  has  any  appeared 
for  him  in  his  defence  in  this  action."  The  cause  assigned 
does  not  appear  in  any  of  the  pleadings.  ^^A  motion  in 
arrest  of  judgment  reaches  any  defect  in  the  pleadings  not 
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cured  by  the  verdict  or  the  statute  of  amendmentSy  or 
waived  by  failure  to  demur."  Buskirk's  Prac.  264.  Waugh 
V.  Waughj  47  Ind.  580.  The  motion  in  arrest  of  judg- 
ment, in  this  case,  was  properly  overruled. 

In  conclusion,  we  hold,  that,  by  reason  of  its  erroneous 
instruction  to  the  jury,  the  court  below  erred,  in  overrul- 
ing the  appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded,  for  a  new  trial; 


Tedrowe  et  al.  v.  Esher. 

Depositiok. — Motion  to  Suppress. — Befusod  of  Beponend  to  Answer. — ^The  re- 
fusal of  a  witness,  whose  deposition  is  being  taken,  to  answer  certain 
questions  pnt  to  him,  is  not  ground  for  suppressing  such  deposition, 
where  such  witnesa  subsequently,  in  such  deposition,  answered  aU  of 
such  questions  as  were  material. 

Same. — Oommissioner. — Official  Character. — ^The  want  of  a  certificate  of  the 
official  character  of  a  commissioner,  appointed  by  the  Qovernor  of  this 
State,  before  whom  a  deposition  is  taken,  is  not  ground  for  suppressing  it. 

Samb. — Ceriifieaie. — Officer.T-Fremimptum. — ^The  official  certificate  of  such 
commissioner,  purporting  to  be  under  his  hand  and  seal,  attached  to 
such  deposition,  is  presumptive  evidence  of  his  official  character. 

EviDENCB. — FraudulerU  Conveyance. — Action  to  Set  Aside. — Impeaching  Qran- 
Uiis  Title. — Dedarations  of  Grantor. — On  the  trial  of  an  action  against  the 
grantor  and  grantee,  by  a  creditor  of  the  former,  to  set  aside  an  alleged 
fraudulent  conveyance  of  real  estate  and  subject  the  same  to  the  payment 
of  plaintiff's  claim,  if  there  be  evidence  that  such  conveyance  was  made 
in  pursuance  of  a  conspiracy  between  the  grantor  and  grantee  to  defraud 
the  creditors  of  the  former,  then  evidence  is  admissible  of  the  declara- 
tions of  the  grantor,  impeaching  the  title  of  the  grantee,  made  whilst  the 
grantor  remained  in  possession  of  such  real  estate,  though  after  such 
conveyance  and  in  the  absence  of  the  grantee. 

Same. — In  such  action,  the  fact  that  the  grantor,  after  making  such  con- 
veyance, remains  in  possession  of  such  real  estate,  is  a  circumstance 
tending  to  establish  such  fraud. 

PRAcncE. — Exclusion  of  Evidenee. — Supreme  Court. — ^The  matter  intended  to 
be  elicited  by  a  question  put  to  a  witness,  and  excluded  by  the  court, 
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must  then  and  there  be  ttated  to  the  court,  to  render  saeh  exdiuiott 
available  as  error  on  appeal  to  the  Supreme  Court. 

From  the  Marion  Superior  Court, 

C.  W.  Smithj  R.  0.  Hawkins  and  C.  H.  Remy,  for  ap- 
pellants. 
F.  M.  Finch  and  J.  A.  Finchy  for  appellee. 

Perkins,  C.  J. — The  appellee,  Esher,  sued  the  ad- 
ministratrix of  George  W.  Lewis,  deceased,  on  a  prom- 
issory note,  executed  by  the  latter  in  his  lifetime.  He 
made  David  F.  Tedrowe,  the  grantee  of  real  estate  con- 
veyed to  him  by  George  W.  Lewis  in  the  lifetime  of  said 
Lewis,  a  codefendant,  alleging  as  a  cause  of  action 
against  him,  that  said  real  estate  was  conveyed  to  him 
by  said  Lewis,  to  defraud  the  creditors  of  the  latter,  and 
that  said  Tedrowe  was  cognizant  of  the  fact,  and  received 
the  conveyance,  to  aid  Lewis  in  the  perpetration  of  the 
fraud. 

Tedrowe  answered  in  denial.  The  cause  was  tried  by 
jury.  The  appellee  obtained  judgment,  over  a  motion 
for  a  new  trial,  upon  a  verdict  against  the  administratrix, 
on  the  note,  and  that  the  real  estate  conveyed  to  Tedrowe 
by  Lewis  be  subjected  to  the  payment  of  the  judgment. 

The  administratrix  declined  to  join  in  the  appeal,  and 
it  is  prosecuted  by  Tedrowe  alone. 

He  assigns  for  error  the  overruling  of  his  motion  for  a 
new  trial. 

The  grounds  of  his  motion  were : 

Ist.  The  overruling  of  his  motion  to  suppress  the 
deposition  of  one  Esher ; 

2d.  The  overruling  of  his  motion  to  strike  out  part 
of  the  answer  of  said  Esher  to  interrogatory  number  five, 
contained  in  his  deposition ; 

8d.  The  permitting  of  one  McCoy  to  testify  to  conver- 
sations with  the  decedent; 

4th.  The  refusing  to  allow  one  Joseph  Tedrowe  to 
testify  as  to  certain  matters ; 
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5th.  The  verdict  was  ansastained  by,  and  was  con- 
trary to,  the  evidence ;  and, 

6th.  The  giving  of  instractions  asked  by  plaintiff  to 
the  jury. 

The  motion  to  suppress  the  deposition  of  Esher  was 
based  upon  two  grounds : 

1.  That  he  refused  to  answer  certain  questions ;  and, 

2.  Because  there  was  no  certificate  of  the  official  char- 
acter of  the  commissioner,  before  whom  the  deposition 
was  taken. 

The  first  ground  of  objection  was  removed  by  the  depo- 
nent subsequently  answering  the  questions,  so  far  as  they 
were  material.  The  second  ground  was  untenable.  The 
statute  provides,  (1  R.  S.  1876,  p.  858,  sec.  8,)  that  the 
commissioners  appointed  by  the  Governor,  under  the  act 
of  May  81st,  1852,  may  take  acknowledgments  of  deeds, 
depositions  and  affidavits.  ^'But  such  depositions  or 
acknowledgments  shall  not  be  valid  unless  attested  by  the 
official  seal  of  such  commissioner.  But  when  so  attested 
they  shall  have  the  same  force  and  effect  as  if  taken  be- 
fore a  notary  public  in  this  State.*' 

"  The  official  certificate  of  a  notary  public,  attested  by 
his  seal,  shall  be  presumptive  evidence  of  the  facts  there- 
in stated,  in  cases  where  by  law  he  is  authorized  to  certify 
such  facts.''  1 R.  8. 1876,  p.  685,  sec.  6.  And,  in  2  R.  S.  1876, 
p.  149,  sec.  281,  it  is  declared,  that  such  certificate,  **  pur- 
porting to  be  the  official  act  of  a  notary  public,"  and  "  pur- 
porting to  be  under"  his  seal  and  signature,  shall  be 
"presumptive  evidence  of  the  official  character  of  such 
instrument,"  etc. 

The  court  permitted  testimony  to  go  to  the  jury  of 
declarations  and  admissions  of  the  grantor,  made  after  he 
had  parted  with  his  title,  tending  to  impeach  the  title  of 
his  grantee.  As  a  general  rule,  such  testimony  is  inad- 
missible. Gamer  v.  Graves y  54  Ind.  188.  There  is  one 
exception,  viz.,  where  there  is  a  conspiracy  or  common 
purpose,  on  the  part  of  the  grantor  and  grantee  in  such 
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conveyance,  to  defraud  a  third  person.  TTie  Boone  County 
Bank  v.  WaUacey  18  Ind.  82 ;  CaldweU  v,  WiUiams,  1  Ind.  405. 
These  are  cases  that  would  seem  to  hold,  that  where  the 
grantor  remains  in  possession  after  he  has  conveyed  his 
title  to  the  grantee,  the  declarations  of  such  grantor,  made 
while  so  in  possession,  are  admissible,  simply  on  the 
ground  of  such  possession,  to  impeach  the  title  of  his 
grantee.  But  we  think  they  are  not,  on  the  ground  of 
such  possession  alone,  admissible  to  impeach  the  grantee's 
title.  We  concede  they  are,  in  such  case,  admissible  for 
some  purposes,  but  not  to  impeach  the  grantee's  title. 

They  are  admissible  in  derogation  of  the  title  of  the 
possessor,  as  where  he  admits  he  is  not  the  owner,  but 
holds  under  another  person,  thus  explaining  his  posses- 
sion. Doe  V.  EvanSy  8  Blackf.  822.  And,  for  such  pur- 
pose, the  declarations  of  the  possessor  are  always  admis- 
sible. 

In  Abney  v.  Kingaland  ^  Co.,  10  Ala.  855,  Collibr, 
C.  J.,  says :  "  It  has  been  often  held,  that  what  a  person 
in  possession  of  real  or  personal  estate  says,  in  respect  to 
the  same,  are  [is]  admissible  as  part  of  the  resgestce.  But  in 
McBride  v.  TTiompsony  8  Ala.  650,  we  said,  *  it  is  not  to  be 
understood  that  such  declarations  are  admissible  to  every 
conceivable  extent.'  That  ^  the  afEirmation  of  the  party  in 
possession,  that  he  held  in  his  own  right,  or  under  another, 
is  proper  evidence  as  part  of  the  res  gestCBy  which  res.gestoe 
is  his  continuous  possession;  but  his  declarations  beyond 
this,  are  no  part  of  the  subject-matter  or  thing  done,  and 
can  not  be  received  as  such.' " 

The  foregoing  decision  is  amply  supported  by  the 
elaborate  case  of  Christopher  v.  Covington^  2  B.  Monroe, 
857,  in  which  Robertson,  C.  J.,  delivers  the  opinion,  and 
we  think  the  decision  is  right  on  principle.  See  Bump 
on  Fraudulent  Conveyances,  2d  ed.,  pp.  570-571. 

The  fact  that  the  grantor  remains  in  possession  is  a  cir- 
cumstance tending  to  show  fraud,  but  it  does  not,  of  itself 
alone,  establish  a  conspiracy  or  combination  between  the 
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grantor  and  grantee  to  defraud,  bo  as  to  let  in,  as  evidence, 
the  declarations  of  the  grantor,  made  after  he  has  parted 
with  his  title,  and  in  the  absence  of  the  grantee,  impeach- 
ing the  grantor's  title,  Christopher  v.  Covington^  2  B.  Mon- 
roe, 857.  Such  being  the  case,  it  becomes  necessary  that 
we  examine  the  evidence  in  the  case  before  us,  to  ascertain 
whether  it  established  the  fact  of  fraudulent  combination 
between  the  grantor  and  grantee. 

As  matter  of  practice  in  such  a  case  as  this,  the  court 
should  not  rule  jipon  the  admissibility  of  testimony  such 
as  was  admitted  and  objected  to  in  this  case,  till  the  other 
evidence  in  the  case  is  in,  that  the  court  may  make  its 
ruling  with  knowledge  whether  a  fraudulent  combina- 
tion is  proved  or  not;  but  here  the  court  did  make  its 
ruling  before  all  of  the  evidence  was  heard.  Still,  if  that 
evidence,  when  in,  would  sustain  the  ruling,  it  should 
not  be  held  erroneous  on  appeal.  We  think  the  evidence 
sustains  the  ruling.  We  shall  not  set  it  out  in  full  in 
this  opinion.  David  F.  Tedrowe,  the  grantee,  was  the 
father-in-law  of  Lewis,  the  grantor.  Joseph  Tedrowe, 
the  son  of  David,  nominally  purchased  the  property,  but 
had  it  conveyed  to  his  father,  because  Lewis,  the  grantor, 
had  more  confidence  in  him.  There  was  no  change  of 
possession,  and  the  deed  does  not  appear  to  have  been 
recorded.  Joseph's  account  of  the  purchase,  and  of  the 
terms  of  it,  etc.,  is  confused  and  unsatisfactory.  The 
Tedrowes  knew  all  about  the  pecuniary  condition  of 
Lewis,  who  was  much  embarrassed,  indeed  insolvent. 
See  Caldwell  v.  Williams^  supra.  These  are  some  of  the 
leading  facts  tending  to  show  a  common  purpose. 

Another  point :  Joseph  Tedrowe  testified,  says  the  bill 
of  exceptions,  thus : 

"I  did'nt  suppose  that  Lewis  had  any  money  at  the 
time  of  the  sale  of  goods  by  Esher  to  him,  is  the  reason 
I  said  I  supposed  he  got  them  on  credit." 

Witness  was  then  asked  the  following  question : 

^^  State  what  information,  if  any,  you  had,  which  led  you 
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to  form  an  opinion  as  to  how  the  property  sold  by  Esher 
to  Lewis  came  into  Lewis'  possession  ?  To  which  question 
the  plaintifi'  objected,  which  objection  the  court  sustained, 
to  which  ruling  of  the  court  the  defendant,  at  the  time, 
excepted." 

If  the  witness  had  no  such  information,  it  is  very 
evident  no  harm  resulted  from  the  action  of  the  court. 
The  record  should  have  contained  the  statement,  that  it 
was  shown  to  the  court  that  the  witness  had  information 
on  the  subject.  The  Toledo^  etc.j  R.  W.  Co.  v.  Ooddardy  25 
Ind.  185,  on  page  191. 

The  witness  might  first  have  been  asked  the  question, 
whether  he  had  such  information. 

On  the  evidence,  an  appellate  court  could  not  disturb 
the  judgment. 

There  are  no  instructions  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


Ebllt  v.  Lekihan  BT  AL. 

MoBiOAOE. — Judgment. — IMorily  <^  Lien, — Fraud, — ^A  mortgage  npon  real 
estate,  executed  fraudnlently  or  without  coDsideration,  by  the  owner,  in 
faTor  of  another,  prior  in  point  of  time  and  lien  to  that  of  a  judgment 
rendered  against  such  owner,  in  fayor  of  a  third  person,  may,  in  an  ac- 
tion by  the  mortgagee,  against  such  owner  and  such  judgment  creditor, 
to  foreclose  such  mortgage,  be  subjected  to  the  priority  of  such  judg- 
ment. 

From  the  Tippecanoe  Circuit  Court 

H.  W  Chase,  J.  A.  Wilstach  and  F.  S.  Chase,  for  appel- 
lant. 
J.  M  LaRue  and  R.  P.  DeHarty  for  appellees. 

Perkins,  C.  J. — John  Kelly  brought  suit  against  Johanna 
Lenihan,  to  foreclose  three  mortgages,  given  by  her  on  a 
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certain  pieee  of  real  estate.  He  made  William  Kelsey 
and  Maria  Kelsey,  his  wife,  defendants,  that  they  might 
answer  as  to  the  lien  of  a  judgment  recovered  by  them 
against  said  Johanna. 

Johanna  made  default.  The  Kelseys  answered  that  the 
mortgages  were  fraudulent,  without  consideration,  and 
should  be  postponed,  as  liens,  to  their  judgment. 

Reply  in  denial ;  trial  by  jury ;  verdict  for  Kelly,  plain- 
tifi'  and  appellant,  and  judgment  thereon,  over  a  motion 
for  a  new  trial,  as  follows : 

^^  It  is  therefore  considered  by  the  court,  that  the  plain- 
tiff do  have  and  recover  of  the  defendant  Johanna  Leni- 
han the  sum  of  twenty-three  hundred  and  ninety-nine  dol- 
lars and  forty-seven  cents,  and  costs,  *  ♦  *  and  that 
on  the  expiration  of  the  stay  of  execution,  said  real  estate 
described  as  follows:"  (description  omitted,)  ^^ be  sold,'' 
etc.  "  It  IS  further  ordered,"  etc.,  "  that  four  hundred  and 
fifteen  dollars  of  the  above  decree,  being  the  amount 
secured  by  the  mortgages  originally  given  to  John  R. 
Coffroth  and  Thomas  B.  Ward,  and  the  costs  of  this  pro- 
ceeding,  are  the  first  lien  on  said  mortgaged  premises; 
that  the  judgment  in  favor  of  the  defendants  Maria 
Kelsey  and  William  Kelsey  is  the  second  lien  on  said 
mortgaged  premises,  and  that  the  remainder  of  the  judg- 
ment of  said  plaintiff  against  the  defendant  Johanna 
Lenihan  is  to  be  the  third  lien  on  the  mortgaged  prem- 
ises, and  that  the  money  arising  from  the  sale  be  dis- 
tributed accordingly." 

The  case  is  shortly  this:  Thomas  B.  Ward  held  a 
mortgage  on  the  premises  of  Johanna  Lenihan.  John  R. 
Coffroth  had  a  mortgage  on  the  same  premises.  These 
two  mortgages  were  dated  January  7th,  1874,  and  were 
given  for  attorneys'  fees. 

On  the  27th  day  of  January,  1874,  said  Johanna  exe- 
cuted to  John  £elly  a  mortgage  for  sixteen  hundred  dol- 
lars. Kelly's  mortgage  being  junior  to  those  of  Ward 
Vol.  LVI.— 29 
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and  Coffiroth,  he  obtained  asaignment  of  those  mortgages 
and  thus  became  owner  of  the  three,  on  which  this  suit 
to  foreclose  was  brought. 

On  the  12th  day  of  May,  1878,  William  Kelsey  and 
Maria,  his  wife,  commenced  a  suit  in  the  Tippecanoe  Cir- 
cuit Court,  against  said  Johanna  Lenihan,  for  a  tort  com- 
mitted on  said  Maria,  by,  among  other  acts,  biting  off  one 
of  her  lingers,  the  plaintiffs  claiming  in  said  suit  a  large  sum 
in  damages ;  the  trial  of  which  suit  was  delayed  till  the 
22d  day  of  February,  1875,  when  the  plaintiffs  obtained 
judgment  against  said  Johanna  for  fifteen  hundred  dol- 
lars. This  is  the  judgment  which  the  court,  in  the  case 
now  under  consideration,  gave  priority  as  a  lien  over  the 
sixteen-hundred-doUar  mortgage,  described  in  and  made  a 
part  of  the  complaint  of  John  Kelly,  in  the  case  now 
before  us,  and  the  giving  of  which  priority  is  the  act 
complained  of  on  the  appeal  to  this  court. 

The  jury  found  that  the  mortgage  was  fraudulent  and 
without  consideration ;  that  is,  they  found  generally  for 
the  defendants  Kelseys  on  the  issues  of  fraud  and  want 
of  consideration.  On  the  motion  for  a  new  trial,  the 
court  refused  to  disturb  the  finding  of  the  jury,  and 
rendered  a  decree  upon  it,  postponing  the  mortgage  to 
Kelly  to  said  judgment  of  the  Kelseys. 

The  overruling  of  the  motion  for  a  new  trial  is  the 
only  error  assigned  in  this  court ;  and  the  only  ground  spec* 
ified  for  a  new  trial  was,  that  the  verdict  was  contrary  to 
the  evidence.  No  instruction  of  the  court  to  the  jury  is 
complained  of,  nor  is  any  ruling  admitting  or  excluding 
evidence.  It  is  a  case,  where,  upon  legal  evidence  and 
correct  instructions  as  to  the  law,  an  unobjectionable 
jury,  conducting  itself  with  propriety  during  its  delibera- 
tions, found  the  verdict,  asserted  to  be  erroneous,  but 
which  the  court  below  refused  to  set  aside,  as  being  so.  It 
is  a  case,  where  the  question  to  be  decided  by  the  jury 
was,  whether  a  certain  transaction  was,  in  fact,  fraudulent, 
and  which  they  found  to  be  so.    And  where  "  fraud  is  a 
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question  of  fact,  and  not  of  law,  it  is  the  peculiar  prov* 
ince  of  the  jury  to  decide  upon  the  facts,  the  credibility 
of  the  witnesses,  and  the  weight  and  effect  of  the  evidence. 
Fraud  may  be  found  from  circumstances  as  well  as  from 
positive  evidence."    Rhodes  v.  GreeUj  36  Ind.  7, 15. 

It  was  necessary  that  the  mortgage  should  be  shown  to 
have  been  executed  fraudulently,  and  that  the  mortgagee, 
Eelly,  was  a  party  to  the  fraud,  or  that  it  was  executed 
without  consideration. 

We  have  read  the  evidence,  and  we  think,  in  the  light 
of  the  following  cases,  which  very  fully  discuss  the  rule  of 
law  involved  in  this,  we  can  not  decide  that*  the.  court 
below  erred,  in  overruling  the  motion  for  a  new  trial: 
Bolton  V.  HoweUj  18  Ind.  181 ;  The  Madison,  etc,.  It.  S.  Co. 
V.  Taffe,  87  Ind.  361 ;  Cox  v.  The  State^  49  Ind.  568. 
.  We  do  not  think  it  necessary  to  set  out  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


Neal  v.  Gillaspt  bt  al. 

Sherifv's  Saus. — Wammty, — ^The  pnrchaaerof  property  sold  at  sheriff's 
sale  buys  at  his  own  risk,  there  being  no  warranty,  express  or  implied, 
in  any  snch  sale. 

Samz. — MUiahe, — Mortgage, — Fartetomrt, — Action  to  Recover  Purehaee-Mbncjf. 
— Where^  by  mistake,  real  estate  belongii^  to  one  person  is  mortgaged 
by  another  as  his  property,  and,  nnder  a  decree  of  foreclosure,  is  sold  at 
sheriff's  sale  to  a  purchaser  who  has  no  notice  of  such  mistake,  he  can 
not,  in  an  action  against  such  sheriff  and  the  judgment  plaintiff,  hare 
such  sale  set  aside,  and  recover  back  the  purchase-money  for  such  retlty, 
bid  and  paid  by  him  at  such  sale. 

From  the  Johnson  Circuit  Court. 

T.  W.  Woollen,  for  appellant. 
JV".  B.  Berryman,  for  appellees. 

HowK,  J. — In  this  action,  the  appellant  was  plaintiff, 
and  the  appellees  were  the  defendants,  in  the  court  below. 
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In  his  complaint,  the  appellant  alleged,  in  substance, 
that  on  the  2d  day  of  February,  1874,  the  appellees  other 
than  Gillaspy  recovered  judgment  against  one  Martin 
Snepp  for  nine  hundred  and  seventy-three  dollars  and  fifty 
cents  and  costs,  upon  which  an  execution  was  issued  and 
went  into  the  hands  of  Gillaspy,  sheriff  of  Johnson  county, 
who  levied  the  same  on  lot  number  ten,  in  Kyle's  addition 
to  the  town  of  Edinburg,  Johnson  county,  Indiana,  and  ad- 
vertised to  sell  the  same  on  the  5th  day  of  September,  1874 ; 
that  on  said  day  the  appellant  attended  said  sale,  and,  being 
informed  by  the  sheriff  that  it  was  a  house  and  lot  in  Ed- 
inburg, owned  by  said  Martin  Snepp,  and  worth  at  least 
one  thousand  dollars,  and,  supposing  that  said  property 
was  the  property  owned  by  said  Snepp,  appellant  bid  two 
hundred  dollars,  and  said  property  was  struck  off  to  him 
at  that  price,  and  he  paid  the  purchase-money  to  the  ap- 
pellee Gillaspy ;  that  the  said  real  estate  described  in  said 
sale  is  not,  and  never  was,  the  property  of  said  Martin 
Snepp,  but  that  the  proceedings  by  which  the  same  was 
mortgaged,  foreclosed  and  sold,  were  mistakes  made  by 
the  parties,  who  all  supposed  that  said  description  de- 
scribed the  property  of  said  Martin  Snepp ;  and  the  appel- 
lant said,  that,  at  the  time  of  said  purchase,  he  also 
labored  under  a  mistake,  in  this,  that  he  supposed  he  was 
buying  the  property  owned  by  said  Martin  Snepp  and 
occupied  by  him ;  that  afterward,  and  after  the  sheriff  had 
paid  the  money  into  the  clerk's  office,  and  after  the  certif- 
icate of  sale  had  been  made  to  the  appellant,  and  before 
the  money  had  gone  into  the  hands  of  the  execution- 
plaintiffs,  the  appellant  discovered  his  mistake  and  gave 
notice  to  the  attorney  of  the  execution-plaintiffs.  Nelson 
B.  Berryman,  Esq.,  one  of  the  appellees,  and  an  officer 
of  the  court  below,  not  to  pay  over  to  the  execution- 
plaintiffs  said  sum  of  two  hundred  dollars,  but  to  hold  the 
same  subject  to  the  order  of  the  court  below,  which  he 
had  done.  Appellant  made  copies  of  said  execution,  levy, 
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sale  and  return,  and  of  the  certificate  of  sale  issued  to 
him,  parts  of  his  complaint,  and  he  referred  the  court 
below  to  the  original  judgment,  mortgage  and  foreclo- 
sure, among  the  records  of  said  court,  at  its  February 
term,  1874. 

And  the  appellant  asked  the  court  below,  on  the  hear- 
ing of  the  premises,  to  set  aside  said  sale  and  declare  the 
same  null  and  void  as  to  the  appellant,  and  to  order  said 
money  paid  into  court  by  the  appellee  Berryman,  for  the 
use  of  the  appellant,  and  for  all  other  proper  relief. 

To  this  complaint  the  appellees  separately  demurred, 
for  the  alleged  insufficiency  of  the  facts  stated  therein  to 
constitute  a  cause  of  action,  which  demurrers  were  sus- 
tained by  the  court  below,  and  to  this  decision  the  appel- 
lant excepted.  And  judgment  was  rendered,  upon  the 
demurrers,  for  the  appellees. 

In  this  court,  the  only  alleged  error,  assigned  by  the 
appellant,  is,  that  the  court  below  erred,  in  sustaining  the 
appellees'  demurrers  to  his  complaint.  The  appellant 
says,  that  ^^  he  labored  under  a  mistake  "  in  his  purchase 
of  the  lot,  described  in  his  complaint,  at  sheriff's  sale ; 
and  he  claims  that  he  ought  to  be  relieved  from  his  mis- 
take, and  have  his  purchase-money  returned  to  him. 

The  purchaser  at  a  sheriff's  sale  buys  at  his  own  risk ; 
there  is  no  warranty,  express  or  implied,  in  any  such  sale. 

In  the  case  of  Brunn£r  v.  Brennan^  49  Ind.  98,  Worden, 
J.,  said : 

"  The  purchaser  of  property  at  sheriff's  sale  stands  in 
the  situation  of  a  purchaser  of  real  estate  who  has  taken 
a  conveyance  without  covenant.  In  such  case,  in  the 
absence  of  fraud,  he  can  neither  recover  back,  nor  defend 
against  an  action  to  recover,  the  purchase-money,  on  the 
ground  of  a  failure  of  title." 

The  case  cited  is  decisive  of  the  case  at  bar;  for,  in  this 
case,  there  is  no  charge  of  fraud  in  appellant's  complaint. 
As  to  the  liability  of  the  sheriff  and  the  rights  of  a  pur- 
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chaser  in  such  cases  as  this,  see,  also,  the  case  of  The  State^ 
ex  rel.j  etc.j  v.  PHmCy  54  Ind.  450. 

In  our  opinion,  the  court  below  committed  no  error  in 
this  case,  in  sustaining  the  appellees'  demurrers  to  appel- 
lant's complaint. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


t»  ^i  Dorman  v.  Thb  Statb. 

Cbiminal  Law.— tSWproiM  CtmrL — BraeHee.-^New  2Via/L— Where  the  evi- 
dence given  on  the  trial  of  a  cause  is  not  in  the  record,  the  Sopreme 
Court,  on  appeal,  will  not,  ordinarily,  consider  the  action  of  the  lower 
court  in  overruling  a  motion  for  a  new  trial. 

Same. — Orand  Jury, — Judicial  NoUec—The  Supreme  Court  of  this  State 
takes  judicial  notice  of  the  different  terms  of  the  circuit  court  of  a 
county,  for  which  its  several  grand  juries  have  been  selected  hj  its  board 
ol  commissioners. 

Sams. — JSeUelion  nf  Orand  Jury. — FUUng  Vacancies  in, — ^Where,  either  on 
being  first  assembled,  or,  having  been  assembled  and  discharged,  on 
being  reassembled  bj  order  of  court,  anj  or  all  of  the  members  of  a 
grand  jury  fail  to  appear,  the  court  maj  direct  it  to  be  filled  from  by- 
standers, even  though  the  selection  of  such  grand  jury  by  the  board  of 
commissioners  was  irregular. 

Sams. — Irreffukuriiy, — Plea  in  AbatemenL — Irregularity  in  the  selection  of 
a  grand  jury,  not  amounting  to  corruption,  is  not  ground  for  a  plea  in 
abatement  of  an  indictment  found  by  them. 

Same. — I^aeliee. — Immaterial  issue. — Where  the  issue  tendered  by  such  plea 
is  immaterial,  the  court  should  disregard  it  and  find  thereon  for  the 
State,  even  though,  without  demurrer  and  on  issue  joined,  the  aUegations 
of  such  plea  be  proved. 

From  the  Hendricks  Circuit  Court. 

T.  J.  Cofer  and  N.  W.  Taylor j  for  appellant. 
C.  A.  Buskirkj  Attorney  General,  for  the  State. 

HowK,  J. — ^At  the  January  term,  1877,  of  the  court 
below,  the  appellant  was  indicted  by  the  grand  jury  of 
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said  court,  for  selling  intoxicating  liquor  in  a  less  quantitj 
than  a  quart  at  a  time,  without  being  licensed  so  to  da 
under  the  laws  of  this  State.  At  the  March  term,  1877, 
of  said  court,  the  appellant  filed  a  special  plea  in  writing, 
duly  verified,  in  abatement  of  the  indictment  against  him ; 
and  to  this  plea  the  appellee  replied  by  a  general  deniaL 
Upon  the  issue  thus  joined,  there  was  a  trial  by  the  court 
below,  and  a  finding  for  the  appellee. 

And  the  appellant,  having  been  arraigned  on  said  in- 
dictment, for  plea  thereto,  said,  that  he  was  not  guilty  as 
therein  charged.  The  issue  thus  joined  was  tried  by  a  jury 
in  the  court  below,  and  a  verdict  was  returned,  finding  the 
appellant  guilty  as  charged,  and  assessing  his  fine  at 
twenty-five  dollars. 

The  appellant,  on  written  causes,  moved  the  court 
below  for  a  new  trial  on  his  special  plea  in  abatement, 
and  also,  in  like  manner,  for  a  new  trial  on  his  plea  of  not 
guilty;  each  of  which  motions  was  overruled  by  the 
court,  and  to  each  decision  the  appellant  excepted.  And 
the  court  below  rendered  a  judgment  on  the  verdict. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.  In  overruling  appellant's  motion  for  a  new  trial, 
on  his  special  plea  in  abatement ;  and, 

2d.  In  overruling  his  motion  for  a  new  trial,  on  his 
plea  of  not  guilty. 

The  second  alleged  error  presents  no  question  for  our 
consideration.  The  evidence  on  the  issue  tendered  by 
the  plea  of  not  guilty  was  not  made  part  of  the  record ; 
and,  besides,  this  alleged  error  is  not  even  alluded  to,  in 
the  argument  of  this  cause  by  appellant's  counsel,  in  this 
court 

The  first  alleged  error  calls  in  question  the  correctness 
of  the  decision  of  the  court  below,  in  overruling  the  ap- 
pellant's motion  for  a  new  trial  of  the  issue  joined  on  his 
plea  in  abatement.  In  this  plea  in  abatement,  the  appel- 
lant alleged,  in  substance,  that,  at  the  [first?]  regular  session 


456  SUPREME  COURT  OF  INDIANA. 

Bormaii  v.  The  State. 

t>f  the  board  of  commissioners  of  Hendricks  county,  in 
4he  year  1876,  said  board  and  the  clerk  of  the  court  below 
drew  and  selected  the  following  named  persons  to  consti- 
tute the  grand  jury  for  the  January  term,  1877,  of  said 
court,  to  wit :  Henry  Bradford,  and  five  others,  naming 
them ;  that,  on  the  twenty-first  judicial  day  of  said  Janu- 
ary term,  the  judge  of  the  court  below  made  the  follow- 
ing order,  to  wit :  '*  The  court  being  of  the  opinion  that 
a  necessity  exists  for  calling  the  grand  jury  of  the  present 
term,  it  is  therefore  ordered,  that  said  grand  juiy  be  re- 
summoned for  attendance  on  to-day.  And  now  the  sheriff 
of  said  county  calls  the  names  of  said  jurors,  to  wit, 
William  H.  Calvert,  William  H.  Cash,  James  8.  Lynn, 
Davis  Boswell,  John  G.  Adams,  and  Jesse  F.  Elrod,  when 
the  following  appeared,  William  H.  Calvert,  William  H. 
Cash,  John  G.  Adams,  and  Jesse  F.  Elrod ;  and  because 
the  remainder  of  said  jurors  failed  to  appear,  others  from 
the  bystanders  are  selected  by  said  sheriff*,  by  the  order 
of  the  court,  to  wit,  William  H.  Bunten  and  John  C. 
Hill,  in  all  six  reputable  freeholders  of  the  county  of 
Hendricks,  and  State  of  Indiana,  who  are  empanelled, 
and  sworn  and  charged  by  the  court.  And  the  court  now 
appoints  William  H.  Calvert  foreman  of  the  grand  jury ;'' 
and  the  appellant  further  said,  that  the  indictment  in  this 
case  was  found  and  returned  into  court  against  said  appel- 
lant, by  the  persons  last  named,  empanelled  and  charged 
as  aforesaid ;  that  said  persons  last  named  were  illegally, 
and  without  authority  of  law,  empanelled  and  charged  as 
the  grand  jury  of  said  term  of  said  court ;  and  that  the 
indictment  in  this  ease  was  returned  against  the  appel- 
lant, by  said  last  named  persons,  illegally,  and  wholly 
without  authority  of  law.    Wherefore,  etc. 

By  the  evidence  adduced  upon  the  trial,  on  appellant's 
plea  in  abatement,  it  would  seem,  that  among  those  who 
were  summoned  and  called  by  the  sheriff  as  the  grand 
jury  of  the  court  below,  for  its  January  term,  1877,  thero 
were  only  two  persons  who  had  been  drawn  and  selected 
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according  to  law,  as  members  of  said  grand  jury.  But 
we  take  judicial  notice  of  the  fact,  that  the  persons  so 
drawn  and  selected  were  drawn  and  selected  to  constitute 
the  grand  jury  of  the  court  below,  not  only  for  the 
January  term,  1877,  but  also  for  the  preceding  Septem- 
ber term,  of  said  court ;  and,  indeed,  this  fact  was  shown 
by  appellant's  evidence.  Now,  it  may  well  have  happened, 
at  said  September  term  of  the  court  below,  when  the 
grand  jury  was  empanelled  for  that  term,  that  of  the 
persons  drawn  and  selected,  according  to  law,  to  con- 
stitute the  grand  jury  of  said  court,  for  that  and  the 
ensuing  January  term,  all  were  either  absent  or  ex- 
cused from  service  except  the  two  persons  aforemen- 
tioned ;  in  which  event,  the  court  below  would  have  been 
fully  authorized  by  law  to  complete  the  number  from  the 
bystanders.  2  R  S.  1876,  p.  375,  sec.  15,  and  p.  418, 
sec.  10.  In  our  opinion,  the  grand  jury,  when  thus 
completed,  would  be  the  legal  grand  jury  of  the  court 
for  that  and  the  succeeding  term  of  the  court,  even  though 
all  the  members  thereof  had  not  been  drawn  and  selected 
as  such  by  the  county  board  aud  clerk,  as  provided  by  law. 

It  seems  to  us,  that  the  issues  tendered  by  appellant's 
plea  in  abatement,  in  this  case,  were  wholly  immaterial. 
At  the  very  utmost,  nothing  more  was  charged  in  this 
plea,  than  an  irregularity  in  the  selection  of  the  grand 
jury,  which  found  the  indictment  against  the  appellant. 
The  plea  contained  no  charge  of  any  such  irregularity  in 
the  selection  of  the  grand  jury,  as  could,  in  the  opinion 
of  any  court,  amount  to  corruption.  By  the  express  pro- 
visions of  the  12ttk  section  of  a  statute  of  this  State  in 
relation  to  grand  jurors,  approved  March  4th,  1852,  it  was 
and  is  provided,  as  follows : 

^'Sec  12.  No  plea  in  abatement  or  other  objection, 
shall  be  taken  to  any  grand  jury  duly  charged  and  sworn, 
for  any  alleged  irregularity  in  their  selection,  unless  such 
irregularity,  in   the  opinion  of  the    court,  amounts  to 
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corruption,  in  which  case  such  plea  or  ohjection  shall  be 
received."    2  R.  8. 1876,  p.  419. 

Under  this  section,  it  is  clear,  we  think,  that  appellant's 
plea  in  abatement,  in  this  case,  was  not  well  taken,  and 
ought  not  to  have  been  received.  It  is  claimed,  however, 
by  appellant's  counsel,  that,  because  the  appellee  did  not 
demur  to  his  plea,  but  joined  issue  thereon,  therefore  the 
sufficiency  in  law  of  his  plea  can  not  now  be  questioned ; 
and  that,  as  the  facts  stated  in  the  plea  were  substantially 
established  by  the  evidence  on  the  trial,  the  court  below 
should  have  found  for  the  appellant  on  his  plea,  and 
rendered  judgment  in  his  favor.  We  do  not  concur  in 
this  conclusion.  As  we  have  seen,  appellant's  plea  in 
abatement  was  not  well  taken,  and  the  issues  tendered 
thereby  were  utterly  immaterial.  In  such  a  case,  the 
court  below  did  right,  in  our  opinion,  to  disregard  the 
evidence  and  to  find  for  the  appellee  on  appellant's  in- 
sufficient plea. 

In  the  case  of  The  Western  Union  Telegraph  Co.  v.  Fen- 
ton,  52  Ind.  1,  it  was  held  by  this  court,  that  where  an 
issue  of  fact  has  been  joined  upon  an  immaterial  and 
insufficient  paragraph  of  answer,  and  the  same  has  been 
sustained  by  sufficient  evidence,  the  court  may ''  disregard 
the  issue,  and  find  for  the  plaintifi*,  although  the  im- 
material facts  thus  alleged  by  the  defendant  might  be 
proved."  It  seems  to  us,  that  the  doctrine  of  the  case 
cited  may  well  be  applied  to  such  special  pleas,  in  criminal 
cases,  as  do  not  afiect  the  guilt  or  innocence  of  the  defend- 
ant. 

In  our  opinion,  the  court  below  did  not  err,  in  over- 
ruling appellant's  motion  for  a  new  trial  of  the  issue 
joined  on  his  plea  in  abatement. 

The  judgment  of  the  court  below  is  affirmed,  at  the  costs 
of  the  appellant. 
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Evans  v.  Thb  State. 

JuRiBDicnov. — Chanffe  cf  Venue. — AUomey  Appointed  Jmdge* — AfptMUmmt 
fMut  he  tn  Writmg. — ^Where  a  practising  attorney  is  appointed  to  act  ai 
judge,  in  the  trial  of  a  canse  wherein  a  change  of  venue  haa  been  taken 
firom  the  judge,  if  such  appointment  be  not  made  in  writing,  anj  judg- 
ment rendered  by  him  therein  will  be  void. 

From  the  Hendricks  Circuit  Court. 

W.  A.  McKenziCj  C.  C  Nave  and  C.  A.  NavCy  for  appel- 
lant. 

C.  A.  Buskirky  Attorney  General,  for  the  State. 

Perkins,  C.  J. — ^Indictment  against  the  defendant,  for 
being  found  in  a  state  of  intoxication  in  a  public  place* 

A  change  of  venue  was  granted  from  the  circuit  judge, 
on  account  of  prejudice ;  whereupon  John  V.  Hadley,  an 
attorney  of  Hendricks  county,  was  appointed  to  try  the 
cause.  The  defendant  objected  to  the  competency,  juris* 
diction,  and  denied  the  right,  of  said  Hadley  to  try  said 
cause,  as  appears  by  the  record. 

The  record  shows,  by  the  formal  entry  of  the  clerk, 
that  Hadley  was  appointed  and  sworn,  but  it  does  not 
show  that  the  appointment  was  in  writing. 

According  to  the  case  of  Kennedy  v.  The  State^  58  Ind. 
542,  which  arose  under  the  same  statute  as  the  present  case, 
the  appointment  of  Hadley  was  void,  and  conferred  upon 
him  no  authority  to  act  as  judge  in  the  trial  of  the  cause, 
and  the  judgment  rendered  by  him  is  void. 

Such  being  the  case,  we  need  consider  no  other  ques- 
tion raised  by  counsel. 

The  judgment  is  reversed,  and  the  cause  remanded,  for 
a  new  triaL 
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FlucncB.— Jfoium  to  Set  Amde  DrfaviL-^ExeuaabU  NegkeL—A 
taken  against  a  defendant  in  an  action,  through  his  '*  excusable  neglect," 
may  beset  aside  on  notice  to  the  opposite  party,  supported  by  affidavit 
showing  facta  cooBtitating  such  ''excusable  neglect,"  and  that  the  de- 
fendant has  a  meritorious  defence  to  the  action,  in  whole  or  in  part. 

From  the  Ripley  Circuit  Court 

O.  Durbin,  Z.  T.  Hazen  and  F.  M.  Trissalj  for  appel- 
lants. 

W.  D.  WilUon,  for  appellee. 

HowK,  J. — At  the  February  term,  1876,  of  the  court 
below,  in  an  action  then  and  there  pending,  wherein  the 
appellee  was  plaintifi'  and  the  appellants  were  defendants, 
a  judgment  by  default  was  rendered  by  said  court,  in  favor 
of  the  appellee  and  against  the  appellant  Charles  N.  Hun- 
ter, for  the  sum  of  seven  hundred  and  six  dollars  and 
ninety-seven  cents,  and  costs  of  suit,  and  against  both 
appellants  for  the  foreclosure  of  the  mortgage  sued  on, 
and  the  sale  of  the  mortgaged  property,  etc. 

At  the  September  term,  1876,  of  the  court  below,  the 
appellants  filed  their  complaint  against  the  appellee,  in 
which  they  demanded  that  the  said  judgment  and  default 
be  set  aside,  that  they  be  permitted  to  defend  and  file 
pleadings  in  said  action  of  foreclosure,  and  for  all  proper 
relief.  To  this  complaint  the  appellee  appeared  and  de- 
murred, upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  but,  on  the  appellant's 
motion,  the  court  below  rejected  said  demurrer.  And,  on 
the  further  motion  of  the  appellants,  this  cause  was  sub- 
mitted to  the  court  below  on  their  complaint,  and  the 
affidavits  filed  in  support  of  the  same ;  and  the  court  held 
the  same  insufficient  to  set  aside  said  default,  and  found 
for  the  appellee,  to  which  decision  the  appellants  excepted 
and  filed  their  bill  of  exceptions.    And  judgment  was 


MAY"  TEEM,  1877.  461 


Hunter  et  uz.  v.  Francis. 


rendered  by  the  court  below  upon  its  finding,  from  which 
judgment  this  appeal  is  now  prosecuted. 

In  this  court,  the  only  alleged  error,  assigned  by  the 
appellants,  is,  that  the  court  below  erred  in  overruling 
their  motion  to  set  aside  the  said  default  and  judgment 
in  said  suit  for  foreclosure,  and  in  refusing  to  allow  the 
appellants  to  answer  in  said  suit.  Appellants'  motion, 
though  in  form  a  complaint,  was  evidently  made  under 
the  authority  of  the  last  clause  of  the  99th  section  of  our 
code  of  practice.  This  clause  provides,  that  the  court 
"  shall  relieve  a  party  from  a  judgment  taken  against  him, 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect,  and  supply  an  omission  in  any  proceeding  on 
complaint  or  motion  filed  within  two  years."  2  R.  S. 
1876,  p.  82. 

It  abundantly  appears  in  appellants'  complaint,  and  in 
the  affidavits  therewith  filed,  on  which  their  motion  was 
founded,  that  they  had  a  good  and  valid  defence  to  about 
one-half  of  the  amount  of  the  appellee's  judgment;  or, 
in  other  words,  that  if  the  appellee  had  allowed  the  appel- 
lants credits  for  all  the  payments  made  by  them,  before 
the  commencement  of  the  original  action,  she  could  not 
have  obtained  a  judgment  against  them  for  more  than 
about  one-half  of  the  amount  of  the  judgment  rendered. 

The  only  question  in  this  case  for  our  consideration  is, 
whether  or  not  it  can  be  said  that  the  appellee's  judgment 
was  taken  by  default  against  the  appellants,  through  their 
"  excusable  neglect."  In  the  case  of  Lake  v.  Jones,  49 
Ind.  297,  it  was  said  by  Buskirk,  J.,  that  "  it  is  difficult 
to  define  just  what  is  meant  by  *  excusable  neglect,' "  and 
we  concur  in  his  view  of  the  expression.  But  it  seems  to 
us,  that,  in  this  case,  the  judgment  by  default  was  taken 
against  the  appellants, through  their  "excusable  neglect." 

It  appears  from  the  record,  that  the  appellant  Charles 
N.  Hunter  and  the  appellee  were  own  brother  and  sister ; 
that,  in  making  payments  to  the  appellee,  from  time  to 
time,  on  the  note  and  mortgage  in  suit,  the  said  appellant 
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took  from  his  sister  no  receipts  for  the  payments  made, 
and  kept  no  memoranda  either  of  the  dates  or  amounts 
of  such  payments,  but  relied  implicitly  on  his  sister  to 
give  him  the  proper  credits  on  said  note ;  that,  when  the 
appellee  brought  her  said  suit,  the  appellants  resided  in 
Clay  county,  in  this  State,  and  had  no  means  to  pay  their 
travelling  expenses  from  their  residence  to  Versailles,  in 
Bipley  county,  to  attend  on  the  court  below;  and  that,  as 
the  appellee  was  his  sister,  the  appellant  Charles  N.  Hun- 
ter had  reason  to  believe  that  the  appellee  would  not  take 
any  judgment  against  him  for  an  amount  he  did  not  justly 
owe  her. 

Under  the  facts  and  circumstances  of  this  case,  as  shown 
by  the  record,  in  our  opinion,  the  neglect  of  the  appel- 
lants, through  which  appellee's  judgment  by  default  was 
taken  against  them,  was  excusable.  And,  therefore,  we 
hold  that  the  court  below  erred,  in  overruling  the  appel- 
lant's motion  to  set  aside  said  default  and  judgment,  and 
in  refusing  to  allow  the  appellants  to  answer  in  said  suit. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  the  appellants'  motion  to  set  aside  the 
judgment  and  default  in  the  original  suit,  and  to  allow 
the  appellants  to  answer  therein,  and  for  further  proceed- 
ings. 


♦»*■ 
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OoiiTRiBiTTiOK. — JEMneipal  and  Surtty, — ^Where  one  of  several  sureties  on  a 
prrmimorj  note  pajs  the  debt  of  their  principal,  he  may  compel  his  co- 
sureties to  contribute. 

Same. — Endoner, — Pi'omiucTy  Note. — ^A  surety  on  a  promissory  note  can 
not,  on  paying  the  same,  exact  contribution  from  an  endorser  thereof. 

8aice» — One  who  places  his  name  on  the  back  of  a  promissory  note  thereby 
becomes  liable,  prima  facie^  as  an  endorser  only. 
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Same. — Liability  of  Endoner. — Endorser  Charged  at  Surety, — Emdenee, — ^The 
liability  of  one  who  is  apparently  an  endorser  only  on  a  promissory 
note,  as  between  him  and  a  surety  thereon,  may  be  shown  by  the  latter, 
even  by  parol  evidence,  to  be  that  of  a  co-surety. 

Same. — Bwrden  <^  Prw^- — ^The  burden  of  proof,  to  establish  such  liability, 
is  on  such  surety. 

Sams.— Pkodtn^. — Evidence. — To  establish  such  liability  on  the  part  of  such 
endorser,  it  is  not  sufficient  for  such  surety  to  allege  and  prove,  that 
he  executed  such  instrument  in  pursuance  of  a  promise  made,  in  the  ab- 
sence of  such  endorser,  by  the  maker,  that  the  latter  would  procure  an 
additional  surety  on  such  instrument  before  delivering  it,  and  that  the 
endorser  subsequently,  but  before  its  delivery,  endorsed  the  same,  know- 
ing that  it  had  been  executed  for  the  debt  of  the  maker  only,  and  that 
such  surety  had  executed  only  as  a  surety. 

Same. — ^Evidence  of  a  conversation  had,  in  the  absence  of  such  surety,  be> 
tween  such  maker  and  endorser,  in  relation  to  the  liability  to  be  incurred 
by  the  latter  by  such  endorsement,  which  was  then  and  there  made,  is 
inadmissible  to  rebut  evidence  that  his  liability  was  that  of  a  co-surety. 

From  the  Vanderburgh  Circuit  Court. 

P.  Maier,  J.  E.  McDonald^  J*.  M.  Butler^  F.  B,  McDon- 
ald and  G.  C.  Butler^  for  appellants. 

A.  Igleharty  J.  E.  Igleftartj  J".  M.  Shackelford  and  It.  D. 
JtichardsoTij  for  appellees. 

BiDDLE,  J. — Complaint  by  P.  B.  Chittenden  &  Co.,  in 
their  proper  names,  on  two  promissory  notes,  negotiable 
and  payable  at  The  National  Bank  of  Evansville,  Indianai 
executed  by  Schopker,  Bussing  &  Co.  as  principals,  and 
H.  Brommelhaus  as  their  surety,  and  endorsed  by  Bernard 
Nurre.  All  the  parties  to  the  notes  were  made  defend- 
ants below,  but  there  is  no  controversy  in  the  record 
between  the  defendants  and  the  plaintiffs.  All  the  ques- 
tions presented  arise  between  Brommelhaus  and  Kurre, 
two  of  the  defendants,  Nurre  claiming  that  he  is  the  en- 
dorser of  Schopker,  Bussing  &  Co.  and  Brommelhaus, 
who,  as  to  the  payees,  are  makers  of  the  note,  and  Brom- 
melhaus claiming  that,  although  Nurre  signed  his  name 
on  the  back  of  the  note,  he  is  a  co-maker  of  the  note  as  to 
the  payees,  and  a  co-surety  of  Schopker,  Bussing  &  Co. 
with  Brommelhaus. 
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It  is  necessary  to  keep  in  mind  the  difference  in  the 
liability  between  a  surety  who  is  a  maker,  which  is  uncon- 
ditional, and  the  liability  of  an  endorser,  which  is  con- 
ditional upon  the  proper  presentation  of  the  note  for  pay- 
ment, notice  of  non-payment,  etc.  Between  co-sureties, 
where  one  pays  the  debt,  contribution  may  be  recovered ; 
but  between  sureties  and  endorsers,  the  endorser  is  not 
liable  to  the  surety  for  contribution. 

Nurre  filed  his  cross-complaint,  making  his  codefend- 
ants  parties  thereto,  alleging  that  the  notes  were  executed 
before  he  endorsed  them ;  that  he  is  merely  an  endorser ; 
and  praying  that  the  property  of  the  makers  may  be 
exhausted  before  any  levy  is  made  against  him. 

To  this  cross-complaint  Brommelhaus  answered: 

"  That  on  the  15th  day  of  January,  1874,  the  notes  sued 
on  and  mentioned  in  the  complaint  were  brought  to  this 
defendant,  executed  alone  by  defendants  Schopker  and 
Bussing,  and  this  defendant  requested  to  sign  as  surety, 
which  he  then  refused  to  do,  but  afterwards  consented  to 
sign  said  notes  as  surety  of  said  defendants  Schopker  and 
Bussing,  upon  the  condition  that  they  would  procure 
another  responsible  party  to  sign  said  notes,  and  there- 
upon, with  such  conditions,  he  signed  the  same ;  thereupon 
defendant  Nurre  endorsed  the  same,  well  knowing  that 
such  notes  were  given  for  the  indebtedness  of  Schopker 
and  Bussing,  and  that  this  defendant  was  surety  thereon  ; 
and  this  defendant  avers,  that  said  notes  were  payable  to 
the  order*  of  the  plaintiffs,  and  said  defendant  Nurre  en- 
dorsed the  same  before  they  were  endorsed  by  the  plain- 
tiffs, and  before  they  were  delivered  to  the  plaintiffs; 
wherefore  this  defendant  says,  that  said  defendant  Nurre 
is  equally  liable  with  him  for  said  amounts ;  and  he  prays, 
that  he  may  be  declared  co-surety  with  said  Nurre,  and 
the  latter  may  be  required  to  pay  half  of  plaintiffs' 
claim,  after  the  property  of  Schopker  and  Bussing  is  ex- 
hausted,*' etc. 

Nurre  demurred  to  this  answer  of  Brommelhaus,  for 
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want  of  facts  therein  stated.  The  demurrer  was  over- 
ruled, and  exception  reserved.  This  ruling  is  assigned 
as  error,  and  presents  the  first  and  main  question  in  the 
case. 

By  placing  his  name  upon  the  back  of  the  note,  Nurre 
became  liable,  prima  facie,  as  endorser,  and  nothing  more. 
It  was  competent,  however,  as  between  the  parties,  for 
Brommelhaus  to  show  by  parol,  that,  although  Nurre's 
name  was  upon  the  back  of  the  note,  he  signed  it  as  co- 
surety with  Brommelhaus,  and  became  liable  as  such ;  but 
the  onus  of  establishing  this  relation  rests  upon  Brom- 
melhaus. That  Nurre  endorsed  the  notes,  knowing  that 
they  were  given  for  the  debt  of  Schopker  and  Bussing, 
that  Brommelhaus  was  surety  thereon,  that  such  endorse- 
ment was  made  before  the  delivery  of  the  notes  to  the 
payees,  and  before  the  payees  endorsed  them,  will  not 
make  Nurre  any  thing  more  than  an  endorser.  And 
surely  the  fact  that  Brommelhaus  signed  the  notes  as 
surety,  upon  the  condition  that  another  responsible  party 
should  sign  them  also  as  surety,  and  the  other  responsible 
party  not  being  Nurre,  and  Nurre,  as  far  as  the  averments 
show,  not  knowing  any  thing  of  such  condition,  will  not 
make  Nurre  a  co-surety  with  Brommelhaus. 

We  are  of  the  opinion,  that  the  court  below  erred  in 
overruling  the  demurrer  of  Nurre  to  the  answer  to  the 
cross-complaint.  Houston  v.  Bruner,  39  Ind.  879 ;  Core  v. 
Wilson,  40  Ind.  204;  Schooley  v.  Fletcher,  46  Ind.  86; 
Sehulz  V.  KUnk,  49  Ind.  218. 

Issues  of  fact  were  joined  upon  the  pleadings,  and  the 
case  submitted  to  the  court  for  trial.  The  court  found 
generally  against  the  defendants,  in  favor  of  the  plaintififs, 
and  that  Nurre  and  Brommelhaus  were  co-sureties  of 
Schopker  and  Bussing.  A  motion  for  a  new  trial  was 
made,  overruled,  and  exception  reserved;  and  the  case 
properly  brought  before  us  upon  the  evidence,  which,  as 
we  think  the  court  below  erred  in  overruling  the  demur- 
VoL.  LVL— 80 
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rer  of  Korre  to  the  answer  of  BrommelhauSy  filed  to  the 
croB8-complaint,  we  need  not  examine. 

The  following  question  arises  on  the  assignment  of  a 
cross-error  by  the  appellees : 

While  Nurre  was  on  the  stand  as  a  witness,  he  was 
asked  ^^  to  state  what  conversation  was  had,  between  the 
witness  and  Mr.  Schopker,  if  any,  at  the  store,  and  imme- 
diately preceding  the  endorsing  of  the  notes  by  him,  abotit 
the  liability  thereon.''  To  this  question  Brommelhaus 
objected,  but  the  court  overruled  the  objection  and 
allowed  the  witness  to  testify.  Brommelhaus  excepted 
to  this  ruling,  and  has  assigned  it  as  a  cross-error. 

There  was  no  issue  in  the  pleadings  to  which  this  evi- 
dence was  applicable,  except  the  issue  between  Brom- 
melhaus and  Nurre,  and  to  this  we  think  it  was  incompe- 
tent, as  against  Brommelhaus.  He  was  not  bound  by 
what  was  said  in  a  conversation  between  Nurre  and  Bchop* 
ker,  in  his  absence.    Keegan  v.  Carpenter^  47  Ind.  597. 

The  judgment  between  the  plaintiffs  and  defendants 
below  is  affirmed. 

The  judgment  between  Nurre  and  Brommelhaus  is  re- 
versed, at  the  costs  of  Brommelhaus,  and  the  cause .  is 
remanded,  with  instructions  to  sustain  the  demurrer  of 
Nurre  to  the  answer  of  Brommelhaus,  filed  to  the  cross- 
complaint  of  Nurre. 
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County  et  al. 

HlOHWAT.— Doffui^  amd  Cotts. — AUowanee  by  CowUy, — Omnfy  Commiaaum' 
€n. — Power  ef.'^-AppeoL^^'Vnken  damages  have  been  atsened  in  favor  of 
a  person  who  objects  to  the  location  of  a  highwaj  which  has  been  peti- 
tioned fpr,  the  decision  of  the  board  of  commissionen,  as  to  whether  such 
highwaj  is  one  of  safficient  importance  to  the  public,  that  such  damages, 
and  the  costs  attendant,  should  be  paid  out  of  the  count/  treasury,  is 
final,  and  can  not  be  reviewed  by  any  court. 
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Samb. — AppeaL — I^xftim. — Com  OvemML — The  board  of  commiasaonen  is 
not  a  proper  party  to  an  appeal  from  an  order  of  sach  board,  establish- 
ing or  refusing  to  establish  a  public  highway,  whether  the  question  of 
damages  claimed  by  a  remonstrant  is  or  is  not  in  issue.  Wrighl  y.  TFeSi^ 
27  Ind.  65,  overruled. 

Bams. — Order  vt  OireinU  Court  jor  PaymaU  <if  Damoffes^ — ^Where,  on  appeal 
of  such  proceedings  to  the  circuit  court,  there  is  a  finding  that  the  pro- 
posed highway  is  of  publie  utility,  and  damages  are  assessed  in  fayor  of 
a  remonstrant,  it  is  not  error  in  the  court  to  order,  that,  within  a  speci- 
fied time,  either  the  board  of  commissioners,  or  the  petitioners,  at  their 
option,  may  pay  such  assessment 

Same. — Two  Appeals  tn  one  Game. — JFVtwetoe. — Where,  in  such  proceeding 
two  appeals  are  taken  by  a  remonstrant  to  the  circuit  court,  one  from  an 
order  of  the  board  locating  the  hi^way,  and  the  other  from  an  order  of 
such  board  approying  the  report  of  reviewers,  that  such  remonstrant  is 
entitled  to  no  damages,  they  should  be  consolidated  on  motion,  as  con- 
stituting but  one  cause. 

Same. — OotU, — Assessment  of, — Where,  on  the  trial  of  such  cause,  there  is  a 
finding  establishing  such  highway,  but  allowing  damages  therefor  to  such 
remonstrant,  the  costs  accruing  from  the  trial  of  the  former  issue  should 
be  assessed  against  such  remonstrant,  and  that  accruing  upon  the  latter, 
against  the  petitioners. 

Same. — Suprtmt  CowrL — Beoord, — ^Where,  on  appeal  to  the  Supreme  Court, 
the  record  does  not  show  the  proportion  of  the  costs  accruing  from  each 
of  such  issues,  it  will  be  presumed  that  the  judgment  of  the  circuit  court, 
assessing  such  costs,  is  right. 

From  the  Cass  Circuit  Court. 

A.  Jtf.  Floryy  for  appellants. 

H.  C.  Thornton  and  McConndl  ^  NeUon,  for  appellees. 

HowK,  J. — ^The  appellants,  in  this  cause,  presented  their 
petition  to  the  appellee  The  Board  of  Commissioners  of 
Cass  County,  praying  therein  that  said  appellee  would 
grant  them  ^^  a  view  and  establish  a  public  highway,"  de- 
scribed in  said  petition. 

On  the  presentation  of  said  petition,  and  proof  of 
notice  as  required  by  law,  the  appellee  The  Board  of 
Commissioners  appointed  viewers,  who  subsequently  re- 
ported that  they  had  viewed  and  located  said  highway, 
and  that  it  was  a  "  highway  of  public  utility.**  After- 
ward, the  appellee  Samuel  S.  Metsker  and  others  pre- 
sented to  said  board  of  commissioners  a  remonstrance 


468  SUPKEME  COURT  OF  INDIANA. 

Jamieson  etoLv.  The  Board  of  Common  of  Caw  Goanty  et  aL 

against  said  highway,  upon  the  ground  that  it  would  be 
of  no  public  benefit.  On  the  presentation  of  the  re- 
monstrance, the  board  appointed  reviewers,  who  there- 
after reported,  that  they  had  located  said  highway,  and 
that  it  was  a  "  highway  of  public  utility."  The  appellee 
'Samuel  S.  Metsker  then  presented  to  said  board  of  com- 
missioners his  individual  remonstrance  against  said  high- 
way, and  asking  for  an  assessment  of  the  damages  he 
would  sustain  from  the  opening  of  said  highway.  On  the 
presentation  of  this  remonstrance,  the  board  of  commis- 
sioners appointed  reviewers,  to  assess  the  damages,  if 
any,  which  the  appellee  Samuel  S.  Metsker  would  sus- 
tain, by  reason  of  the  opening  of  said  highway ;  which 
reviewers  afterward  reported,  that  the  appellee  Metsker 
would  sustain  no  damages  whatever  by  the  establishment  of 
said  highway.  And  the  board  of  commissioners  approved 
said  report,  and  established  said  highway,  of  the  width 
of  thirty  feet.  From  the  decision  and  order  of  the  appel- 
lee The  Board  of  Commissioners  of  Cass  County,  the 
appellee  Samuel  S.  Metsker  appealed  to  the  court  be- 
low. 

The  appellee  The  Board  of  Commissioners  of  Cass* 
County  moved  the  court  below  to  dismiss  the  cause  of 
action,  so  far  as  the  same  related  to  said  board,  because 
the  said  board  had  no  interest  in  said  cause  of  action, 
and  was  improperly  made  a  party  to  the  action ;  which 
motion  was  overruled  by  the  court,  and  to  this  decision 
the  appellee  The  Board  of  Commissioners  excepted  and 
filed  its  bill  of  exceptions. 

This  cause  was  tried  by  a  jury,  in  the  court  below,  and 
a  verdict  was  returned,  "  that  the  proposed  highway  will 
be  of  public  utility,  and  that  Samuel  S.  Metsker  will 
sustain  damages  to  the  amount  of  one  hundred  and  fifty 
dollars,  by  reason  of  locating  the  same  upon  his  prem- 
ises." The  appellee  Metsker  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled,  and  said 
Metsker  excepted.    And  the  appellants  moved  the  court 
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below  to  tax  all  the  costs  and  damages  against  the  ap- 
pellee The  Board  of  Commissioners  of  Cass  County,  which 
motion  was  overruled,  and  the  appellants  excepted.  Judg- 
ment was  then  rendered  by  the  court  below,  that  the 
proposed  highway  was  of  public  utility,  and  that  the 
appellee  Samuel  S,  Metsker  would  be  damaged  thereby 
in  the  sum  of  one  hundred  and  fifty  dollars;  that  on  the 
payment  of  said  damages,  as  provided  in  said  judgment, 
the  said  highway,  describing  it,  should  then  be  a  highway, 
and  opened  and  worked  as  other  public  highways ;  that 
the  said  damages  assessed  in  favor  of  the  appellee 
Metsker  might  be  paid  by  the  appellee  The  Board  of 
Commissioners  of  Cass  County,  or  by  the  appellants,  at 
their  option,  in  ninety  days  from  the  date  of  said  judg- 
ment; and  that  the  appellee  the  said  Board  of  Com- 
missioners, within  that  time,  should  indicate  by  an 
order,  entered  of  record,  whether  it  would  pay  said  dam- 
ages or  not.  And  it  was  ordered  by  the  court  below, 
that  one-half  of  the  costs  herein  be  paid  by  the  appellee 
Metsker,  and  the  other  half  be  paid  by  the  appellants; 
to  all  of  which  the  appellee  Metsker  and  the  appellants 
severally  excepted. 

And  the  appellee  Samuel  S.  Metsker  moved  the  court 
below  to  set  aside  so  much  of  the  order  of  the  court  as 
required  him  to  pay  one-half  of  the  costs  herein ;  which 
motion  was  overruled  by  the  court,  and  to  this  decision 
the  appellee  Metsker  excepted. 

In  this  court,  the  appellants  have  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.  In  overruling  the  appellants'  motion  to  tax  the 
costs  in  this  case  against  the  county ; 

2d.  In  overruling  the  appellants'  motion  to  tax  the 
costs  in  this  cause  to  the  county,  and  in  ordering  the 
damages  assessed  by  the  jury  to  be  paid  out  of  the  county 
treasury ; 

8d.  In  making  a  conditional  order  on  the  finding  of 
the  jury,  in  this,  in  leaving  it  to  the  option  of  the  board 
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of  commissioners  to  pay  the  costs  and  damages  in  ninety 
days,  after  the  jury  had  found  the  road  petitioned  for  to 
be  a  road  of  public  utility ; 

4th.  In  ordering  the  appellants  to  pay  any  part  of 
the  costs  in  said  cause,  or  of  the  damages  assessed;  and, 

5th.  In  overruling  the  appellants'  motion  to  set  aside 
the  order  made  in  said  cause,  so  far  as  made,  ordering 
the  damages  to  be  paid  at  the  option  of  the  board  of 
commissioners,  or  the  appellants,  and  that  one-half  of 
the  costs  be  taxed  against  the  appellants,  and  in  refusing 
to  order  the  costs  and  damages  to  be  paid  out  of  the 
county  treasury* 

We  will  briefly  consider  and  decide  the  several  ques« 
tions  preeented  by  these  alleged  errors,  in  their  enumer- 
ated  order. 

1st.  It  is  claimed  by  appellants,  that  the  court  below 
erred,  in  overruling  their  motion  to  tax  the  costs  in  this 
case  against  the  county.  The  appellants  failed  to  make 
their  motion  a  part  of  the  record,  by  a  proper  bill  of 
exceptions ;  and,  therefore,  we  might  well  say  that  the 
alleged  error,  of  which  appellants  complain,  is  not  pre- 
sented by  the  record.  But  if  it  were,  we  should  hold 
that  the  court  below  committed  no  error,  in  overruling 
appellants'  motion.  This  cause,  in  the  court  below,  was 
pierely  a  private  controversy  between  the  appellants,  on 
one  side,  and  the  appellee  Metsker,  on  the  other,  and  the 
court,  in  our  opinion,  had  neither  the  right  nor  the  power 
to  tax  the  costs  of  suit,  or  any  part  thereof,  against  the 
county. 

2d.  It  would  seem  from  the  second  alleged  error, 
that  the  appellants  assumed  the  position,  that  the  court 
below  had  the  power,  and  that  it  was  the  duty  of  the 
court,  to  order  and  require  the  appellee  The  Board  of 
Commissioners  of  Cass  County  to  pay  the  damages  and 
costs  in  this  case.  We  can  not  approve  of  this  position. 
In  our  opinion,  the  court  below  had  no  such  power;  and 
certainly  its  duty  did  not  require  the  court  to  make  any 
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BHch  order.  The  board  of  commissionerB  bad  the  power, 
under  the  law,  to  ^^  order  the  costfi  and  damages  to  be 
paid  out  of  the  county  treasury ; "  and  if  the  board  con- 
sidered the  proposed  highway  ''to  be  of  sufficient  im«> 
portance  to  the  public,"  it  was  the  duty  of  the  board  to 
make  such  order.  1  B.  S.  1876,  p.  532,  sec.  21.  But  the 
law  has  very  wisely,  we  think,  left  this  matter  to  the  con* 
sideration  and  judgment  of  the  board  of  commissioners; 
and  the  judgment  of  the  board  on  this  point  is  final,  and 
can  not  be  controlled,  coerced  or  reviewed  by  any  other 
court. 

3d.  The  appellants  claim^  that  the  court  below  erred 
in  leaving  it  to  the  option  of  the  board  of  commis- 
sioners to  pay  the  costs  and  damages  m  ninety  days, 
after  the  jury  had  found  the  road  petitioned  for  to  be  a 
road  of  public  utility.  We  can  see  no  error  in  this  order 
of  the  court.  Where  a  majority  of  the  viewers,  ap- 
pointed by  the  board,  assess  and  report  damages  in  favor 
of  a  remonstrant,  the  law  leaves  it  to  the  option  of  the 
board  to  pay  the  costs  and  damages  out  of  the  county 
treasury;  and  we  can* see  no  reason  why  the  board 
should  not  have  the  same  option  where  the  remonstrant's 
damages  have  been  assessed  by  a  jury.  The  fact  that 
the  jury  have  found  the  road  to  be  of  public  utility  can 
make  no  possible  difference  on  this  point,  for  the  reason 
that  reviewers  to  assess  damages  are  never  appointed 
until  after  viewers  have  reported  the  proposed  road  to  be 
of  public  utility. 

4th.  It  is  claimed  by  the  appellants,  that  the  court 
below  erred  in  ordering  the  appellants  to  pay  any  part  of 
the  costs,  or  of  the  damages  assessed,  in  this  cause.  So  far 
as  the  damages  were  concerned,  we  do  not  find  that  the 
court  made  any  order,  requiring  the  appellants  to  pay  any 
part  of  the  damages.  The  order  of  the  court  gave  the 
appellants  the  option  to  pay  the  damages  or  not,  within 
ninety  days;  but  the  payment,  if  made,  was  to  be  made 
of  choice  and  not  of  compulsion.    In  regard  to  the  costs, 
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it  seems  very  clear  to  us  that  the  appellants  have  no  right 
to  complain  of  the  order  of  the  court  below  on  this  sub- 
ject. This  question  of  costs  is  the  most  important  ques- 
tion in  this  case,  and  we  will  notice  it  more  fully  when  we 
come  to  the  consideration  of  the  appellees'  cross-errors. 

5th.  The  last  alleged  error,  assigned  by  the  appel- 
lants, is,  in  the  main,  a  resume  of  the  preceding  errors,  and 
presents  no  question  for  our  consideration  which  we  have 
not  already  noticed.  The  appellants'  theory  of  this  case 
seems  to  be  this :  that  when  the  jury  found  the  proposed 
highway  to  be  of  public  utility,  the  board  of  commis- 
sioners of  Cass  county  at  once  became  liable  for  the  dam- 
ages assessed  and  the  costs  of  suit,  and  that  the  court 
below  had  the  power  to  tax  both  costs  and  damages 
against  said  board,  and  to  compel  the  payment  thereof. 
It  might  be  well,  very  possibly,  if  this  theory  were  the 
law,  but  we  are  bound  to  say  that,  in  our  opinion,  it  is  not 
the  law.  Our  conclusion  is,  that  there  is  no  error  in  the 
record  of  this  cause,  of  which  the  appellants  can  complain. 

The  appellee  Samuel  S.  Metsker  has  assigned  on  the 
record  of  this  cause  several  alleged  errors,  which  call  in 
question  the  order  of  the  court  below  requiring  him  to 
pay  the  one-half  of  the  costs  in  this  cause.  It  appears 
by  a  bill  of  exceptions,  which  is  properly  in  the  record, 
that  the  appellee  Metsker,  at  the  proper  time,  moved  the 
court  below  to  set  aside  so  much  of  its  order  as  required 
him  to  pay  the  one-half  of  the  costs ;  which  motion  was 
overruled,  and  the  appellee  Metsker  excepted.  The 
question  is,  therefore,  fairly  before  us,  did  the  court  below 
err  in  taxing  the  appellee  Metsker  with  the  one-half  of 
the  costs  of  this  cause  ? 

It  is  provided  by  the  26th  section  of  the  highway  act, 
that  "Any  person  aggrieved  by  any  decision  of  any  board 
of  commissioners,  may  appeal  therefrom  to  the  circuit  or 
common  pleas  court  of  such  county,"  etc.  1  E.  S.  1876, 
p.  538.  It  would  seem,  from  the  record  of  this  cause, 
that  the  appellee  Metsker  availed  himself  fully  of  this 
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provision  of  the  statute ;  for  it  appears  that  on  the  same 
day  he  took  two  separate  appeals  in  this  cause  from  the 
board  of  commissioners  to  the  court  below.  One  of  these 
appeals  involved  the  question  of  the  "  public  utility "  of 
the  proposed  highway ;  and  the  other  presented  the  ques- 
tion, whether  or  not  the  appellee  Metsker  would  be  dam- 
aged, and  to  what  amount,  by  the  establishment  of  said 
highway.  These  two  appeals  were  separately  docketed, 
in  the  court  below,  as  separate  and  independent  actions, 
and  were  continued  as  such  from  term  to  term,  from  the 
May  term,  1871,  to  the  December  term,  1872,  of  the  court 
below.  At  said  December  term,  1872,  "  on  motion,"  but 
the  record  fails  to  disclose  on  whose  motion,  the  two 
causes  or  appeals  were  consolidated.  Afterward,  at  the 
September  term,  1878,  of  the  court  below,  the  consoli- 
dated cause  was  tried  by  a  jury,  and  the  aforementioned 
verdict  was  returned.  Evidently,  there  were  two  issues 
involved  in  the  consolidated  cause,  as  the  same  was  tried 
by  the  jury ;  1.  Was  the  proposed  highway  of  "  public 
utility?"  2.  If  it  was,  would  the  appellee  Samuel  S. 
Metsker  sustain  damages,  and  to  what  amount,  by  the 
establishment  of  the  proposed  highway  ?  On  the  first  of 
these  issues  or  questions,  the  jury  found  for  the  appellants, 
but,  on  the  second,  the  finding  of  the  jury  was  in  favor  of 
the  appellee  Metsker. 

On  this  state  of  facta,  it  seems  to  us  that  it  would  have 
been  unjust  and  inequitable  to  have  taxed  the  entire  costs 
of  the  consolidated  case  against  the  appellants.  The 
appellee  Metsker  had  very  unneces8aril}%  in  our  opinion, 
made  two  cases  out  of  one,  and  they  had  been  continued 
as  separate  cases,  in  the  court  below,  for  about  eighteen 
months,  before  they  were  consolidated.  It  would  be 
manifestly  right  for  the  appellee  Metsker  to  pay  the 
costs  miade  in  the  first  case  before  consolidation,  and 
manifestly  wrong  to  require  the  payment  thereof  by  the 
appellants. 

In  the  86th  section  of  "An  act  providing  for  the  organi- 
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zation  of  county  boards,"  etc.,  approved  Jone  17th,  1852, 
it  is  provided,  that  all  appeals  taken  from  the  county 
board  to  the  circuit  or  common  pleas  court  ^^  shall  be 
heard,  tried  and  determined  as  an  original  cause."  1  R. 
8. 1876,  p.  857.  In  the  last  clause  or  sentence  of  the  400th 
section  of  the  practice  act,  it  is  provided,  that,  ^^  where 
there  are  several  causes  of  action  embraced  in  the  same 
complaint,  or  several  issues,  the  plaintift'  shall  recover 
costs  upon  the  issues  determined  in  his  favor,  and  the  de- 
fendant shall  recover  costs  upon  the  issues  determined  in 
his  favor."    2  R.  8. 1876,  p.  196. 

In  this  cause,  as  consolidated,  as  we  have  seen,  there 
were  two  issues  presented  to  the  jury  for  trial.  By  their 
verdict,  the  jury  determined  the  first  of  these  issues,  the 
public  utility  of  the  proposed  highway,  in  favor  of  the 
appellants.  Under  the  provision  of  the  code  we  have 
cited,  upon  the  issues  thus  determined  in  their  favor,  the 
appellants  were  entitled  to  a  judgment  against  the  appel- 
lee Metsker,  for  their  costs.  Whether  the  costs  on  this 
issue  amounted  to  just  one-half,  or  to  more  or  less  than 
one-half,  of  the  entire  costs  of  the  action,  the  record  fails 
to  disclose.  The  evidence  is  not  in  the  record,  and,  in  the 
absence  of  the  evidence,  we  will  presume,  in  favor  of  the 
decision  of  the  court  below,  that  its  order  requiring  the 
appellee  Metsker  to  pay  the  one-half  of  the  costs  of  the 
action,  on  the  issue  determined  against  him,  is  right  and 
for  the  right  amount. 

The  appellee  The  Board  of  Commissioners  of  Cass 
County  has  also, assigned  certain  cross-errors  on  the  rec- 
ord of  this  cause,  which  fairly  present  the  question, 
whether  or  not,  in  such  a  case  as  this,  the  board  of  county 
commissioners  is  a  necessary,  or  even  a  proper,  party  to 
the  cause.  In  this  case,  the  question  is  one  of  but  little, 
if  any,  practical  importance,  as  no  order  or  judgment  was 
made  by  the  court  below  either  for  or  against  the  county 
board.  As  the  question  is  made  in  this  case,  however,  not 
onl}'  by  an  assignment  of  errors,  but  by  an  argument  of 
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the  question  in  behalf  of  the  appellee  The  Board  of  Com- 
missioners  of  Cass  County,  it  seems  proper  that  we  should 
express  our  opinion  on  the  question  presented. 

It  is  very  clear,  we  think,  that  the  appellee  The  Board 
of  Commissioners  was  not  a  necessary  party  to  either  of 
the  appeals  taken  frotn  its  decisions,  in  this  cause,  to  the 
court  below.  In  the  case  of  Wright  v.  Wells,  27  Ind.  66,  it 
was  held  by  this  court,  that,  where  an  appeal  was  taken 
from  an  order  of  the  county  board,  establishing  a  public 
highway,  "  the  board  was  not  a  necessary  party."  This 
was  the  only  point  for  decision,  in  the  case  cited,  and  was 
correctly  decided.  But  the  opinion  in  the  case  contains  a 
dictum,  to  the  effect  that,  where  the  appeal  is  taken  from 
the  order  of  the  board  on  the  subject  of  damages,  possibly 
the  board  would  be  a  necessary  party,  ^^  inasmuch  as  the 
damages  obtained  might  be  ordered  to  be  paid  out  of  the 
county  treasury."  In  our  opinion,  this  expression  of 
opinion  is  incorrect^  and  the  reason  assigned  for  it  is  un* 
tenable.  For,  as  we  construe  the  law  on  this  subject,  the 
question  as  to  whether  the  costs  and  damages  shall  be  paid 
out  of  the  county  treasury  or  not,  is  a  question  solely  for  the 
consideration  and  determination  of  the  county  board*  If 
"  the  board  shall  consider  the  proposed  highway,"  etc., "  to 
be  of  sufficient  importance  to  the  public,  they  shall  order  the 
costs  and  damages  to  be  paid  out  of  the  county  treasury." 
This  is  the  language  of  the  statute  on  this  subject,  and,  in 
our  opinion,  it  leaves  the  matter  entirely  and  exclusively 
within  the  discretion  of  the  county  board.  No  other 
court  or  tribunal  is  clothed  by  law  with  any  jurisdiction 
over  the  subject;  nor  can  any  other  court  or  tribunal 
compel  a  county  board  to  consider  any  proposed  highway 
to  be  of  public  importance,  or  order  the  county  board  to 
^^  order  the  costs  and  damages  to  be  paid  out  of  th.e  county 
treasury."  In  the  location,  opening,  vacation,  or  estab- 
lishment of  public  highways,  the  county  board  is  merely 
a  court  to  hear  and  determine,  under  and  according  to 
law,  the  rights  of  the  parties  litigant  before  it.    In  such 
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cases  as  these,  on  an  appeal  from  a  decision  of  the  county 
board  to  the  circuit  court,  it  can  never  be  necessary,  nor 
even  proper,  in  our  opinion,  to  make  the  county  board  a 
party  to  the  cause  on  such  appeal.  For  if,  on  such  appeal, 
the  circuit  court  should  determine  that  any  further  action 
by  the  county  board  was  required  in  the  cause,  it  is  pro- 
vided, in  the  87th  section  of  the  act  in  relation  to  county 
boards,  that  the  circuit  court  ^^  may  send  the  same  down 
to  such  board,  with  an  order  how  to  proceed,  and  may 
require  such  board  to  comply  with  the  &nal  determination 
made  by  such  court  in  the  premises."  1  R.  S.  1876,  p. 
857.  In  so  far  as  the  conclusion  we  have  reached  in  this 
case  is  in  conflict  with  the  opinion  expressed  in  the  case 
of  Wright  v.  WeZfe,  supra^  the  latter  case  is  overruled. 

In  our  opinion,  the  court  below  erred,  in  overruling  the 
motion  of  the  appellee  The  Board  of  Commissioners  of 
Cass  County  for  the  dismissal  of  this  cause  as  to  said  ap- 
pellee; but  as  the  court  made  no  order  or  judgment 
against  said  appellee,  this  error  will  not  affect  our  decision 
of  this  cause. 

Upon  the  whole  case,  our  conclusion  is,  that  the  court 
below  committed  no  errors  in  this  cause,  of  which  either 
the  appellants  or  the  appellee  Metsker  can  complain. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellants. 


The  Indiana  North  and  South  R.  W.  Co.  v.  The  Citt  of 

Attica. 


Cities  Aim  Towns.— DoncUion  to  BaUroacL—Stahde  Conttrued, — ^The  provi- 
BioDs  of  the  act  of  May  4th,  1869,  (1  R.  S.  1876,  p.  299,)  '<to  enable  cities 
to  aid  in  the  constroction  of  railroads,"  etc.,  authorize  a  city  incorpo- 
rated under  the  general  law  of  this  State  to  extend  such  aid,  in  the  eon- 
fltruction  of  a  railroad,  in  either  of  two  ways,  viz. :  firHy  by  subacribing  to 
the  stock  of  such  enterprise ;  or,  aeotmd,  by  making  a  donation  thereto. 
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8amk. — ^The  term  ''donation/'  as  niied  in  such  act,  means  an  absolute  gift 
or  grant  of  a  thing,  without  any  condition  or  consideration. 

Same. — Contract. — The  provisions  of  such  act  do  not  authorize  a  city  to 
make  a  contract  to  aid  a  railroad  company  to  construct  its  road,  by  de- 
livering to  it  a  certain  sum  in  money  or  bonds^  in  consideration  of  the 
agreement  of  such  company  to  erect  and  maintain  its  machine  shops  in 
or  near  such  city,  or,  on  its  failure  so  to  do,  to  reimburse  such  city  in 
such  sum. 

Save. — Petition  to  Common  CotmeiL — Ordinance  of. — Surplnsa^. — Heading. — 
Bond. — Evidence. — Agreed  Stalemeni  </  Fade. — A  majority  of  the  resident 
freeholders  of  a  city  petitioned  its  common  council  to  aid  a  railroad 
company  in  the  construction  of  its  line  of  road,  by  issuing  and  donating 
to  it  a  certain  sum  in  bonds  of  such  city,  in  "consideration  that  said" 
company  should  "'permanently  locate  and  maintain"  its  machine  shops 
in  or  adjacent  to  such  city,  "and,  on  failure  so  to  do,"  reimburse  such 
city  in  such  sum ;  and  thereupon  such  common  council  adopted  an  ordi- 
nance, providing  for  the  issue  and  delivery  of  such  bonds  to  such  com- 
pany, upon  its  first  executing  and  delivering  to  such  city  a  bond,  in  a 
certain  amount,  with  surety  subject  to  the  approval  of  the  common  coun- 
cil, conditioned  for  the  reimbursement  of  such  sum,  upon  its  failure  to 
so  erect  and  maintain  such  shops.  The  railroad  company,  haying  con- 
structed its  line  of  road,  brought  an  action  against  such  city  to  compel 
her  officers  to  issue  and  deliver  such  bonds  to  the  plaintiff. 

Heldy  that  such  petition,  and  the  ordinance  founded  thereon,  are  unauthor- 
ised by  law  and  void. 

Heldf  also,  that  the  clause  of  such  petition  requiring  the  erection  and  main- 
tenance of  such  shops  can  not  be  treated  as  surplusage,  but  renders  the. 
petition  illegal  as  a  whole. 

Heldy  also,  that  the  complaint  of  the  company  is  insufficient  on  demurrer. 

Held,  also,  that  an  answer  averring  the  failure  of  the  plaintiff  to  file  its 
bond  is  a  sufficient  answer  to  such  complaint. 

Held,  also,  that  the  fact  that  the  word  "condition,"  instead  of  the  word 
"consideration,"  as  used  in  such  petition,  was  used  in  the  agreed  state- 
ment of  facts  upon  which  the  cause  was  submitted  for  trial,  does  not 
cure  the  petition. 

Heldj  also,  that  such  petition  is  not  cured  by  the  fact  that  its  terms  are 
more  favorable  than  was  authorized  by  the  statute. 

Sams. — A  statute  which  grants  to  a  city  rights  and  powers  unknown  to 
the  common  law  should  be  strictly  construed. 

From  the  Fountain  Circuit  Court, 

J.  E.  McDonald,  J.  M.  Butler,  F.  B.  McDonald,  O,  C. 
Butler,  S.  H.  BusHrk  and  J.  W.  Nichol,  for  appellant. 

M.  Milford,  C.  Baker,  0.  B.  Hord  and  A.  W.  Hendncks, 
for  appellee. 
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HowK,  J. — The  appellant,  as  plaintiff,  iSled  a  duly  veri- 
fied complaint,  in  the  court  below,  against  the  appellee, 
as  defendant* 

In  said  complaint,  the  appellant  alleged,  in  substance, . 
that  on  the  13th  day  of  February,  1871,  the  appellant 
being  then  engaged  in  the  construction  of  its  railway,  run- 
ning through  portions  of  Fountain  county,  Indiana,  and 
upon  which  railway  the  city  of  Attica  was  situated,  a 
majority  of  the  freehold  citizens  of  said  city,  two  hundred 
and  eight  in  number,  petitioned  the  mayor  and  common 
council  of  said  city  of  Attica  to  cause  to  be  issued  and 
donated  to  the  appellant  by  the  appellee,  to  aid  in  the 
construction  of  appellant's  railway,  sixty  thousand  dollars, 
in  bonds  of  said  city,  one-half  of  the  amount  in  bonds  of 
five  hundred  dollars  each,  and  the  residue  in  bonds  of  one 
thousand  dollars  each,  said  bonds  payable  in  ten  years 
from  date  of  issue,  reserving  the  right  to  extend  to  twenty 
years,  with  interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  semi-annually  at  the  First  National  Bank 
of  Attica,  Indiana,  and  providing  that  said  bonds  should 
be  issued  as  soon  as  could  conveniently  be  done,  of  the 
date  of  March  1st,  1871,  and  made  payable  to  James  D. 
McDonald,  Peter  S.  Yeeder,  and  John  Nave,  trustees,  or 
order,  to  be  by  them  delivered  to  the  appellant,  when  the 
appellant  had  completed  its  road  from  Attica  to  or  near 
Coalfield  station,  in  said  Fountain  county,  so  far  as  to 
admit  the  running  of  a  train  of  cars  between  said  city  of 
Attica  and  said  station ;  the  said  railway  to  be  constructed 
through  the  central  portion  of  Fountain  county,  commenc- 
ing at  Attica  and  crossing  the  Indianapolis,  Bloomington 
and  Western  Railway  near  Coalfield  station,  in  said  county ; 
a  copy  of  which  petition  was  filed  with,  and  made  part  of, 
said  complaint.  And  the  appellant  said,  that  on  said  first 
named  day  the  prayer  of  said  petition  was  granted,  by  a 
unanimous  vote  of  the  common  council  of  said  city  of 
Attica;  that  the  appellant  accepted  said  petition  and  the 
granting  thereof  by  said  common  council,  in  its  behalf 
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and  88  aid  to  the  construction  of  its  said  roail,  and  did 
constract  and  complete  its  said  road  from  said  city  of 
Attica,  through  the  central  portion  of  said  Fountain 
county,  to  the  point  at  which  its  line  of  road  crossed  the 
Indianapolis,  Bloomington  and  Western  Railway,  in  said 
county,  at  or  near  said  Coalfield  station,  (now  called 
Yeedersburg,)  so  as  to  admit  of  the  running  of  trains  of 
cars  over  said  road  between  said  points,  by  April,  1872 ; 
and  that  from  April,  1872,  continuously  up  to  the  com- 
mencement of  this  suit,  appellant  had  caused  trains  of 
cars  to  be  run  over  said  road  between  said  city  of  Attica 
and  said  crossing  or  junction  with  the  Indianapolis, 
Bloomington  and  Western  Railway.  And  appellant 
further  averred,  that  the  appellant,  on  or  about  the  29th 
day  of  May,  1872,  by  its  board  of  directors,  passed  an 
order  permanently  locating  the  machine  shops  of  said 
road,  whenever  the  same  should  be  built,  at  the  city  of 
Attica,  which  said  order  remained  in  full  force  and  unre- 
voked ;  that  the  appellant  had  fully  kept  and  complied 
with  all  the  requirements  and  conditions  of  said  petition, 
and  did  so  keep  and  comply  with  the  same,  by  the  month 
of  April,  1872,  and  that  in  said  month  of  April,  1872,  the 
appellant  became  and  was  entitled  to  said  sixty  thousand 
dollars  of  bonds,  in  said  petition  named,  and  had  ever 
since  been,  and  still  was,  entitled  to  said  bonds  and  the 
interest  thereon.  And  appellant  said,  that  the  appellant 
had  repeatedly  demanded  said  bonds  from  the  mayor  and 
common  council  of  said  city  of  Attica,  and  that  the  ap- 
pellee, by  its  said  officers,  had  and  still  neglected  and 
refused  to  deliver,  or  cause  to  be  delivered,  to  the  appel- 
lant the  said  bonds  or  any  part  thereof. 

Wherefore,  and  by  reason  of  the  facts  above  stated,  the 
appellant  prayed  judgment,  that  a  mandate  might  issue 
from  the  court  below,  ordering  and  directing  the  mayor 
and  common  council  of  said  city  of  Attica,  and  the  proper 
officers  of  said  city,  to  issue  and  deliver,  or  cause  to  be 
delivered,  to  appellant  said  sum  of  sixty  thousand  dollars, 
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in  the  bonds  of  said  city,  in  accordance  with  said  petition 
set  forth  in  said  complaint ;  and  appellant  prayed  judg- 
ment against  the  appellee  for  seventy-five  thousand  dol- 
lars, and  for  all  other  proper  relief. 

The  petition  of  the  freeholders  of  the  city  of  Attica, 
which  was  made  a  part  of  appellant's  verified  complaint 
by  copy  thereof  filed  therewith,  is  in  the  words  and  figures 
following,  to  wit : 

"  To  the  Mayor  and  Common  Council  of  the  City  of 
Attica,  Fountain  county,  Indiana : 

"  The  undersigned  respectfully  represent,  that  they  are 
resident  freeholders  and  citizens  of  the  city  of  .Attica, 
Indiana,  and  they  petition  your  honorable  body  to  cause 
to  be  issued  and  donated  by  the  city  of  Attica  to  the 
Indiana  North  and  South  Railway  Company,  the  line  of 
which  runs  through  or  near  the  corporate  limits  of  said 
city,  to  aid  in  its  construction,  sixty  thousand  (60,000) 
dollars,  one-half  thereof  in  bonds  of  five  hundred  (500) 
dollars  each,  and  the  residue  in  bonds  of  one  thousand 
(1,000)  dollars  each,  and  payable  in  ten  years  from  date  of 
issue,  reserving  the  right  to  extend  to  twenty  (20)  years, 
with  interest  at  the  rate  of  seven  (7)  per  cent,  per  annum, 
payable  semi-annually  at  the  First  National  Bank  of 
Attica,  Indiana,  and  provided  that  the  said  bonds  shall  be 
issued  as  soon  as  can  conveniently  be  done,  of  date  of  the 
Ist  of  March,  1871,  and  made  payable  to  James  D.  Mc- 
Donald, Peter  S.  Veeder  and  John  Nave,  trustees,  or 
order,  to  be  held  by  them  in  the  trust  that  they  will 
deliver  the  same  to  the  said  railway  company,  when  they 
shall  have  completed  their  road  from  Attica  to  or  near 
Coalfield  station,  in  said  Fountain  county,  so  far  as  to 
admit  the  running  of  a  train  [of]  cars  between  the  above 
named  points,  and  the  iron  laid  to  admit  of  running 
of  trains.  The  said  railway  to  be  constructed  through  the 
central  portion  of  Fountain  county,  commencing  at  Attica, 
in  Fountain  county,  crossing  the  Indianapolis,  Blooming- 
ton  and  Western  Railroad  near  Coalfield  station,  in  said 
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eounty.  The  donation  to  [be]  made  upon  the  considera* 
tion  that  Baid'  railway  company  shall  permanently  locate 
and  maintain  their  shops  for  the  manufacture  of  their 
rolling  stock  in  or  adjacent  to  the  city  of  Attica,  and,  on 
failure  so  to  do,  said  company  is  to  reimburse  said  city  in 
the  sum  of  sixty  thousand  (60,000)  dollars." 

To  appellant's  said  complaint,  the  appellee  answered  in 
tour  paragraphs. 

The  appellant  demurred,  separately  and  severally,  to  the 
second,  third  and  fourth  paragraphs  of  appellee's  answer, 
alleging  as  the  ground  of  objection  to  each  of  said  para- 
graphs, that  it  did  not  state  facts  sufficient  to  constitute 
a  defence  to  appellant's  action.  As  to  the  second  and 
fourth  paragraphs  of  answer,  appellant's  demurrer  thereto 
was  sustained  by  the  court  below,  and  appellee  excepted ; 
and  as  to  the  third  paragraph  of  answer,  the  demurrer 
was  overruled,  and  to  this  decision  appellant  excepted. 
No  question  is  made  in  this  court  upon  the  rulings  of  the 
court  below  on  the  second  and  fourth  paragraphs  of  an- 
swer, and  they  need  not  be  further  noticed. 

The  first  paragraph  of  appellee's  answer  is  a  general 
denial  of  the  allegations  of  appellant's  complaint. 

In  the  third  paragraph  of  its  answer,  the  appellee 
alleged,  in  substance,  that  it  admitted  that  the  appellant 
petitioned  the  appellee,  in,  with,  and  by  the  petition  set 
forth  in  appellant's  complaint  by  exhibit,  at  the  time 
averred  in  said  complaint  to  wit,  the  18th  day  of  Febru- 
ary, 1871 ;  that  two  days  afterward,  on  the  15th  day  of  Feb- 
ruary, 1871,  the  appellee,  by  its  city  council,  met,  at  which 
meeting  Edgar  B.  Thomas,  Esq.,  appellant's  president,  was 
present ;  and,  at  said  meeting,  said  city  council  passed  an 
ordinance  to  carry  out,  and  put  into  full  force  and  eftect, 
the  substantial  requirements  of  said  petition,  which  said 
ordinance,  with  the  preliminary  proceedings  had  by  said 
city  council  and  the  adoption  thereof,  ^as,  by  copy  of  the 
record  of  said  city,  appended  to  said  answer  as  an  exhibit ; 
Vol.  LVL— 81 
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that  the  said  Thomas  then  and  there  expressed  himself  as 
fully  satisfied  with  all  the  provisions  of  said  ordinance ; 
that  afterward,  to  wit,  on  the  13th  day  of  November, 
1871,  the  appellant  presented  a  communication  to  appel- 
lee's common  council,  setting  forth,  inter  alia,  that  appel- 
lant was  unable  to  furnish  security,  as  was  by  said  ordi- 
nance contemplated,  and  proposing  to  furnish  another 
and  different  security  in  lieu  thereof,  as  shown  by  copy 
of  the  records  of  said  city,  appended  to  said  answer  as  an 
exhibit;  that  said  proposition  was  not  entertained  by  said 
city  council ;  that  afterward,  to  wit,  on  the  27th  day  of 
November,  1871,  the  appellant  presented  a  communication 
to  appellee's  city  council,  wherein  the  appellant  set  forth 
the  passage  of  certain  resolutions,  locating  their  machine 
shops  in  said  city  of  Attica,  on  condition  of  the  reception 
of  sixty  thousand  dollars  in  the  bonds  of  said  city,  as  by 
the  petition  called  for,  otherwise  not,  all  of  which  would 
more  fully  appear  if  reference  were  had  to  exhibit  "  G,'^ 
annexed  to  said  answer;  and  a  committee  was  appointed 
to  report  on  said  proposition,  as  said  last  named  exhibit 
would  show ;  that  on  the  8th  day  of  January,  1872,  the 
said  committee  reported  a  declination  of  the  appellant's 
last  named  proposition,  and  their  report  was  concurred 
in,  as  would  appear  by  reference  to  exhibit  "H,"  ap- 
pended to  said  answer ;  that  the  appellant  had  not  located 
any  shop  in  the  city  of  Attica  for  the  manufacture  of  its 
rolling  stock,  as  by  the  said  petition  and  the  said  ordi- 
nance required ;  that  the  appellant  had  not  executed  and 
delivered  to  the  mayor  of  the  city  of  Attica  a  bond  to 
the  city  of  Attica,  Indiana,  in  the  penal  sum  of  sixty 
thousand  dollars,  with  good  and  solvent  security,  to  the 
approval  of  the  common  council  of  said  city,  conditioned 
that  the  appellant  should  faithfully  and  fully  perform  the 
stipulations  set  forth  in  the  petition  authorizing  the  said 
donation  of  sixty  thousand  dollars,  to  wit,  '^  that  said  rail- 
way company  shall  permanently  locate  and  maintain  their 
shops,  for  the  manufacture  of  their  rolling  stock,  in  or 
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adjacent  to  the  city  of  Attica,  and,  on  failure  ao  to  do,  to 
reimburse  said  city  of  Attica  in  the  sum  of  sixty  thousand 
dollars,  as  by  the  terms  of  said  ordinance,"  (copied  in 
exhibit  "  B,"  section  6  thereof,)  required ;  and  that  the 
appellant  was  not  entitled  to  have  said  sixty  thousand, 
dollars  of  bonds  until  it  furnished  the  said  penal  bond. 
Wherefore  appellee  prayed  judgment  for  costs. 

As  before  stated,  appellant's  demurrer  to  this  paragraph 
of  answer,  for  the  want  of  sufficient  facts  therein,  was 
overruled  by  the  court  below,  and  the  appellant  excepted. 
We  will  hereafter  notice  and  consider  such  of  the  exhibits, 
mentioned  in  and  made  parts  of  this  paragraph  of  answer, 
as  we  may  deem  material  and  necessary  to  the  proper 
understanding  and  decision  of  this  cause. 

And  the  appellant  replied  to  this  third  paragraph  of 
answer  by  a  general  denial  of  the  matters  alleged  therein. 

And  the  action,  being  at  issue,  was  tried  by  the  court 
below  without  a  jury ;  which  trial  resulted  in  a  finding 
made,  and  judgment  rendered  by  the  court,  in  favor  of  the 
appellee  and  against  the  appellant. 

Upon  written  causes  filed,  the  appellant  moved  the  court 
below  for  a  new  trial  of  this  action ;  which  motion  was 
overruled  by  the  court,  and  to  this  decision  the  appellant 
excepted.  The  evidence  on  the  trial,  in  the  court  below> 
is  properly  in  the  record. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  : 

1st.  The  court  below  erred  in  overruling  appellant's 
demurrer  to  the  third  paragraph  of  appellee's  answer ;  and, 

2d.  That  the  court  below  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

Practically,  these  alleged  errors  present  for  our  consid- 
eration the  same  questions.  For,  if  it  can  be  said  that 
the  matters  stated  in  the  third  paragraph  of  appellee's 
answer  constitute  a  defence  to  appellant's  action,  it  will 
hardly  be  claimed  by  appellant,  that  there  is  not  evidence 
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in  the  record  tending  to  sustain  each  material  averment, 
in  said  paragraph  of  answer. 

The  questions  which  underlie  this  cause,  and  which 
must  be  determined  before  a  right  decision  can  be  reached, 
relate  to  the  sufficiency  and  legality  of  the  acts  and  pro- 
ceedings of  the  appellee,  its  resident  freehold  citizens,  and 
its  common  council,  in  connection  with  its  proposed  dona- 
tion to  the  appellant  of  sixty  thousand  dollars.  All  these 
acts  and  proceedings,  in  their  inception  and  at  every  step 
in  their  progress,  must  have  strictly  conformed  to,  and 
complied  with,  the  requirements  of  law,  in  order  to  give 
the  appellant  a  valid  and  legal  claim  to  the  proposed 
donation.  The  law  of  this  State,  under  which  these  acts 
and  proceedings  were  had,  is  an  act  entitled  ^^An  act  to 
enable  cities  to  aid  in  the  construction  of  railroads, 
hydraulic  companies,  and  water-powers,  and  declaring  an 
emergency,"  approved  May  4th,  1869.  By  the  1st  sec- 
tion of  this  act  it  is  provided,  as  follows : 

^^  That  any  city,  incorporated  under  the  general  law  of 
this  State,  upon  petition  of  a  majority  of  the  resident 
freeholders  of  such  city,  may  hereafter  subscribe  to  the 
stock  of  any  railroad,  hydraulic  company,  or  water-power, 
running  into  or  through  such  city,  or  near  the  corporate 
limits  of  said  city,  or  to  make,  on  petition  of  the  majority 
of  the  resident  freeholders  of  such  city,  donations  in 
money  or  the  bonds  of  such  city,  to  aid  in  the  construc- 
tion of  any  such  railroad,  hydraulic  companies,  or  water- 
power;  subject,  however,  to  the  limitations,  direction 
and  restriction  named  in  the  provisos  to  the  60th  section 
of  the  act  entitled,  ^An  act  to  repeal  all  general  laws  now 
in  force  for  the  incorporation  of  cities,  prescribing  their 
.powers  and  rights,  and  the  manner  in  which  they  shall 
exercise  the  same,  and  to  regulate  such  other  matters  aa 
properly  pertain  thereto,*  approved  March  14th,  1867."  1 
R.  S.  1876,  p.  299,  note  1. 

The  provisos  of  the  60th  section  of  the  general  law  of 
this  State  for  the  incorporation  of  cities  read  as  follows : 
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^^Providedy  That  said  donations  shall  not  be  payable 
either  in  money  or  bonds  until  the  roads  or  bridged  or 
public  improvements  or  public  works,  in  aid  of  which 
it  is  given,  shall  be  so  far  completed  as  to  admit  the 
running  of  trains  from  the  point  of  commencement  to 
such  point  or  points  as  are  designated  in  the  petition/in 
case  of  a  railroad  or  railroad  bridges,  or  the  passage  of 
wagons  in  the  case  of  other  roads  or  bridges,  and  in  case 
of  public  improvements  or  public  works  upon  the  com- 
pletion thereof;  and  when  so  far  completed  it  shall  be 
obligatory  on  the  common  council  of  said  city  to  contract 
and  do  whatever  may  be  necessary,  to  carry  into  effect 
the  substantial  meaning  of  such  petition,  and  the  obli- 
gation herein  enjoined  may  be  enforced  in  the  courts 
of  this  State  having  competent  jurisdiction,  on  the  ap- 
plication of  any  signer  of  such  petition,  or  president  of 
any  road  or  bridge  company  in  behalf  of  which  such 
donation  may  have  been  made,  at  any  time  after  said 
petition  or  petitions  have  been  presented  to  such  common 
council,  and  for  any  debt  created  in  pursuance  of  the 
provisions  of  this  section  in  carrying  out  the  intentions 
of  the  petitioners  aforesaid,  the  common  council  shall  add 
to  duplicate  of  such  years  thereafter,  a  levy  sufficient 
to  pay  the  annual  interest  on  such  debt  or  loan  with  an 
addition  of  not  less  than  five  cents  on  the  one  hundred 
dollars  to  create  a  sinking  fund  for  the  liquidation  of  the 
principal  thereof,  which  fund  with  all  the  increase  thereof 
shall  be  applied  to  the  payment  of  such  debt  and  to  no 
other  purpose."    1  R.  S.  1876,  p.  299. 

The  above  is  all  the  legislation  of  this  State,  directly 
applicable  to  the  matters  now  under  consideration.  The 
power,  under  which  the  appellee,  its  resident  freehold 
citizens,  and  its  common  council  are  supposed  to  have 
acted  in  the  proceedings  had  by  them  in  connection  with 
appellee's  proposed  donation  to  the  appellant,  is  wholly 
conferred  by  the  said  act  of  May  4th,  1869,  which  we 
have  set  out  in  full,  except  a  section  containing  an  emer- 
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gency  clause.  And  "the  limitations,  direction  and  re- 
Btriction"  of  the  power  so  conferred  are  to  be  found  in 
the  proviso  in  the  60th  section  of  the  general  law  for  the 
incorporation  of  cities,  which  proviso  we  have  also  set 
out  in  full. 

It  will  be  observed,  that  by  the  act  of  May  4th,  1869, 
"any  city,  incorporated  under  the  general  law  of  this 
State,  upon  petition  of  a  majority  of  the  resident  free- 
holders of  such  city,'*  may  do  either  one  of  two  things, 
and  only  two,  in  connection  with  certain  private  enter- 
prises,  of  a  quasi  public  nature,  mentioned  in  said  act:  1. 
The  city  may  subscribe  to  the  stock  of  such  enterprise ; 
in  which  case,  in  theory  at  least,  the  city  will  get  some- 
thing of  value  in  return  for  the  amount  of  the  subscrip- 
tion. 2.  Or  the  city  may  make  a  donation  to  such 
toterprise  in  aid  of  its  construction ;  and,  in  this  case,  the 
city  will  get  nothing  directly  in  return  for  its  donation, 
but  the  theory  of  the  law  is,  that  benefits  will  enure  to 
the  city  from  the  location  of  the  thing  constructed,  in  aid 
of  which  the  donation  is  made,  in  or  through  such  city 
or  near  its  corporate  limits.  These  two  things,  and  only 
these,  the  city  may  lawfully  do,  under  and  by  virtue  of 
the  power  conferred  in  and  by  the  said  act,  in  the  mode 
therein  prescribed.  And,  under  the  power  so  conferred, 
the  city  may  not,  in  our  opinion,  under  the  name  of  a 
donation,  make  a  valid  and  legal  contract,  whereby,  in 
consideration  that  a  railroad  company  will  locate  and 
maintain  its  machine  shops  in  or  near  such  city,  or  will 
do  any  other  act  or  thing  of  value,  the  city  will  give  or 
donate  to  such  railroad  company  the  sum  of  sixty  thou- 
sand dollars,  or  any  other  sum,  therefor.  The  act  in 
question  was  not  passed,  as  we  think,  to  enable  cities  to 
make  contracts  of  bargain  and  sale,  under  the  color  or 
name  of  donations ;  and  such  a  contract,  as  the  one  we 
have  mentioned,  was  certainly  not  provided  for  in  or  by 
the  terms  of  said  act. 

A  donation  is  defined  by  Bouvier  to  be  "the  act  by 
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which  the  owner  of  a  thing  voluntarily  transfers  the  title 
and  possession  of  the  same  from  himself  to  another  per- 
son, without  any  consideration."  Webster  defines  a  dona* 
tion  to  be  ^^  that  which  is  given  or  bestowed ;  that  which 
is  transferred  to  another  gratuitously,  or  without  a  valua* 
ble  consideration ;  a  gift ;  a  grant." 

In  this  case,  the  petition  of  the  resident  freeholders  of 
the  city  of  Attica  shows,  upon  its  face,  that  the  idea  of  a 
donation  or  gift  was  not  in  the  minds  of  the  petitioners, 
at  the  time  the  petition  was  signed.  The  petitioners 
prayed  the  appellee's  common  council  not  to  make  a 
donation  or  gift  to  the  appellant,  but,  under  the  name  of 
a  donation,  ^^  upon  the  consideration "  expressed  in  the 
petition,  they  prayed  the  common  council  to  give  a  certain 
sum  in  bonds,  as  the  purchase-money,  for  a  certain  thing, 
the  price  of  which  had  been,  before  that  time,  apparently 
agreed  upon.  The  language  used  in  the  petition  was,  that 
the  proposed  donation  was  ^^  to  be  made  upon  the  consid- 
eration that  said  railway  company  shall  permanently 
locate  and  maintain  their  shops,  for  the  manufacture  of 
their  rolling  stock,  in  or  adjacent  to  t^e  city  of  Attica, 
and,  on  failure  so  to  do,  said  company  are  to  reimburse 
said  city  in  the  sum  of  «ixty  thousand  (60,000)  dollars.'* 
The  last  clause  of  this  language,  quoted  from  the  petition, 
is  inconsistent  with,  and,  in  fact,  utterly  precludes  the  idea 
of,  any  donation  or  gift  by  the  appellee  to  the  appellant, 
as  a  matter  even  contemplated  by  the  petitioners.  Fairly 
construed  and  interpreted,  the  petition  shows  that  the  ap- 
pellant had  in  view  the  erection  and  maintenance  of 
machine  shops,  at  some  point,  for  the  manufacture  of  its 
rolling  stock ;  a  majority  of  the  resident  freeholders  of 
the  city  of  Attica  were  desirous  of  securing  the  location 
and  maintenance  of  these  machine  shops  in,  or  adjacent 
to,  said  city  of  Attica;  and,  for  the  purpose  of  securing 
such  location  and  maintenance  of  said  machine  shops,  and 
not  for  the  purpose  of  aiding  in  the  construction  of  appel- 
lant's railroad,  these  resident  freeholders  presented  their 
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0aid  petition  to  appellee's  oommon  council,  praying  nom- 
inally for  a  donation  to  the  appellant,  but  really  for  the 
purchase  from  the  appellant  of  the  location  and  mainte- 
nance of  its  machine  shops,  in  or  adjacent  to  said  city  of 
Attica,  at  and  for  the  said  sum  of  siicty  thousand  dollars, 
and  stipulating  that,  on  appellant's  failure  so  to  locate  and 
maintain  its  machine  shops,  the  i^pellant  should  reim- 
burse the  appellee  in  the  same  sum  of  sixty  thousand  dol- 
lars. 

This  construction  of  the  petition  is  in  harmony  with 
the  action  had  by  appellee's  common  council,  upon  said 
petition  at  the  time  of  its  presentation.  An  ordinance 
was  adopted  by  said  common  council,  to  carry  out  and 
give  effect  to  said  petition ;  by  the  €th  section  of  which 
said  ordinance,  it  was  provided^  as  follows : 

^^  Sec.  6.  That  said  Indiana  North  and  South  Railway 
Company  shall  execute  and  deliver  to  the  mayor  of  the 
city  of  Attica,  prior  to  the  delivery  of  the  bonds  herein 
provided,  a  bond  to  the  city  of  Attica,  Indiana,  in  the 
penal  sum  of  sixty  thousand  dollars  (|60,000),  with  good 
and  solvent  security,  to  be  approved  by  the  common 
council,  conditioned  that  the  said  Indiana  North  and 
South  Railway  Company  shall  faithfully  and  fully  perform 
the  stipulations  set  forth  in  the  petition  authorizing  this 
donation,  to  wit:  That  said  Railway  Company  shall 
permanently  locate  and  maintain  their  shops  for  the  man- 
ufacture of  their  rolling  stock,  in  or  adjacent  to  the  city 
of  Attica,  and,  on  failure  so  to  do,  reimburse  said  city  of 
Attica  in  the  sum  of  sixty  thousand  dollars  ($60,000) ;  else 
this  ordinance  to  be  null  and  void." 

A  mere  glance  at  this  section  of  this  ordinance  will 
suffice  to  show,  that  appellee's  object  in  these  proceed- 
ings was  not  to  aid  in  the  construction  of  appellant^s 
railroad,  and  that  it  was  not  contemplated  nor  intended  by 
the  appellee  to  make  any  donation  or  gift  to  the  appellant 
for  any  purpose.  The  simple  truth  is,  and  the  attempt 
to  cover  it  up  under  fictitious  names  and  pretences  only 
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makes  it  the  more  manifest,  that  the  appellant  had  some- 
thing to  sell  and  dispose  of,  which  the  appellee,  and  its 
citizens  and  officers,  wanted  to  secure  and  were  willing 
to  pay  the  price  for,  if  they  could  be  assured  of  getting 
the  thing  purchased,  but  not  otherwise.  Therefore,  it 
was  stipulated  in  the  petition,  and  in  the  ordinance 
which  followed  the  petition,  that,  in  the  event  of  the 
appellee's  failure  to  get  the  thing  purchased,  the  appel- 
lant should  reimburse  the  appellee  in  the  price  paid 
therefor.  And  therefore  it  was,  that  the  appellee's  com- 
mon council,  ^4n  carrying  out  the  intentions  of  the  peti- 
tioners," in  and  by  the  said  6th  section  of  the  said  ordi- 
nance, provided,  that,  prior  to  the  delivery  to  the  appellant 
of  the  price  agreed  upon,  or  of  the  donation,  as  it  was  called, 
for  the  location  and  maintenance  of  appellant's  shops,  in 
or  a(]yacent  to  said  city  of  Attica,  the  appellant  should 
execute  and  deliver  to  the  mayor  of  said  city  a  bond  to 
said  city  of  Attica,  in  the  penal  sum  of  sixty  thousand 
dollars,  being  the  amount  of  the  so-called  donation  or 
price  agreed  upon,  and  conditioned  that  the  appellant 
should  faithfully  perform  the  stipulations  set  forth  in  said 
petition. 

In  our  opinion,  the  record  of  this  cause  does  not  show 
a  bimajide  donation,  or  intended  donation,  by  the  appellee 
to  the  appellant,  within  the  purview  and  meaning  of  the 
law,  of  any  sum  whatever.  On  the  contrary,  we  think 
that  the  record  clearly  shows  a  transaction  between  the 
said  parties,  which  the  law  did  not  contemplate  and  has 
made  no  provision  for.  It  is  perfectly  manifest,  that  the 
appellee  did  not,  nor  did  its  resident  freeholders,  nor  did 
its  common  council,  ever  at  any  time  intend  to  make  any 
donation,  in  any  sense  of  the  word,  to  the  appellant,  either 
to  aid  in  the  construction  of  its  railroad  or  for  any  other 
purpose.  The  sole  object  had  in  view  by  appellee's  resi- 
dent freeholders,  and  by  its  common  council,  evidently 
was  to  secure  the  location  and  maintenance  of  appellant's 
shops,  for  the  manufacture  of  its  rolling  stock,  in  or 
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adjacent  to  said  city  of  Attica.  For  this  object,  but  for 
no  other,  the  appellee  was  willing  to  pay  the  amount 
mentioned  in  said  petition  and  ordinance,  and  that  amount 
the  appellant  was  willing  to  accept.  But,  before  any  pay- 
ment should  be  made,  the  appellee  insisted  that  a  bond 
should  be  given  by  appellant,  with  approved  security,  for 
the  repayment  to  the  appellee  of  the  entire  amount  paid, 
in  the  event  of  appellant's  failure  to  locate  and  maintain  its 
said  shops  in,  or  adjacent  to,  said  city  of  Attica.  Of  the 
said  acts  and  proceedings  of  appellee's  resident  freeholders 
and  common  council,  the  appellant,  by  and  through  its 
president,  had  notice,  and  was  fully  cognizant,  at  or  about 
the  time  they  occurred. 

We  hold,  that  the  record  of  this  cause  shows  very  con* 
clusively,  that  there  was  a  contract  or  agreement  of  bar- 
gain and  sale  between  the  appellant  and  the  appellee,  in 
connection  with  the  location  of  appellant's  machine  shops 
in  or  near  the  city  of  Attica,  for  a  price  agreed  upon ; 
that  the  acts  and  proceedings  of  the  resident  freeholders 
and  of  the  common  council  of  said  city  of  Attica,  set  out 
in  the  record,  were  merely  an  attempt  to  accomplish  indi* 
rectly  what  could  not  be  done  directly,  namely,  to  con- 
summate,  under  the  form  and  name  of  a  donation,  the 
said  contract  or  agreement  of  bargain  and  sale ;  and  that 
the  said  acts  and  proceedings  were  not  authorized  by  the 
said  act  of  May  4th,  1869,  or  by  any  other  law  of  this 
State. 

In  any  view  of  the  case,  the  petition  of  the  resident 
freeholders  to  the  common  council  of  the  city  of  Attica 
was  not,  in  our  opinion,  a  legal  petition  under  the  provi- 
sions of  the  said  act  of  May  4th,  1869,  hereinbefore  cited. 
It  contained  a  direction  and  restriction  on  the  action  of 
the  said  common  council,  in  connection  with  the  subject- 
matter  of  said  petition,  which  are  not  to  be  found  among 
'^  the  limitations,  direction  and  restriction  named  in  the 
provisos  to  the  60th  section ''  of  the  general  law  for  the 
incorporation  of  cities,  and  which  were  therefore  not 
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authorized  bylaw.  It  was  not  competent  for  appellee'8 
common  council  to  disregard  the  consideration  clause  of 
said  petition,  or  to  reject  it  as  mere  surplusage.  However 
unauthorized  by  law  this  clause  was,  yet  it  was  a  material 
part  of  the  petition  as  presented,  and  it  can  be  readily 
seen,  that  this  clause  was  the  means  used,  the  inducement 
held  out,  for  the  purpose  of  obtaining  the  signatures  of 
the  resident  freeholders  of  the  city  of  Attica  to  said  peti- 
tion. The  clause  in  question  was  not  warranted  by  law, 
and,  in  our  opinion,  it  vitiated  and  rendered  illegal  the 
entire  petition.  It  was  impossible  for  the  common  coun- 
cil to  overlook  this  clause.  Although  illegal,  it  could  not 
be  treated  or  considered  as  a  mere  nullity ;  for,  evidently, 
it  was  the  consideration  and  the  real  foundation  of  the  peti- 
tion. And  so,  also,  in  regard  to  the  action  of  the  common 
council  on  said  petition,  the  ordinance,  adopted  for  the 
purpose  of  carrying  the  said  petition  into  effect,  can  not 
be  regarded  as  a  mere  nullity,  simply  because  the  6th 
section  of  said  ordinance,  following  the  language  used  in 
said  petition,  imposed  a  direction  or  restriction  upon  the 
appellant,  which  was  not  authorized  by  the  law  under 
which  the  common  council  acted.  If,  however,  this  sec- 
tion of  the  ordinance  had  not  been  grounded  upon  said 
petition,  and  had  not  evidently  been  intended  to  give  force 
and  effect  to  the  plain  will  and  intention  of  the  resident 
freeholders  of  the  city  of  Attica,  as  expressed  in  said 
petition,  we  might  have  regarded  it  as  mere  surplusage,  or 
treated  it  as  an  absolute  nullity. 

Upon  the  whole  case,  our  conclusion  is,  that  the  acts 
and  proceedings  of  the  resident  freeholders,  and  of  the 
common  council,  of  the  said  city  of  Attica,  as  set  forth 
and  contained  in  the  record  of  this  cause,  were  not  suffi- 
cient, under  the  law  of  this  State,  to  create  any  liability, 
in  favor  of  the  appellant  and  against  the  appellee,  for  the 
payment  of  the  proposed  donation,  which  the  courts  of 
this  State  can  enforce. 

The  third  paragraph  of  the  appellee's  answer  was  a  good 
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and  sufficient  defence  to  appellant's  complaint,  upon  the 
theory,  at  least,  that  a  bad  answer  is  a  good  enough  an- 
swer to  a  bad  complaint.  But,  upon  the  theory  that 
there  was  ever  any  legal  vitality  in  the  proceedings, 
counted  upon  by  appellant  in  its  complaint  as  constitut* 
ing  its  cause  of  action,  the  facts  stated  in  the  third  par- 
agraph of  appellee's  answer,  in  our  opinion,  constituted  a 
good  defence  to  this  cause  of  action.  The  court  below 
committed  no  error  in  overruling  appellant's  demurrer  to 
this  third  paragraph  of  answer. 

And,  from  what  we  have  already  said,  it  is  hardly  nec- 
essary for  us  to  add,  as  we  do,  that  in  our  opinion  there 
was  no  error  in  the  decision  of  the  court  below  in  overrule 
ing  the  appellant'^  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 

On  PBTinON  FOR  A  REHEARINQ. 

BiBDLS,  J. — ^It  is  insisted  by  the  appellants,  in  their 
petition  for  a  rehearing,  that  the  word  "  consideration," 
as  used  in  the  latter  part  of  the  petition, — ^^  the  donation 
to  be  made  upon  the  consideration  that,"  etc., — should  be 
^  condition ;"  that,  in  the  agreed  state  of  facts,  upon  which 
the  case  was  submitted,  the  word  "  condition  "  was  used, 
and  therefore  must  govern.  That  the  word  "  donation," 
as  used  in  the  statute,  does  not  necessarily  imply  the 
absence  of  an  inducement;  that  a  donation  is  always 
moved  by  some  inducement  which  must  not  be  con- 
founded with  the  <^  consideration "  of  a  contract,  or  a 
'^ condition"  upon  which  its  validity  depends;  that  a  con- 
sideration is  not  inconsistent  with  the  meaning'of  *' dona- 
lion,"  in  its  ordinary  sense ;  that  the  benefits  supposed  to 
be  derived  from  railroads  m  the  vicinity  of  the  donor  is 
always  the  inducement  which  moves  the  donation,  and  is 
indeed  inseparable  from  it;  that  notwithstanding  there  is 
another  inducement  m  this  case,  besides  the  supposed 
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benefit  of  the  contiguous  railroad,  namely,  the  location 
and  maintenance  of  the  machine  shops,  the  bonds  must 
be  held  to  have  been  issued  as  a  donation,  and  not  upon 
a  contract. 

We  do  not  regard  the  diflference  between  the  word 
^^consideration,''  as  used  in  the  petition,  and  the  word 
^^  condition,"  as  used  in  the  agreed  state  of  facts,  as  being 
important.  If  the  donation  was  to  be  made  "  upon  the 
consideration  that,"  or  upon  condition  that,  the  rail- 
way company  should  locate  and  maintain  its  shops  near 
the  city  of  Attica,  it  would  not  substantially  change  the 
meaning  of  the  words,  as  used  in  the  petition  and  the 
agreed  state  of  facts.  Either  of  them  imports  a  consid- 
eration which  would  sustain  a  contract,  and  neither  of 
them  is  consistent  with  a  donation.  Besides,  the  latter 
clause  of  the  petition,  namely:  that,  on  failure  to  so  locate 
and  maintain  the  machine  shops,  ^'said  company  is  to 
reimburse  said  city  in  the  sum  of  sixty  thousand  dollars," 
is  wholly  inconsistent  with  the  proposition  to  donate 
the  bonds  to  the  company.  A  donation  which  is  made 
"  upon  the  consideration  that,"  or  "  upon  condition  that," 
the  company  which  receives  it  will  locate  and  maintain 
its  machine  shops  at  a  particular  place,  and,  failing  to  do 
so,  will  reimburse  the  donor  in  the  amount  of  the  dona- 
tion, is  a  contract,  whatever  name  may  be  given  to  it. 
The  obligation  to  so  locate  the  machine  shops,  or,  on 
failure  to  do  so,  reimburse  the  city  of  Attica,  can  not, 
with  propriety  in  the  use  of  language,  be  called  a  dona- 
tion. A  legal  instrument  must  be  construed  according 
to  the  meaning  of  its  words,  by  whatever  name  the  in- 
strument itself  may  be  called. 

The  petitioner  further  insists,  *^that  the  contract  of 
donation"  was  founded  on  two  considerations:  First, 
the  building  of  the  railroad,  which  is  a  valid  con- 
sideration; and,  second,  the  location  and  maintenance 
of  the  machine  shops,  which  is  void  as  a  consideration. 
That  when  a  corporation,  in  doing  an  act  which  it  is 
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authorized  to  do,  goes  beyond  its  powers,  the  excess  not 
being  intrinsically  illegal,  the  act  will  be  held  good  so  far 
as  authorized,  and  defeated  as  to  the  excess,  if  that  be 
separable. 

We  are  aware  that  there  is  a  line  of  modern  cases 
holding,  that,  when  a  corporation  performs  an  act  which 
it  has  the  power  to  do,  but  performs  it  merely  in  excess 
of  ita  authority,  when  the  excess  can  be  separated  from 
the  other  portion  of  the  act,  it  will  be  maintained  as  far 
as  it  has  authority;  and  when  a  corporation  performs 
two  acts  in  connection,  one  of  which  is  authorized  and 
the  other  not,  and  they  can  be  separated,  the  authorized 
act  shall  be  maintained,  and  the  other  disregarded ;  but 
when  a  corporation  performs  two  acts,  one  of  which  is 
authorized  and  the  other  not,  and  the  acts  are  so  blended 
as  to  be  inseparable,  neither  will  be  sustained.  And  this 
is  good  law. 

But  the  case  before  us  belongs  to  neither  of  the  above 
classes.  In  this  case,  the  first  step  was  unauthorized  by 
law,  namely,  the  petition  to  grant  the  donation.  The 
statute — which  grants  rights  and  powers  unknown  to 
the  common  law,  and  therefore  must  be  construed  strictly, 
— ^authorized  the  city  of  Attica,  upon  petition  of  a  majority 
of  it«  resident  freeholders,  to  subscribe  to  the  stock  of  any 
railroad,  etc.,  running,  etc.,  or  to  make,  on  such  petition, 
donations,  in  money  or  bonds  of  the  city,  to  aid  in  the 
construction  of  any  such  railroad,  subject,  etc.  With 
the  first  clause  of  the  statute  cited,  we  are  not  concerned 
in  the  present  case.  The  petition  was  not  to  subscribe 
stock  to  a  railroad.  If  it  can  be  maintained  at  all,  it  must 
be  maintained  as  a  petition  to  donate  the  bonds  of  the  city 
of  Attica,  "to  aid  in  the  construction  of"  a  certain  rail- 
road. But  the  petition  is,  "  to  cause  to  be  issued  and  do- 
nated by  the  city  of  Attica  to  the  Indiana  North  and  South 
Railway  Company,  *  *  sixty  thousand  (60,000)  dollars," 
etc.,  "  in  bonds,"  etc.  "  The  donation  to  be  made  upon 
the  consideration  that  said  railway  company  shall  perma* 
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nently  locate  and  maintain  their  shops  for  the  manufac* 
tare  of  their  rolling  stock,  in  or  adjacent  to  the  city  of 
Attica,  and,  on  failure  so  to  do,  said  company  is  to  reim- 
burse said  city  in  the  sum  of  sixty  thousand  (60,000)  dol- 
lars." This  is  not  a  petition  simply  to  donate  bonds 
to  the  railroad,  as  contemplated  by  the  statute,  but  a 
petition  to  contract  with  the  railroad,  upon  the  considera- 
tion that,  if  the  company  will  so  locate  and  maintain  its 
shops,  or,  on  failure  to  do  so,  reimburse  the  city,  it  will 
donate  to  the  company  sixty  thousand  dollars  in  bonds. 
The  words  of  the  petition  can  have  no  other  plain  and 
fair  meaning.  It  is,  therefore,  not  a  petition  authorized 
by  the  statute.  If  the  petition,  and  the  ordinance  of  the 
city  of  Attica  in  pursuance  of  it,  agreed  to  by  the  railway 
company,  do  not  constitute  a  contract,  we  are  at  a  loss  to 
know  what  would.  They  make  an  agreement,  upon  a 
consideration,  to  do  particular  acts,  and  if  such  a  contract 
can  be  upheld  under  the  statute,  the  city  of  Attica,  upon 
petition  of  a  majority  of  her  resident  freehold  citizens, 
could  go  into  the  marts  of  the  world  and  make  any  con- 
tract, provided  it  was  to  aid  in  the  construction  of  a  rail- 
road running  in  the  vicinity.  We  would  not  know  where 
to  draw  the  line  of  distinction  between  this  contract  and 
any  other  for  the  same  purpose. 

But  it  is  said  that  the  petition  is  more  favorable  to  the 
city  of  Attica  than  a  petition  for  a  simple  donation  would 
be.  We  do  not  perceive  any  force  in  this  argument.  The 
statute  authorized  the  resident  freeholders  to  petition  for 
certain  things  to  be  done ;  the  city  of  Attica  upon  said 
petition  was  authorized  to  do  certain  acts ;  this  will  not 
authorize  the  residents  of  the  city  to  petition  for  certain 
other  things  to  be  done,  nor  the  city  to  do  other  certain 
acts,  merely  because  they  are  more  advantageous  than 
those  which  are  authorized.  The  resident  freeholders  of 
the  city  of  Attica  have  no  power  under  the  statute  to 
petition  for  what  they  choose,  nor  the  city  to  make  con- 
tracts with  railroads  as  it  chooses,  merely  because  they  are 
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advantageous,  and  thus  require  the  tax-payers  to  answer 
to  their  obligations.  They  can  perform  only  the  acts 
aathorized  by  the  statute.  The  fact  that  the  petition  was 
for  certain  advantages  unauthorized  by  the  statute  is 
specious,  and  well  calculated  to  induce  the  resident  free* 
holders  to  sign  it,  when  they  would  not,  if  it  were  other- 
wise, have  done  so.  It  is  impossible  to  know  how  many 
were  induced  to  sign  the  petition  to  obtain  the  supposed 
benefit  from  the  railroad,  how  many  to  obtain  the  advan- 
tage from  the  machine  shops,  or  how  many  upon  the 
faith  of  the  conditional  reimbursement.  It  may  be  that 
none  would  have  signed  it,  if  it  had  been  for  a  donation 
uncoupled  with  supposed  advantages  expressed  upon  its 
face.  These  facts  vitiate  the  petition.  It  is  not  one 
authorized  by  the  statute,  and,  therefore,  did  not  authorize 
the  ordinance  passed  in  pursuance  of  it,  nor  the  issue  of 
the  bonds. 

And  the  doctrine,  that  when  corporations  exceed  their 
authority  they  may  be  upheld  as  to  all  except  the  excess, 
when  it  is  separable  from  that  which  is  authorized,  can 
have  no  application  in  this  case.  The  petition  to  donate 
the  bonds  is  so  mixed  and  blended  with  the  consideration 
or  condition  upon  which  they  were  to  be  donated,  that 
the  parts  can  not  be  separated.  It  is  impossible  to  say 
what  portion  of  the  bonds  should  be  upheld  on  the 
grounds  of  the  supposed  benefit  derived  from  the  rail- 
road, what  portion  for  the  advantages  of  the  machine 
shops,  or  what  portion  upon  the  faith  of  the  reimburse- 
ment; all  must  therefore  fall  together.  We  can  not  up- 
hold all  the  bonds  for  only  a  part  of  the  consideration,  or 
the  performance  of  only  a  part  of  the  condition  upon 
which  they  were  issued. 

We  are  thus  conducted  to  the  conclusion  that  the  statute 
did  not  authorize  the  petition,  that  the  petition  did  not 
authorize  the  ordinance,  and  that  the  ordinance  did  not 
authorize  the  issue  of  the  bonds. 

The  petition  for  a  rehearing  is  overruled. 
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Nbguoenge. — Malpraeli^ — Phjaicians  and  aargfdooB  are  bound  to  poflsefla 
iuid  exercise  at  least  the  average  degree  of  skill  possessed  and  exercised 
by  the  members  of  their  professions  in  such  localities  generally  as  those 
in  which  they  practice ;  and,  in  an  action  against  a  physician  or  suigeon 
for  naskillvl  praotioe,  it  is  error  to  instruct  the  jnry,  that,  if  a  physician 
or  suiigeon  has  exercised  such  a  degree  of  skill  as  is  ordinarily  exercised 
in  his  profession  in  the  particular  locality  in  which  he  practises^  it  will 
be  sufficient. 

8A3CE. — ^In  such  an  action,  an  allegation,  that  an  injury  complained  of  was 
occasioned  by  the  want  of  professional  skill  and  eare  of  the  defendant,  is 
not  sustained,  if  it  be  proved  that  the  negligence  of  the  plaintiff  di- 
rectly contributed  to  produce  the  ii^uiy ;  but  proof  of  the  commission 
by  the  defendant  of  an  injury  complained  of  is  prima  facie  proof  of  neg- 
ligence or  unskilfulness,  and  the  defendant  must  then  show  that  the  in- 
jury was  the  result  of  inevitable  accident,  or  was  occasioned  by  n^li- 
genoeef  the  plaintiff. 

8ame. — Operation  hy  Surgeon  ai  Be^pteti  rf  Phmlif.^^Mtruetion  to  Jwry. — 
Where,  in  such  an  action,  there  was  evidence  tending  to  prove  that  the 
plaintifi)  a  man  of  mature  age,  whose  arm  had  been  broken  and  set,  some 
weeks  afterward  repeatedly  requested  the  defendant,  a  physician  and 
enrgeon,  to  re-break  and  reset  it,  and  that  the  defendant  advised  against 
it,  and  that  the  arm  was  re-broken  by  the  defendant  «l  the  sole  instanee 
of  the  plaintiff,  and  against  the  advice  ol  the  defendant,  it  was  error  t» 
instruct  the  jury,  without  qualification,  that  the  defendant  ought  not  to 
have  performed  the  operation,  if  it  was  unreasonable  and  would  necessa- 
rily result  in  injury  to  the  plaintiff. 

From  the  Vanderburgh  Circuit  Court. 

C.  Denbyy  D.  B.  Kumler  and  V.  Birchy  for  appellant 
J.  M.  Shackelford  and  B.  D.  Biehardsofij  for  appellee. 

WoBDEN,  J. — This  was  an  action  by  the  appellee,  against 
the  appellant,  to  recover  damages  for  alleged  negligence  and 
unskilfulness  on  the  part  of  the  defendant,  in  the  perform* 
ance  of  his  undertaking,  as  a  surgeon,  to  set  a  broken 
arm  and  a  broken  leg  of  the  plaintiff,  whereby  the 
plaintiff  lost  the  use  of  his  arm,  and  his  leg  became 
crooked,  deformed  and  permanently  lame. 
Vol*  LVL— 82 
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Trial  by  jury ;  verdict  and  judgment  for  the  plaintiff 
for  three  thousand  dollars. 

The  only  question  presented  is,  whether  a  new  trial 
should  have  been  granted. 

The  defendant  moved  for  a  new  trial,  and  assigned  the 
following  causes: 

1,  4  and  5.  The  court  erred  in  giving  certain  specified 
instructions. 

2  and  3.  The  court  erred  in  refusing  certain  instruc- 
tions asked. 

6.  The  damages  are  excessive. 

7.  The  verdict  is  contrary  to  law. 

8.  The  verdict  is  not  sustained  by  sufficient  evidence. 
The  instructions  given,  which  are  complained  of,  are 

as  follows : 

^'  1.  The  allegations,  that  the  injuries  complained  of 
were  occasioned  by  the  want  of  professional  skill  and 
care  of  the  defendant,  are  not  sustained,  if  it  is  proved 
that  the  negligence  of  the  plaintiff  contributed  immedi- 
ately and  directly  to  produce  such  injuries.  But  proof 
of  the  commission  by  defendant  of  the  injuries  or  any  of 
such  injuries,  of  which  the  plaintiff  complains,  very  gen- 
erally carries  .with  it  prima  facie  proof  of  negligence  and 
unskilfulness,  and  it  is  for  the  defendant  to  show  that 
the  injuries  were  the  Result  of  inevitable  accident,  or 
that  they  were  occasioned  by  the  negligence  of  the  plain- 
tiff himself. 

'^4.  And  then  generally,  if  a  patient  should  send  for 
a  physician,  under  the  apprehension  that  his  limb  has 
been  improperly  set,  and  under  the  belief  that  it  will  be 
useless  to  him,  requests  the  physician  to  re-break  that 
limb,  it  is  a  question  addressing  itself  to  the  sound  judg- 
ment, discretion  and  skill  of  the  physician,  as  to  whether 
it  should  be  done  or  not ;  and  I  hold  that  he  ought  not 
to  do  it,  if  the  re-breaking  would  be  likely  to  endanger  the 
future  welfare  of  the  bone,  if  the  operation  was  un- 
reasonable, and  one  which  must  necessarily  result  in 
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injury  to  his  patient,  who  is  presumed  to  be  ignorant  of 
that  branch  or  profession. 

"  5.  I  can  hardly  conceive  of  a  case  where  a  physician 
could,  (but  gentlemen  of  the  jury,  I  leave  that  question 
to  you  as  a  question  of  fact,)  whether  it  is  possible  that 
a  case  could  occur,  where  a  physician  who  is  called  on 
for  his  skill,  called  on  for  his  knowledge,  on  account  of 
his  professional  qualifications  to  do  certain  things,  would 
be  justified  or  warranted  by  the  mere  request  of  the 
patient,  in  doing  an  act  that  would  imperil  the  life  of 
his  patient,  that  must  necessarily  leave  the  limb  in  a 
worse  condition  than  it  was  before  the  re-breaking.  I  am 
of  the  opinion,  that  a  physician,  if  he  would  do  it,  would 
be  responsible  for  the  consequences." 

The  instructions  asked  and  refused  were  as  follows : 

^^  2.  The  law  does  not  undertake  to  balance  or  set  off 
negligence  against  negligence.  In  actions  of  this  kind, 
the  case  must  show  unmixed  negligence,  or  an  injury 
produced  by  unskilfulness  alone;  and  if  the  jury  find 
from  the  evidence,  that  the  plaintiff  was  guilty  of  negli* 
gence,  which  in  any  material  degree  contributed  to  pro- 
duce the  result  to  his  arm,  of  which  he  complains,  they 
must,  on  account  of  any  injury  to  his  arm,  find  no 
damage  against  the  defendant,  but  should,  as  to  that  claim, 
find  for  the  defendant. 

*^  8.  The  implied  contract  of  a  physician  or  surgeon 
is  not  to  cure,  to  restore  a  limb  to  its  natural  perfectness, 
but  to  treat  the  case  with  diligence  and  skill.  The 
fracture  may  be  so  complicated  that  no  skill  vouchsafed 
to  man  can  restore  original  straightness  and  length;  or 
the  patient  may,  by  wilful  disregard  of  the  surgeon's 
directions,  impair  the  effect  of  the  best  conceived  measures. 
The  question,  therefore,  in  this  class  of  cases,  is  whether 
he  has  employed  such  reasonable  skill  and  diligence  as 
are  ordinarily  exercised  in  his  profession  in  the  locality 
where  he  practises." 

We  will  first  consider  the  charges  refused. 
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The  sobstance  of  the  eharge  which  we  h&ve  nambered 
^^  2/'  being  mentioned  in  the  second  cause  assigned  for  a 
&ew  trial,  it  seems  to  us  was  given  in  the  first  instruction. 
No  error  was  therefore  committed  in  the  refusal  of  the 
court  to  give  it. 

The  latter  part  of  the  other  charge  refused  contains  a 
proposition  which  we  think  is  not  an  entirely  correct 
statement  of  the  law.  The  proposition  contained  in  the 
charge  is  as  follows :  ^  The  question,  therefore,  in  this 
class  of  cases,  is,  whether  he  "  (the  surgeon  or  physician) 
^^  has  employed  such  reasonable  skill  and  diligence  as  are 
ordinarily  exercised  in  his  profession  in  the  locality  where 
he  practises." 

In  Smothers  v.  Hanks^  84  Iowa,  286,  it  was  held,  that 
a  charge  to  the  efiect  that  a  surgeon  was  bound  to  ex- 
ercise *^  such  reasonable  skill  and  diligence  as  are  ordi- 
narily exercised  in  the  profession  by  thoroughly  educated 
surgeons,  having  regard  to  the  improvements  and  advanced 
state  of  the  profession  at  the  time,"  was  wrong,  as 
erecting  too  high  a  standard  of  required  skill.  The 
couii;  held,  that  ^^  the  true  measure  is  that  ordinarily  ex- 
ercised in  the  profession  by  the  members  thereof  as  a 
body.  That  is,  the  average  of  the  reasonable  skill  and 
diligence  ordinarily  exercised  by  the  profession  as  a  whole. 
Not  that  exercised  by  the  thoroughly  educated;  nor  yet 
that  exercised  by  the  moderately  educated,  nor  merely  of 
the  weU  educated^  but  the  average  of  the  thorough,  the 
well,  and  the  moderate— all,  in  education,  skill,  diligence, 
etc."    Bee,  also.  Almond  v.  Nugent^  84  Iowa,  300. 

In  Sheiftr.  k  Bedf.  Keg.,  sec.  486,  it  is  said,  that ''  The 
standard  of  skill  may  vary  according  to  circumstances, 
and  may  be  different  even  in  the  same  state  or  country.  In 
country  towns,  and  in  unsettled  portions  of  the  country 
remote  from  cities,  physicians,  though  well  informed  in 
theory,  are  but  seldom  called  upon  to  perform  difficult 
operations  in  surgery,  and  do  not  enjoy  the  greater  oppor- 
tunities of  daily  observation  and  practice  which  large 
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cities  afford.  It  would  be  unreasonable  to  exact  firom  one 
in  such  circumstances  that  high  degree  of  skill  which  an 
extensive  and  constant  practice  in  hospitala  or  LargQ  cities 
would  imply  a  physician  to  be  possessed  of." 

It  seems  to  us,  that  physicians  or  surgeons,  practising 
in  small  towns,  or  rural  or  sparsely  populated  districts, 
are  bound  to  possess  and  exercise  at  least  the  average 
degree  of  skill  possessed  and  exercised  by  the  profession 
in  such  localities  generally.  It  will  not  do,  as  we  think, 
to  say,  that  if  a  surgeon  or  physician  has  exerdsed  such  a 
degree  of  skill  as  is  ordinarily  exercised  in  the  particular 
locality  in  which  he  practises,  it  will  be  sufficient 

There  might  be  but  few  practising  in  the  given  locality, 
all  of  whom  mi^ht  be  quacks,  ignorant  pretenders  to 
knowledge  not  possessed  by  them,  and  it  would  not  do  to 
say,  that,  because  one  possessed  and  exercised  as  much 
skill  as  the  others,  he  could  not  be  chargeable  with  the 
want  of  reasonable  skill. 

We  think  the  court  did  not  err  in  refusing  the  eharge. 

This  brings  us  to  the  charges  given  by  the  court.  We 
do  not  discover  any  substantial  objection  to  the  first  charge 
given.  It  seems  to  be  sustained  by  the  case  of  Seudder  v* 
CrossaTL,  43  Ind.  343. 

It  appears  from  the  evidence,  that,  some  weeks  after  the 
plaintiff's  arm  had  been  set  by  the  defendant,  the  bones 
being  slightly  out  of  place,  either  from  having  become 
displaced  or  from  not  having  been  originally  accurately 
adjusted,  the  defendant  re-broke  the  arm  in  order  to  adjust 
the  bones  more  accurately.  The  fourth  and  fifth  charges 
given,  above  set  out,  have  reference  to  this  re-breaking  of 
the  arm.  The  charges,  as  we  think,  fairly  mean,  and  so 
the  jury  must  have  understood  them,  that  the  defendant 
was  liable  in  damages  to  the  plaintiff  for  the  re-breaking 
of  the  arm,  whether  the  operation  were  performed  witfc 
due  skill  and  care,  or  otherwise,  if  the  re-breaking  would 
be  likely  to  endanger  the  welfare  of  the.  bone,  if  the 
operation  was  unreasonable  and  would  leave  the  limb  in  a 
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worse  condition  than  before  the  re-breaking,  and  must 
necessarily  result  in  injury  to  the  patient,  although  it  was 
done  at  the  request  of  the  plaintiff. 

The  charges,  in  view  of  some  phases  of  the  evidence, 
we  think  were  wrong,  and  should  not  have  been  given. 

It  seems  to  us  to  be  the  duty  of  a  surgeon,  when  called 
upon  to  perform  some  surgical  operation,  to  advise  against 
it,  if,  in  his  opinion,  it  is  unnecessary,  unreasonable,  or 
will  result  injuriously  to  the  patient.  The  patient  is  en- 
titled to  the  benefit  of  his  judgment,  whether  asked  fop 
or  not.  If  the  surgeon,  when  called  upon,  should  proceed 
to  the  performance  of  the  operation,  without  expressing 
any  opinion  as  to  its  necessity  or  propriety,  the  patient 
would  have  a  right  to  presume,  that,  in.  the  opinion  of  the 
surgeon,  the  operation  was  proper. 

But  if  a  surgeon,  when  thus  called  upon,  advises  the 
patient,  who  is  of  mature  years  and  of  sound  mind,  that  the 
operation  is  unnecessary  and  improper,  in  short  advises 
against  the  performance,  and  the  patient  still  insists  upon 
the  performance  of  the  operation,  in  compliance  with 
which  the  surgeon  performs  it,  we  do  not  see  upon  what 
principle  the  surgeon  can  be  held  responsible  to  the 
patient  for  damages,  on  the  ground  that  the  operation 
was  improper  and  injurious.  In  such  case,  the  patient 
relies  upon  his  own  judgment,  and  not  upon  that  of  the 
surgeon,  as  to  the  propriety  of  the  operation ;  and  he  can 
not  complain  of  an  operation  performed  at  his  own  in- 
stance and  upon  his  own  judgment,  and  not  upon  that  of 
the  surgeon.  The  maxim,  volenti  nonjU  injuria^  we  think, 
well  a'|>plies  to  such  a  case.  The  principle  is  quite  analogous 
to  that  which  prevents  a  recovery  for  injuries  consequent 
upon  unskilful  or  negligent  treatment  by  a  physician,  if 
the  plaintiff's  own  negligence  directly  contributed  to  them. 
Hibbard  v.  Thompson^  109  Mass.  286 ;  Scudder  v.  Crossan^ 
supra. 

There  is  evidence  in  the  record  tending  to  show  that 
the  plaintiff,  who  was  a  married  man  and  may  be  sup- 
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posed  to  have  been  of  matare  years,  repeatedly  desired  to 
have  his  arm  re-broken,  when  the  defendant  visited  him. 
He  said  positively  that  he  wanted  it  re-broken.  The  de- 
fendant advised  against  it.  He  told  them  it  would  be  of 
no  use;  that  it  had  better  be  left  alone,  and  that  they 
ought  not  to  think  of  it.  In  short,  there  is  enough  in  the 
evidence,  if  the  jury  believed  it,  to  justify  them  in  find- 
ing that  the  arm  was  re-broken  at  the  sole  instance  of  the 
plaintiff,  and  against  the  advice  of  the  defendant. 

The  charges  given  leave  out  of  view  this  phase  of  the 
case.  They  are  based  upon  the  theory  that  the  defendant 
would  be  liable  for  the  re-breaking  of  the  arm,  if  un- 
necessary and  injurious  to  the  plaintifi^  though  it  may 
have  been  done  against  the  advice  of  the  defendant,  and 
solely  at  the  repeated  request  of  the  plaintiff  acting  upon 
his  own  judgment,  and  not  that  of  the  defendant.  The 
jury,  it  is  true,  may  not  have  found  this  state  of  facts  to 
have  existed,  but  there  was  evidence  tending  to  support 
it ;  and  the  defendant  had  a  right  to  have  this  evidence 
considered.  From  the  charges  given,  the  jury  may  well 
have  inferred  that  this  evidence  was  of  no  importance 
whatever. 

The  conclusion  at  which  we  have  arrived,  in  reference 
to  the  charges  given,  renders  it  unnecessary  to  consider 
the  other  causes  assigned  for  a  new  trial. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  for  a  new  trial 
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Thb  North- Wbsteriv  Mutual  Lite  Insuiuncb  CoMPAinr 

V.  Little. 

policy  of  inBorance  lor  UTe  thousand  doUan  on  the  life  of  A.,  iatved  Vf 
a  mntual  life  insiiraiice  compaDj  in  faTor  of  B^  wife  of  A.,  pnrported  l» 
he  iMoed  in  consideration  of  $148  JO  paid  to  said  company  bj  B.,  and  of 
tlie  annual  premiam  note  of  $110.00  and  the  annval  cash  preminm  of 
$148.10  to  be  paid  on  or  before  noon  on  a  obtain  day  Id  eyety  year 
during  the  first  ten  years  of  the  oontinuanoe  of  the  policy;  and  said 
policy  stipulated  that  said  company  thereby  promised  and  agreed  to  pay 
the  sum  assured,  at,  etc.,  to,  etc.,  ninety  days  after  due  notice  and  proof 
of  the  deatii  of  A.,  the  balance  of  the  year's  premium  and  all  note* 
given  for  premivms,  if  any,  being  first  deducted  therefrom ;  that  if  de- 
fmilt  should  be  made  in  the  payment  of  any  premium,  the  eompaay 
would  pay,  "as  abore  agreed,''  as  many  tenth  paits  of  the  original  sua 
insured  as  there  should  hare  been  complete  annual  premiums  paid  at 
the  time  of  such  default ;  that  if  said  premiums  or  the  interest  upon 
any  note  given  for  preminms  should  not  be  paid  on  or  before  the  days 
liboTO  mentioned  for  the  pviyment  thereof,  at,  etc.,  the  company  shenM 
not  be  liable  for  the  whole  sum  assured,  and  for  such  part  only  as  above 
expressly  stipulated ;  and  that  when  the  policy  should  cease  and  deter- 
mine, or  become  null  and  void  for  other  reasons  than  the  non-payment 
flf  praminms,  all  paymenti  thereon  should  he  forfeited  to  the  company. 
A.,  at  the  time  of  the  issuing  of  said  policy,  paid  said  cash  prsmium,  and 
executed  to  the  company  his  premium  note,  whereby  he  promised  to 
pay  said  company  (no  time  of  payment  being  specified)  $110.00,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum,  and  that  said  interest 
should  be  paid  annnally,  ''or  the  policy  forfeited  f*  said  note  reciting 
Khat  it  was  given  for  part  of  the  premium  on  said  policyi  lefeiring  to 
it  by  its  number,  and  was  to  remain  a  lien  upon  said  policy  until  it 
became  due  by  limitation  or  by  the  death  of  A.,  when  said  note  should 
be  deducted  from  said  policy,  unless  sooner  paid,  and  that  the  dividends 
on  the  policy  were  to  be  applied  to  the  payment  of  the  note.  A.,  annu- 
ally on  the  days  stipulated,  paid  two  other  cash  premiums  of  the  same 
amount  and  executed  two  other  like  notes,  and  paid  the  interest  for  the 
first  and  second  years  on  the  first  and  second  notes,  but  made  no  further 
payments  of  premiums  or  interest,  though  the  company,  through  its 
agent,  after  the  date  for  the  fourth  payment,  ofiered  A.  to  renew,  rein- 
state and  restore  the  policy,  if  he  would  pay  the  premiums  and  the  in- 
terest on  said  notes  in  arrears.  Afterward  A.  died. 
Hddy  in  an  action  by  B.  on  said  policy,  that  she  was  entitled  to  recover  of 
said  company  three-tenths  of  the  original  amount  insured,  subject  to  a 
deduction  of  the  principal  of  the  three  notes  so  given. 
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C.  Baker,  0.  B.  Hard,  A.  W,  Hendricks  and  W.  Wallace^ 
for  appellant. 
F.  M.  Finch  and  J.  A.  Finch,  for  appellee. 

KiBLACK,  J. — This  is  an  action  by  Lizzie  Little,  against 
the  North- Western  Mutual  Life  Insurance  Company, 
upon  a  policy  of  insurance  issued  to  her  on  the  life  of 
Samuel  J.  Little,  her  late  husband.  The  policy  was  for 
five  thousand  dollars,  and  was  issued  on  the  5th  day  of 
June,  1866.  It  purports  to  have  been  issued  in  consider- 
ation of  <^  one  hundred  and  forty-eight  dollars  and  ten 
cents  to  them  in  hand  paid  by  Lizzie  H.  Little,  wife  of 
Samuel  J.  Little,  general  railroad  agent,  and  the  annual 
premium  note  of  one  hundred  and  ten  dollars,  and  the 
annual  cash  premium  of  one  hundred  and  forty-eight 
dollars  and  ten  cents,  to  be  paid  at  or  before  noon  on  or 
before  the  5th  day  of  June,  in  every  year,  during  the  first 
ten  years  of  the  continuance  of  this  policy." 

The  policy  also  contains  other  provisions  and  stipula- 
tions, material  to  the  decision  of  this  case,  as  follows^: 
^And  the  said  company  do  hereby  promise  and  agree  to 
pay  the  said  sum  assured,  at  their  office,  to  the  said  as- 
sured, or  her  executors,  administrators,  or  assigns,  in 
ninety  days  after  due  notice  and  proof  of  the  death  of  said 
person  whose  life  is  hereby  assured  (the  balance  of  the 
year's  premium  and  all  notes  given  for  premiums,  if  any, 
being  first  deducted  therefrom).    *    ^^    * 

*'And  the  said  company  further  promise  and  agree,  that 
if  default  shall  be  made  in  the  payment  of  any  premium, 
they  will  pay,  as  above  agreed,  as  many  tenth  parts  of  the 
original  sum  insured  as  there  shall  have  been  complete 
annual  premiums  paid  at  the  time  of  such  default.     *     * 

*^  If  the  said  premiums,  or  the  interest  upon  any  note 
given  for  premiums,  shall  not  be  paid  on  or  before  the 
days  above  mentioned  for  the  payment  thereof,  at  the 
office  of  the  company,  or  to  agents  when  they  produce 
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receipts  signed  by  the  president  and  secretary,  then,  in 
every  such  case,  it  shall  not  be  liable  for  the  payment  of 
the  whole  sum  assured,  and  for  such  part  only  as  is  ex- 
pressly stipulated  above. 

'^  In  every  case  where  this  policy  shall  cease  and  deter- 
mine, or  become  null  and  void  for  other  reasons  than  the 
non-payment  of  premiums,  all  payments  thereon  shall  be 
forfeited  to  this  company." 

The  complaint  alleges  the  payment  of  three  full  and 
complete  annual  premiums  on  said  policy ;  also,  the  death 
of  Samuel  J.  Little,  on  the  24th  day  of  June,  1878,  of 
which  the  company  had  notice. 

The  defendant  answered  in  two  paragraphs. 

The  first  paragraph  admits  the  issuing  of  the  policy  as 
stated  in  the  complaint,  but  sets  up  the  execution  of  a 
note  by  the  said  Samuel  J.  Little  for  the  sum  of  one  hun- 
dred and  ten  dollars,  for  a  part  of  the  premium  for  which 
a  credit  was  given,  which  was  as  follows : 
"  1110.00.  Milwaukee,  June  5th,  1866. 

"  For  value  received,  I  promise  to  pay  to  the  North- 
western Mutual  Life  Insurance  Company  one  hundred 
and  ten  dollars,  with  interest  at  the  rate  of  seven  per  cent, 
per  annum,  which  interest  shall  be  paid  annually  or  the 
policy  forfeited.  This  note,  being  given  for  part  of  the 
premium  on  policy  No.  16,757,  is  to  remain  a  lien  upon 
said  policy  until  it  becomes  due  by  limitation,  or  by  the 
death  of  the  said  Samuel  J.  Little,  of  Nashville,  when 
the  note  shall  be  deducted  from  said  policy  unless  sooner 
paid.  The  dividends  on  the  policy  are  to  be  applied  to 
the  payment  of  the  note. 

(Signed,)  "  Samuel  J.  Little." 

It  is  further  alleged,  that  the  said  Samuel  J.  Little,  in 
his  lifetime,  did  make  three  annual  cash  payments  of 
premium  on  said  policy  of  one  hundred  and  forty-eight 
dollars  and  ten  cents  each,  including  the  first  cash  premium 
mentioned  in  the  policy  as  paid  in  hand,  and  did  execute 
and  deliver  to  the  defendant  three  annual  notes  of  like 
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amoant,  tenor  and  effect  as,  and  including,  the  one  herein 
as  above  copied,  and  did  pay  the  annual  interest  on  said 
notes  for  the  years  1867  and  1868,  according  to  the  terms 
and  conditions  of  the  contract  of  insurance,  but  that  he 
made  no  further  payment  on  any  of  the  remaining  annual 
premiums  or  of  interest  on  said  notes.  Wherefore  it  is 
claimed  that  the  policy  was  forfeited  before  the  death  of 
the  said  Samuel  J.  Little. 

The  second  paragraph  sets  up  substantially  the  same 
facts  alleged  in  the  first,  but  more  in  detail  and  in  a 
somewhat  different  form,  concluding  with  an  averment, 
that,  on  the  10th  day  of  January,  1870,  the  defendant, 
through  its  agent,  at  Nashville,  Tennessee,  offered  to  the 
said  Samuel  J.  Little  to  renew,  reinstate,  and  restore  said 
policy  of  insurance,  if  he  would  pay  the  premiums  and 
the  interest  on  said  notes  in  arrears. 

Both  paragraphs  of  the  answer  were  demurred  to  by 
the  plaintiff*,  but  the  demurrers  were  overruled.  The 
plaintiff  then  replied  in  eight  paragraphs,  to  all  of  which 
demurrers  were  sustained,  and,  refusing  to  reply  further, 
judgment  was  rendered  for  the  defendant. 

The  defendant  appealed  to  the  general  term  of  the 
court  below,  where  the  judgment  at  special  term  was 
reversed,  and  the  cause  remanded,  with  instructions, 
which,  in  legal  effect,  required  the  demurrers  to  be  sus- 
tained to  both  paragraphs  of  defendant's  answer.  See  5 
Ins.  Law  Journal,  p.  149. 

The  defendant  has  appealed  to  this  court,  and  has  as- 
signed for  error  the  action  of  the  court  below  in  general 
term. 

It  is  insisted  by  the  appellant,  that  the  facts  alleged  hi 
each  paragraph  of  the  answer  show  that  no  complete 
annual  premium  was  paid  on  the  policy  sued  on,  and  that 
hence  both  paragraphs  contain  a  good  defence  to  tlio 
action. 

In  support  of  that  position,  it  is  urged  that  the  execu- 
tion of  the  notes  given  for  portions  of  the  annual  premi- 
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urns  did  not  constitute  a  payment  of  the  Bums  of  money 
represented  by  said  notes,  within  the  meaning  of  the 
provisions  of  the  policy.  That,  although  the  original  and 
renewal  receipts  may  acknowledge  the  payment  of  three 
full  premiums,  yet  it  is  competent  for  the  appellant 
to  aver  and  show  that  those  portions  of  the  premiums 
represented  by  the  notes  are  still  unpaid.  Also,  that  by 
the  terms  of  these  notes  the  policy  was  forfeited  by  rea- 
son of  the  non-payment  of  interest  upon  them,  on  and 
after  June  5th,  1869. 

To  sustain  these  views,  familiar  and  well  recognized  au- 
thorities are  cited,  and  the  only  question  with  us  as  to 
these  authorities  is  as  to  whether  they  are  applicable  to 
the  case  before  us. 

It  is  our  duty  to  construe  the  policy  and  all  the  other 
papers  relating  to,  and  connected  with,  it  together,  and  to 
give  such  force  and  effect  to  them  collectively  as  seem 
to  be  consistent  with  the  manifest  intention  of  the  con- 
tracting parties. 

The  general  plan  or  scheme  of  this  policy  is  plainly 
opposed  to  an  entire  forfeiture  in  default  of  the  payment 
of  any  premium  falling  due  after  it  was  issued,  and  the 
notes  executed  for  portions  of  the  premiums,  we  think, 
when  construed  with  the  policy,  do  not.  essentially  affect 
or  modify  its  general  plan  or  scheme.  The  forfeiture 
provided  for  in  these  notes  can  not,  it  seems  us,  be  made 
to  apply  to  the  paid  up  premiums,  but  only  to  future 
benefits  which  might  have  been  derived  from  the  policy. 
This  constmction,  we  think,  is  impliedly,  yet  strongly, 
sustained  by  some  of  the  conditions  on  which  the  policy 
was  accepted. 

It  is  provided  in  the  second  condition,  that,  **If  the 
said  premiums,  or  the  interest  upon  any  note  given  for 
premiums,  shall  not  be  paid  on  or  before  the  days  above 
mentioned  for  the  payment  thereof,  *  *  *  then,  in 
every  such  case,  it "  (the  company)  "  shall  not  be  liable  for 
the  payment  of  the  whole  sum  assured,  and  for  such 
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part  only  as  is  expressly  stipnlated  above ;"  that  is,  for  an 
many  tenth  parts  of  the  original  sum  insured  as  complete 
annual  premiums  have  been  paid  at  the  time  of  such 
default. 

The  third  condition  provides,  that,  <^In  every  case 
where  this  policy  shall  cease  and  determine,  or  become 
null  and  void,  for  other  reasons  than  non-payment  of 
premiums,  all  payments  thereon  shall  be  forfeited  to  the 
company;"  from  which,  taken  in  connection  with  the 
second  condition,  the  reasonable,  if  not  inevitable,  in- 
ference is,  that  where  the  future  benefits,  arisiug  from 
the  policy,  have  been  forfeited  on  account  of  the  non- 
payment of  premiums,  or  of  the  interest  on  any  premium 
note,  such  forfeiture  does  not  carry  with  it  the  payments 
already  made  on  the  policy.  In  other  words,  that  the 
forfeiture  for  the  non-payment  of  premiums,  or  of  interest 
on  premium  notes,  only  applies  to  so  much  of  the  policy 
as  is  not  paid  up. 

It  is  a  well  settled  rule  of  law,  that  the  execution  of  a 
promissory  note,  not  governed  by  the  law  merchant,  does 
not  usually  operate  as  a  payment  of  a  pre-existing  debt, 
or  of  the  debt  of  which  such  note  constitutes  the  evidence. 
That  rule,  however,  applies  to  such  instruments  as  are 
commonly  known  as,  or  as  are  analogous  to,  promissory 
notes  having  a  definite  time  of  payment  and  collectible 
by. the  usual  methods  of  legal  proceeding,  and  not,  we 
think,  to  such  obligations  as  those  constituting  the  pre- 
mium notes  in  this  case.  These  latter  notes,  so  called, 
are  not,  strictly  speaking,  promissory  notes.  They  are 
not  payable  at  any  denifite  time  or  in  the  usual  way. 
They  afford  evidence  simply  that  portions  of  certain  an- 
nual premiums  on  the  policy  have  been  loaned  or 
advanced  to  the  assured  to  be  repaid  by  dividends,  or  on 
the  death  of  the  said  Samuel  J.  Little,  out  of  the  pro- 
ceeds of  the  policy.  Except  in  so  far  as  these  obligations 
provide  for  the  payment  of  an  annual  interest,  they  im- 
press us  as   partaking  more  of  the    nature  of  receipts 
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for  money  loaned  or  advanced  out  of  a  particular  fund, 
in  which  the  assured  had  an  interest,  to  be  there- 
after accounted  for  on  some  future  settlement  with  that 
fund,  than  of  promissory  notes.  The  payment  of  the 
principal  of  these  obligations,  except  by  dividends  on  the 
policy  or  out  of  the  proceeds  of  it  after  the  death  of 
Samuel  J.  Little,  seems  not  to  have  been  contemplated. 
It  appears  to  us  at  all  events  not  to  have  been  intended 
that  the  principal  of  these  notes  would  have  to  be  paid 
as  a  condition  precedent  to  a  recovery  on  the  policy. 

The  answer  shows,  that  when  the  policy  was  issued,  on 
the  5th  day  of  June,  1866,  a  cash  premium  of  one  hun- 
dred and  forty-eight  dollars  and  ten  cents  was  paid,  and  a 
premium  note,  as  it  was  called,  was  given  for  one  hun- 
dred and  ten  dollars,  bearing  an  annual  interest  of  seven 
per  cent.  That  appears  to  have  been  recognized  as  a 
payment  of  the  first  annual  premium,  according  to  the 
terms  of  the  policy,  and  in  consideration  of  such  payment 
the  company  agreed  to  carry  the  risk  for  one  year. 

On  the  5th  day  of  June,  1867,  a  like  cash  premium  of 
one  hundred  and  forty-eight  dollars  and  ten  cents  was 
paid  on  the  policy,  together  with  the  further  sum  of  seven 
dollars  and  seventy  cents  for  interest  on  the  first  premium 
note  for  the  preceding  year.  In  addition,  another  pre- 
mium note  for  one  hundred  and  ten  dollars,  bearing  a  like 
annual  interest  of  seven  per  cent.,  was  given.  These  last 
named  payments  and  note  carried  the  risk  through 
another  year,  according  to  the  terras  of  the  policy. 

On  the  5th  day  of  June,  1868,  a  further  cash  premium 
of  one  hundred  and  forty-eight  dollars  and  ten  cents  was 
paid,  and  the  interest  on  the  two  outstanding  premium 
notes,  amounting  to  fifteen  dollars  and  forty  cents,  was 
also  paid.  A  third  premium  note  for  one  hundred  and 
ten  dollars  was  also  given.  These  payments,  together 
with  the  execution  of  said  third  premium  note,  under  the 
terms  of  the  policy,  carried  the  risk  until  the  5th  day  of 
June,  1869. 
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These  several  cash  payments,  together  with  the  execu- 
tion of  the  three  premiam  notes,  as  above  stated,  consti- 
tuted, in  our  estimation,  the  payment  of  three  complete 
annual  premiums  on  the  policy,  and  entitle  the  appellee 
to  recover  three-tenths  of  the  original  sum  insured,  subject 
to  a  deduction  of  the  principal  sums  due  on  the  premium 
notes.  Ohde  v.  The  Northwestern  Life  Ins.  Co.j  5  Iowa, 
357 ;  Hull  v.  Northwestern  Mut.  Life  Ins.  Co.y  5  Ins.  Law 
Journal,  828 ;  S.  C,  39  Wis.  397 ;  Bonner  v.  Northwestern 
Mut.  Life  Ins.  Co.,  (Superior  Court  of  Cincinnati)  8  Cent. 
Law  Journal,  801;  Symonds  v.  Northwestern  Mut.  Life 
Ins.  Go,j  (S.  C.  Minnesota)  6  Ins. .  Law  Journal,  605 ; 
Kirkpatrick  v.  Knickerbocker  Life  Insuran^^e  Co.j  (8.  C. 
Tennessee)  6  Ins.  Law  Journal,  868;  St.  Louis^  ete.y  In- 
surance Co.  V.  Grigsby,  4  Bigelow  Ins.  Rep.  683 ;  Dutcher 
V.  Brooklyn  Life  Insurance  Go.y  4  Bigelow  Ins.  Rep.  665. 

We  are,  therefore,  of  the  opinion,  that  the  court  below 
in  general  term  did  not  err  in  reversing  the  judgment 
rendered  in  this  cause  at  the  special  term,  and,  hence, 
that  the  proceedings  below  in  general  term  ought  to  be 
affirmed. 

The  judgment  of  the  general  term  is  affirmed,  at  the 
costs  of  the  appellant. 


The  St.  Louis  and  South-Eastern  Railway  Co^  v. 

Valirius. 

FlEbAcncE. — Motion  to  Strike  Out, — The  action  of  a  court  in  oyerrnling  a 
motion  to  strike  out  a  portion  of  a  pleading,  though  such  motion  be  in 
writing,  can  not  be  presented  to  the  Supreme  Court  without  a  bill  of  ex- 
ceptions. 

Sajol — Swrjphuage. — ^The  oyermling  of  a  motion  to  strike  out  surplusage 
in  a  pleading  can  not  be  a  substantial  error,  that  will  reTerse  a  judgment. 
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RAiiJiaAD. — Negligence, — If^fury  to  Emphffes. — Yomtk  tf  EnpLayet. — In  an 
■aotion  against  a  railway  company  for  damages  occasioned  by  an  injury 
to  an  employee  who  was  a  minor,  while  in  the  performance  of  his  duties 
as  a  servant  of  the  defendant,  snch  employee  can  be  held  to  no  higher 
degree  of  intelligence  and  capacity  than  his  youth,  inexperienoe  and 
want  of  judgment,  as  known  to  his  employer,  would  warrant 

SiiaiB. — Must  Use  the  Best  Can. — It  is  negligence  for  a  railway  company  to 
use  cars  dangerous  in  their  construction,  when  there  are  others  to  be  pro- 
cured which  are  not  dangerous,  and  railroad  companies  are  bound  to 
procure  the  best,  otherwise  they  will  be  held  responsible. 

Same. — Employment  (jf  Inexperienced  Penon. — It  is  a  fact  tending  to  show 
gross  negligence  in  a  railway  company  for  it  to  employ  an  inexperienced 
person  in  any  hazardous  and  dangerous  business,  knowing  such  person 
to  be  ignorant  of  the  business  for  which  he  is  employed,  unless  said  com- 
pany make  known  and  explain  fully  the  hazard  and  danger  connected 
with  such  business,  and  instruct  such  person  how  to  avoid  the  danger ; 
and  youth  is  an  evidence  of  inexperience,  and  greater  strictness  of  the 
rule  should  be  required  in  the  employment  of  minors  than  of  persons  of 
mature  years,  even  when  employed  by  and  with  the  consent  pf  the  parent 
or  guardian. 

Bamb. —  Use,  vnlhout  OiofiersMp,  q^  D^eetioe  Oar, — ^The  use  and  employment 
of  unsafe  and  defective  cars  and  machinery  by  a  railway  company, 
whether  owned  by  such  company  or  not,  subjects  such  company  to  the 
same  liability  for  injury  resulting  from  their  use,  where  injury  is  occa- 
sioned by  such  defects,  as  though  such  company  were  the  alMolute  owner 
of  such  cars  and  machinery.  It  is  the  imperative  duty  of  railway  con»- 
panies  to  adopt  and  use  all  improvements  in  cars  and  machinery  calcu- 
lated to  insure  safety  to  employees  and  passengers,  and  to  discard  all  in- 
secure and  dangerous  cars  and  machinery,  or  such  parts  thereof  as  may 
be  dangerous  to  use. 

Same. — Defective  Machinery, — If  one  employied  by  a  railway  company  be 
injured  in  the  performance  of  his  employment,  and  the  company  might 
have  known  his  exposure  but  for  its  own  want  of  ordinary  care  in  the  use 
of  defective  machinery  or  rolling  stock,  if  the  injury  resulted  from  the 
defective  construction  of  such  machinery  or  rolling  stock,  such  company 
will  be  liable  for  the  injury,  unless  it  resulted  from  the  n^ligence  or 
want  of  care  of  the  injured  person. 

From  the  Vanderburgh  Circuit  Court. 

A.  Iglehart  and  J.  E.  Iglehart^  for  Appellant. 
C.  Denby  and  D.  B.  Kumler^  for  appellee. 

BiDDLE,  J. — Elizabeth  Valirius,  widow  of  Peter  ValiriuB, 
and  mother  and  natural  guardian  of  Theodore  Valiriua,  a 
minor  of  the  age  of  sixteen  years,  brought  this  action  for 
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the  alleged  wrongful  hiring  and  employing,  by  the  appel- 
lant»  of  the  said  minor  as  a  brakeman,  switch-tender, 
and  coupler  of  cars,  upon  said  railway,  at  and  about 
the  depot  at  Evansville,  Indiana,  which  employment  was 
dangerous  and  hazardous ;  whereby,  from  the  youth,  inex- 
perience, and  want  of  knowledge  in  said  employment  on 
the  part  of  said  minor,  and  by  the  fault  and  negligence 
of  the  appellant  and  the  company's  servants,  and  on  ac- 
count 6f  the  use  of  cars  defective  and  dangerous  in  their 
construction,  and  without  the  fault  or  negligence  of  the 
appellee  or  of  the  said  Theodore,  he  was  injured,  by  being 
caught  between  said  defective  and  dangerous  cars,  and 
crushed,  of  which  injury  he  died. 

Ko  question  raised  upon  the  pleadings  has  been  brought 
to  this  court.  We  do  not,  therefore,  particularly  state  them. 
Issues  were  formed,  a  trial  by  jury  had,  and  a  verdict  ren- 
dered, as  follows:  ^^We,  the  jury,  find  for  the  plaintiff, 
and  assess  the  damages  at  twelve  hundred  dollars."  In 
addition  to  the  general  verdict,  the  jury  answered  special 
interrogatories,  as  follows : 

**  1.  Was  Theodore  Valirius,  at  the  time  of  the  acci- 
dent by  which  he  lost  his  life,  in  the  employ  of  the  de- 
fendant ? 

"Answer.    Yes. 

"2.  If  he  was  employed  by  the  defendant,  in  what 
capacity  was  he  employed  ? 

"Answer.    As  brakeman  and  switchman. 

"Was  not  the  dangerous  construction  of  the  White 
Line,  Continental  Line,  and  National  Line  cars  of  such  a 
character  as  to  be  readily  seen  by  all  the  employees  of 
the  defendant? 

"Answer.    No. 

"  8.    Was  he  in  the  discharge  of  the  duties  of  his  em- 
ployment at  the  time  of  the  happening  of  the  accident  ? 
•  "Answer.    Yes. 

"  4.    Was  John  Folks  unskilful  or  a  drunkard? 
VOL.LVL— 88 
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"Anflwer.    No. 

^*  5.  Was  John  Folks  drunk  at  the  time  of  the  happen- 
ing of  the  accident  by  which  Theodore  Valirins  lost  his 
life? 

"Answer.    No. 

"  6.  Was  John  Folks,  at  the  time  of  the  happening  of 
the  accident,  a  competent  or  an  incompetent  engineer? 

"Answer.    A  competent  engineer. 

"  7.  In  what  did  the  defect  consist,  if  any,  in  the  con- 
struction of  the  cars  by  which  Theodore  Valirins  lost  his 
life? 

"Answer.  In  the  dangerous  construction  of  the  bump- 
ers attached  thereto. 

"  8.  Was  not  the  defect,  or  dangerous  construction  of 
the  cars  with  which  the  accident  happened,  open  to  the 
inspection  of  Theodore  Yalirius  before  the  happening  of 
the  accident? 

"Answer.    No. 

"  9.  Was  not  the  dangerous  construction  of  the  White 
Line,  Continental  Line,  and  National  Line  of  cars  of  such 
character  as  to  be  readily  seen  by  all  the  employees  of  the 
defendant  ? 

"Answer.    No. 

"  10.  Were  the  cars,  between  which  Theodore  Valirius 
was  injured,  the  property  of  the  defendant,  or  the  property 
of  other  railroad  or  transportation  companies  ? 

"Answer.  Of  other  railroad  or  transportation  compa- 
nies. 

"11.  Were  not  the  cars,  between  which  Theodore 
Valirius  was  crushed,  before  that  time  brought  into  the 
yard  of  the  defendant  from  the  Evansville  and  Craw- 
fordsville  Railroad,  or  some  other  railroad,  in  the  usual 
course  of  business  ? 

"Answer.    Yes. 

"  12.  Were  not  said  cars,  at  the  time  of  the  accident, 
being  prepared  for  return  to  the  railroad  from  which  they 
came? 
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^'Answer.  Don't  know ;  the  evidence  did  not  indicate 
their  destination. 

^<  18.  Did  John  Jeffries,  the  switchman  in  defendant's 
yard,  direct  Theodore  Yalirius,  at  the  time  he  was  riding 
the  car  to  he  coupled  to  the  other  car,  to  stop  the  car 
upon  which  he  was  riding  about  three  feet  from  the  one 
to  which  it  was  to  be  coupled  ? 

"Answer.    No. 

"  14.  If  Theodore  Yalirius  had  stopped  the  car  as  he 
was  directed,  would  the  accident  have  happened  ? 

'^Answer.    He  was  not  directed  to  stop  the  car. 

"  16.  Did  not  George  B.  Russell,  the  yard  master  of 
]tlie  defendant,  instruct  Theodore  Yalirius,  at  the  time  he 
passed  the  switch,  not  to  let  the  car  upon  which  he  was 
riding  strike  the  other  car  ? 

"Answer.    No. 

"  16.  If  Theodore  Yalirius  had  obeyed  the  instruction 
of  George  B.  Russell,  would  the  accident  have  happened  ? 

"Answer.    He  received  no  instruction. 

**  17.  Were  not  cars  of  similar  construction  to  those 
between  which  Theodore  Yalirius  was  injured  largely 
used  upon  railroads  in  the  United  States  ? 

"Answer.    Yes. 

"18.  Was  there  any  carelessness  or  unskilfulness  on 
the  part  of  John  Folks  in  the  management  of  the  engine 
or  car  attached,  which  caused  or  contributed  to  the  hap- 
pening of  the  accident  by  which  Theodore  Yalirius  lost 
his  life? 

"Answer.    No. 

"  19.  Did  not  the  negligence  of,  and  disobedience  of 
orders  and  disregard  of  instructions  by,  Theodore  Yalirius 
contribute  to  the  happening  of  the  accident? 

"Answer.    No. 

The  evidence  is  all  in  the  record. 

The  assignments  of  error  in  this  court  are,  in  brief,  as 
follows : 
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iBt.  Overruling  the  appellant's  motion  to  strike  out 
certain  portions  of  the  complaint ; 

2d.  Overruling  the  appellant's  motion  for  judgment 
on  the  special  findings  of  the  jury ; 

8d.  Overruling  the  appellant's  motion  for  a  new  trial ; 
and, 

4th.  Rendering  judgment  against  the  appellant  on  the 
general  verdict. 

We  will  examine  the  questions  in  the  order  they  are 
discussed  by  the  appellant : 

Ist.  It  is  insisted,  that  the  overruling  of  appellant's 
motion  to  reject  a  portion  of  the  complaint  is  erroneous, 
and  that,  as  the  motion  was  in  writing,  it  was  not  necee*. 
sary  to  save  the  question  by  a  bill  of  exceptions,  to  pre- 
sent it  to  this  court.  The  practice  is  settled  otherwise. 
Even  when  a  pleading  has  been  struck  out  on  motion,  a 
bill  of  exceptions  is  necessary  to  bring  it  back  into  the 
record.  Strough  v.  OeoTj  48  Ind.  lOtt ;  Watts  v.  Coocen^  62 
Ind.  155.  A  motion  to  strike  out  need  not  be  in  writing. 
Swinney  v.  Navey  22  Ind.  178.  It  would  not  be  a  safe  gen- 
eral rule  to  commit  the  rights  of  the  parties,  or  the  judi- 
cial action  of  a  court,  to  the  entry  of  a  clerk,  especially 
when  there  is  no  record  or  writing  to  guide  him.  The  fact 
that,  in  this  instance,  the  motion  was  in  writing,  will  not 
take  it  out  of  the  general  rule.  Besides,  the  overruling 
of  a  motion  to  strike  out  surplusage  is  not  a  substantial 
error,  that  will  reverse  a  judgment.  DiU  v.  (/Ferrellj  45 
Ind.  268 ;  Scott  v.  The  Indianapolis  Wagon  Works^  48  Ind.  75 ; 
Board  of  CommWSy  etc,  v.  McClintocky  51  Ind.  825.  As  to 
what  constitutes  a  part  of  the  record  without  a  bill  of 
of  exceptions,  see  Matlock  v.  Todd,  19  Ind.  130 ;  Vander- 
karr  v.  The  State,  51  Ind.  91 ;  Horn  v.  Bray,  51  Ind.  555. 

2d.  The  appellant  claims  that  the  complaint  is  good  only 
as  charging  negligence  upon  the  defendant  in  employing 
an  incompetent  and  drunken  engineer,  knowing  him  to  be 
such,  by  whose  incompetency  and  drunkenness  the  injury 
complained  of  occurred;  and  that,  as  this  part  of  the 
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complaint  was  negatived  by  the  special  findings,  the  conrt 
should  have  rendered  judgment  in  favor  of  the  appellant, 
notwithstanding  the  general  verdict. 

It  seems  to  us,  that  there  are  other  substantial  allega- 
tions of  fault,  negligence  and  carelessness  averred  in  the 
complaint,  besides  the  employment  of  an  incompetent 
engineer,  as  the  wrongful  hiring  of  the  minor,  the  danger- 
ous and  hazardous  employment  in  which  he  was  engaged, 
unfitted  for  a  youth  of  his  age,  without  skill  or  experi- 
ence, the  use  of  cars  defective  and  dangerous  in  their 
construction,  which  defective  and  dangerous  character  was 
unknown  to  the  employee,  and  could  not  be  readily  dis- 
covered, and  that  he  received  no  instructions  as  to  his 
duties,  several  of  which  are  affirmed  by  the  special  find- 
ings, and  all  covered  by  the  general  verdict.  And  we  can 
perceive  no  inconsistency  between  the  general  verdict  and 
the  special  findings.  It  is  only  necessary  for  a  plaintiff  to 
prove  as  many  of  the  facts  alleged  by  him  as  amount  to, 
or  constitute,  a  cause  of  action.  Long  v.  Doxey^  50 
Ind.  885. 

8d.  The  defendant,  at  the  proper  time,  asked  the  court 
to  instruct  the  jury,  as  follows : 

^^  If  the  jury  find  from  the  evidence  that  the  dangerous 
construction  of  the  cars  by  which  Theodore  Valirius  was 
injured  was  of  such  a  character  as  to  be  open  to  his  in- 
spection and  knowledge  equally  with  the  defendant,  they 
can  not  find  against  the  defendant,  upon  the  ground  that 
the  cars  of  that  construction  were  used  by  the  defendant." 

But  the  court  altered  said  instruction,  and  read  it  to  the 
jury  as  follows : 

"  If  the  jury  find  from  the  evidence  that  the  dangerous 
construction  of  the  cars  by  which  Theodore  Valirius  was 
injured  was  of  such  a  character  as  to  be  open  to  his  in- 
spection and  knowledge,  and  that  he  had  sufficient  knowl- 
edge and  experience  to  know  and  understand  the  danger, 
then  they  can  not  find  against  the  defendant,  upon  the 


518  SUPREME  COURT  OP  INDIANA. 

The  St.  Louis  and  Soath-Easteni  Bailway  Co.  v.  Yalirius. 

ground  that  the  cars  of  that  construction  were  used  by 
the  defendant." 

In  thus  modifying  the  instruction  requested,  the  appel- 
lant is  of  the  opinion  that  the  court  erred.  The  instruc- 
tion, as  refused,  seems  to  be  based  upon  the  ground  that 
the  person  injured  was  of  adult  age,  experienced  in  the 
employment  in  which  he  was  engaged,  and  capable  of 
judging  of  the  dangerous  construction  of  the  cars,  of  his 
own  knowledge,  by  inspection — indeed,  the  appellant 
seems  to  have  placed  his  whole  argument  in  the  case  upon 
the  same  ground — ^but,  in  view  of  the  evidence  tending  to 
show  the  youth  of  the  deceased,  his  inexperience  and  lack 
of  instruction  in  the  employment,  and  his  incapacity  to 
judge  of  the  character  of  the  cars,  we  think  the  modifica^ 
tion  of  the  instruction,  before  it  was  given  to  the  jury, 
was  proper ;  for  the  person  employed  could  be  held  to  no 
higher  degree  of  intelligence  and  capacity  than  his  youth, 
inexperience  and  want  of  judgment,  as  known  to  his 
employers,  would  warrant.  Cayzer  v.  Taylor^  10  Gray, 
274;  Lovett  v.  Salemy  etc.,  B.  B.  Co.,  9  Allen,  657; 
Birge  v.  Gardner,  19  Conn.  507 ;  Mangam  v.  The  Brook- 
lyn B.  B.  Co.,  88  N.  Y.  456;  Smith  v.  O'Connor,  48  Pa. 
State,  218 ;  7%6  North  Pennsylvania  B.  B.  Co.  v.  Mahoney^ 
67  Pa.  State,  187 ;  Kerr  v.  Forgue,  54  HI.  482. 

4th.    The  appellant's  counsel  state  in  their  brief,  that: 

'^  In  the  course  of  the  argument,  counsel  for  defendant 
read  from  the  opinion  of  the  court  in  Wright  v.  New 
York  Central  Bailroad  Co,,  25  N.  Y.  564,  five  propositions 
defining  the  relations  and  liabilities  of  masters  to  servants, 
and  insisted  to  the  court,  and  in  the  hearing  of  the  jury, 
that  these  propositions  were  a  correct  exposition  of  the 
law. 

"  The  court  read  to  the  jury,  as  instructions,  four  of 
these  propositions,  but  omitted  the  fifth,  the  only  one 
that  had  any  material  bearing  upon  the  controverted 
point  here.    And  this  is  complained  of  and  assigned  for 
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error,  and,  whether  a\railable  as  such  or  not,  is  importaut 
upon  the  general  fairness  or  unfairness  of  the  charge.'* 

But  we  are  unable  to  discover,  in  any  part  of  the  record, 
where  the  appellant  reserved  the  question.  It  nowhere 
appears,  as  far  as  we  can  see,  that  the  appellant  ever 
requested  the  court  to  give  the  fifth  proposition,  of  the 
refusal  of  which  he  complains,  as  an  instruction  to  the 
jury. 

5th.  The  following  instructions  were  given  by  the  court 
to  the  jury  on  the  request  of  the  appellee,  and  excepted 
to  by  the  appellant : 

^^1.  It  is  negligence  to  use  cars  dangerous  in  their 
construction,  when  there  are  others  to  be  secured  which 
are  not  dangerous ;  and  railroad  companies  are  bound  to 
procure  the  best,  otherwise  they  must  be  held  respon- 
sible." 

We  can  not  hold  this  instruction  as  incorrect.  The 
same  rule,  in  reference  to  spark-arresters,  was  laid  down 
by  this  court,  in  the  case  of  The  Toledo^  etc.,  R.  W.  Co.  v. 
Wandj  48  Ind.  476,  and  we  think  fully  sustained  by  th^ 
authorities.  Smith  v.  The  New  York,  etc*,  R.  R.  Co.,  1> 
N.  Y.  127 ;  Hegeman  v.  The  Western  R.  R.  Corporation,  18 
N.  Y.  9. 

^'  8.  It  is  a  fact,  if  proved,  tending  to  show  gross  negli- 
gence in  a  railway  company,  to  employ  any  inexperienced 
person,  knowing  such  person  to  be  ignorant  of  the  busi- 
ness for  which  they  are  employed,  in  any  hazardous  and 
dangerous  business,  unless  said  company  make  known 
and  explain  fully  the  hazard  and  danger  connected  with 
such  business,  and  instruct  such  person  how  to  avoid  the 
danger.  That  youth  is  an  evidence  of  inexperience,  and 
greater  strictness  of  the  rule  should  be  required  in  the 
employment  of  minors  than  in  those  of  mature  years, 
even  when  employed  by  and  with  the  consent  of  the 
parent  or  guardian. 

^'  4.  That  the  use  and  employment  of  unsafe  and  de- 
fective cars  and  machinery  by  a  railway  company,  whether 
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owned  by  them  or  not,  snbmits  said  company  to  tbe  same 
liability  for  injury  reenlting  from  tbeir  use,  when  injory 
is  occasioned  by  snch  defects,  as  tbongb  tbe  company 
were  tbe  absolute  owners  of  sncb  cars  and  machinery. 
It  is  the  imperative  dnty  of  railway  companies  to  adopt 
and  ose  all  improvements  in  cars  and  machinery  calcu- 
lated to  insure  safety  to  employees  and  passengers,  and  to 
discard  all  insecure  and  dangerous  cars  and  machinery, 
or  such  parts  thereof  as  may  be  dangerous  to  use. 

*^  7.  If  the  railway  company  might  have  known  the 
exposure  of  the  servant  (Yalirius),  but  for  its  own  want 
of  ordinary  care  in  the  use  of  defective. machinery  or 
rolling  stock,  if  injury  result  from  defective  construction 
of  such  machinery  or  car,  the  master  or  company  is  liable 
for  the  injury,  unless  the  injury  resulted  from  the  want  of 
care,  or  negligence,  of  the  injured  party." 

The  above  instructions,  in  our  judgment,  were  properly 
given  to  the  jury.  The  following  authorities  will  fully 
and  fairly  sustain  us  in  this  view :  Long  v.  Thxey^  50 
Ind.  885 ;  Philadelphia  Oity^  etc.,  R,  W.  Co.  v.  Hassard^  75 
Pa.  St.  867 ;  The  East  Saginaw  OUy  R.  W.  Co.  v.  Bohn,  27 
Mich.  508;  Railroad  Co.  v.  Oladmon^  15  Wal.  401;  J?ay- 
croft  V.  The  Lake  Shore,  etc.,  R.  W.  Co.,  2  Hun,  480 ;  Cos- 
teUo  V.  The  Syracuse,  etc.,  R.  R.  Co.,  65  Barb.  92 ;  Warner  v. 
Railroad  Co.,  6  Philad.  587 ;  Carter  v.  Towne,  98  Mass- 
567;  GUman  v.  Eastern  R.  R.  Co.,  10  Allen,  288;  Gil- 
man  V.  Eastern  R.  R.  Co.,  18  Allen,  488 ;  Snow  v.  Housa- 
tonic  R.  R.  Co.,  8  Allen,  441 ;  Johnson  v.  The  Hudson 
River  R.  R.  Co.,  20  N.  Y.  65 ;  Wolfkiel  v.  The  Sixth 
Avenue  R.  R .  Co.,  88  IS.  Y.  49 ;  Gaynor  v.  Old  Colony, 
etc.,  R.  W.  Co.,  100  Mass.  208;  Bartonshill  Coal  Co.  v. 
Reid,  8  Macq.  Ap.  Cas.  266 ;  HiU  v.  Ghist,  55  Ind.  45. 

6th.  It  is  earnestly  insisted  by  the  appellant,  that  the 
evidence  is  insufficient  to  sustain  the  general  verdict  or 
special  findings ;  but  it  is  admitted,  in  the  brief  on  behalf 
of  the  appellant,  that  : 

^^  The  plaintiff's  testimony,  other  than  the  formal  proof. 


MAY  TERM,  1877.  521 

The  Stote,  ex  rd.  The  Mt.  Cannel  School  Corponiion,  «.  Shields  ef  oL 

shows,  that  the  boy  Theodore  was  a  boy  fifteen  and  a 
half  years  old,  young  in  appearance,  but  a  lad  of  more 
than  ordinary  intelligence  and  sprightliness. 

^^  That  he  was  living  at  his  mother's  house,  and  that 
he  was  away  from  home  from  time  to  time,  but  that  his 
mother  was  not  aware  of  his  employment  by  the  railway 
company  until  he  was  brought  home  from  the  station  in 
a  dying  state.  He  died  from  having  been  crushed  be*- 
tween  the  bumpers  of  the  railway  cars — ^freight  cars. 
That  Theodore  had  never  been  engaged  in  any  employ- 
ment of  a  railroad  before." 

Upon  some  other  points  the  evidence  is  conflicting,  but 
we  believe  that  the  main  current  is  with  the  verdict  and 
the  findings;  at  least  an  opposite  verdict  and  different 
findings  upon  the  same  evidence  would  have  been  less 
satisfactory  than  they  are  as  they  now  stand ;  and  there 
is  nothing  to  show  us,  that  upon  another  trial  the  result 
would  probably  be  difiTerent.  When  such  a  case  is  once 
decided,  it  must  be  held  as  settled,  though  it  may  not  be 
in  all  respects  coidpletel^t  satisfactory.  The  Mutual^  etCy 
Irtffuragiee  Co.  v.  Cannony  48  Ind.  264. 

The  judgment  is  affirmed. 

Petition  for  a  rehearing  oyermled. 


The  State,  ex  rel.  The  Mt.  Carmel  School  Corporatiok, 

V.  Shields  et  al. 

pRAcncE. — If^ormaHon.— Recovery  (/  Reai  EOaie. — An  information  in  the 
nature  of  a  quo  warranio  i»  not  a  proper  remedy  for  the  recovery  of  real 
estate,  except  where  the  real  estate  has  escheated  or  been  forfeited  to  the 
State,  for  its  nae. 

School  Cobpobatiok. — Frtmehiaee  not  Iktra-TerrUorioL — The  franchises  of 
a  school  corporation,  which  is  also  an  incorporated  town,  can  not  be 
made  appurtenant  to  real  estate  and  school  buildings  lying  outside  of 
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the  corporate  limits  of  the  town,  and  within  the  territorial  limils  of  a 
township  also  a  school  corporation,  created  such  at  the  same  time,  and 
clothed  with  the  same  franchises,  ander  the  same  law,  as  said  town  school 
corporation. 

From  the  Franklin  Circuit  Court. 

T.  B.  Adams  and  F.  Berry y  for  appellant. 
H.  Berry  and  J^.  S.  Swifts  for  appellees. 

HowKy  J. — In  this  cause,  the  relator  of  the  appellant 
filed  an  information  in  the  nature  of  a  quo  warranio^ 
against  the  appellees,  in  the  court  below.  The  informa- 
tion contained  two  paragraphs. 

In  the  first  paragraph,  appellant's  relator  alleged,  in 
substance,  that  the  town  of  Mount  Carmel,  in  Springfield 
township,  Franklin  county,  Indiana,-  was  an  incorporated 
town,  under  the  law  of  this  State,  being  article  1,  of  chap- 
ter 25,  of  the  fievised  Statutes  of  1843,  and  was  so  incor- 
porated on  the  18th  day  of  October,  1852 ;  that  on  the  6th 
day  of  May,  1853,  the  relator  of  the  appellant  was  organ- 
ized as  a  school  corporation,  by  virtue  of  the  school  law  of 
1852,  and  had  ever  since  exercised  all  the  rights,  privi- 
leges, powers  and  franchises  of  a  school  corporation ;  that, 
for  school  purposes,  the  relator  formed  a  part  of  district 
number  six,  in  said  Springfield  township ;  that  said  dis- 
trict number  six  was  a  school  corporation,  under  the  gen- 
eral school  law  of  1843,  from  October  5th,  1847,  to  May 
6th,  1853,  and,  as  such,  was  the  owner,  and  in  possession 
of  a  certain  lot  of  ground  in  said  Springfield  township,  par- 
ticularly described  in  said  paragraph,  on  which  lot  it  had 
erected  a  house,  on  said  5th  day  of  October,  1847,  for  the 
use  of  the  school  of  said  district  number  six ;  that  after- 
ward, on  the  6th  of  May,  1853,  pursuant  to  an  order  of  a 
vote  of  said  school  district  number  six,  at  a  regular  meet- 
ing of  the  voters  thereof,  the  trustee  of  said  district  con- 
veyed and  delivered  the  possession  of  said  property  to  the 
appellant's  relator,  and  the  relator  had  ever  since  been  in 
the  uninterrupted  possession  of  said  property,  for  school 
purposes,  and  had  occupied  the  house  and  premises  for  the 
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Qse  of  the  relator's  school ;  that  on  the  6th  day  of  May, 
1853,  all  the  citizens  of  said  school  district  number  six, 
who  were  entitled  to- common  school  privileges  under  the 
law  of  this  Btate,  were  attached,  on  their  own  request,  to 
the  Mt.  Carmel  school  corporation,  for  school  purposes,  by 
the  trustee  of  said  township,  and  had  ever  since  formed  a 
part  of  said  school  corporation ;  that  on  thi  1st  day  of 
September,  1857,  the  house  on  said  property  being  insuffi- 
cient to  accommodate  said  school  corporation,  the  relator 
repaired,  enlarged  and  improved  said  house,  and  erected 
on  said  lot  a  new  building  at  the  cost  of  four  thousand 
dollars ;  that  from  October  5th,  1847,  the  possession  and 
right  of  said  property  had  remained  in  said  school  district 
number  six  and  the  appellant's  relator,  as  successor  of 
said  district,  without  being  disputed  or  questioned  by  any 
one,  until  the  14th  day  of  April,  1878,  when  the  appellee 
Matthew  K.  Shields,  trustee  of  said  Springfield  township, 
unlawfully  entered  upon,  and  took  possession  of,  said  school- 
house  and  grounds,  and  employed  and  put  said  house 
in  possession  of  the  appellee  Lucy  Smith,  a  qualified  and 
licensed  teacher  to  teach  in  the  public  schools  of  said 
county,  to  teach  one  of  the  schools  of  said  township^  for 
said  township ;  all  which  acts  of  appellee  Shields  were  so 
done  by  him,  under  pretence  and  claim  of  authority  as 
such  trustee,  and  that  since  the  last  named  day  the  appel- 
lees had  unlawfully  intruded  themselves  into  said  property 
and  used  and  held  possession  of  the  same  and  all  the 
rights,  privileges  and  franchises  thereto,  and  during  said 
time  had  unlawfully  kept  the  relator  out  of  possession  of 
said  property,  and  deprived  the  relator  of  the  use  and 
enjoyment  of  the  same ;  and  that  the  relator  is  entitled  to 
the  possession  of  said  property  and  the  rights  and  fran- 
chises thereunto  belonging ;  wherefore  the  appellant's  re- 
lator prayed,  that  the  appellees  might  be  required  to  show 
by  what  authority  of  law  or  right  they  held,  usurped,  in- 
truded into,  and  exercised  the  rights  and  franchises  of  the 
relator  in  and  to  said  property,  and  that  the  relator  have 
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jndgment   for  poBseesioii  of  said  property,  and  other 
proper  relief. 

In  the  second  paragraph  of  the  information,  the  appel- 
lant's relator  Alleged,  in  substance,  that  the  town  of  Mt. 
Carmel  was  duly  incorporated,  as  alleged  in  the  first  par- 
agraph, and  had  been  ever  since  an  incorporated  town; 
that  on  th^  6th  day  of  May,  1853,  the  relator  was  duly 
organized,  and  had  since  continued  to  act,  as  a  school 
corporation ;  that  on  the  5th  day  of  October,  1847,  said 
school  district  number  six  was  duly  organized  and  acting 
as  a  school  corporation,  in  the  same  territory  of  Spring- 
field township,  that  said  town  of  Mt.  Carmel  was  in  and 
near  the  centre  of;  that  on  said  last  named  day  the  trus- 
tees of  said  district  leased  of  one  Joseph  G.  Clarkson,  for 
school  purposes,  the  same  parcel  of  real  estate  described 
in  the  first  paragraph,  adjoining  the  town  of  Mt.  Carmel ; 
that  on  said  last  named  day  said  school  district  number 
six  erected  a  school^house  on  said  real  estate  for  the  use 
of  said  district,  and  used  and  occupied  it  until  May  6th, 
1858 ;  that  afterward,  to  wit,  on  the  28th  day  of  Febru- 
ary, 1858,  at  a  meeting  of  the  qualified  voters  of  said 
district,  they,  by  a  vote,  requested  the  school  trustees  of 
said  district  to  convey,  transfer,  and  have  said  lot  and 
building  attached  to  said  town  of  Mt.  Carmel  for  school 
purposes,  and  to  form  a  part  of  the  school  corporation  of 
said  town ;  that  afterward,  to  wit,  on  the  6th  day  of  May, 
185S,  said  trustees,  pursuant  to  said  vote  and  request,  had 
said  school  property  attached  to  said  Mt.  Carmel  school 
corporation  for  school  purposes,  and  delivered  the  posses- 
sion of  said  property  to  said  school  corporation,  since  which 
time  the  relator  had  held,  used,  occupied  and  enjoyed 
said  property,  for  the  use  of  a  common  school,  up  to 
April  14th,  1878;  that  on  the  6th  day  of  May,  1858,  all 
the  inhabitants  of  said  school  district  number  six,  who 
were  entitled  to  common  school  privileges,  at  their 
own  request,  were  transferred  by  the  trustees  of  said 
township  to  said  school  corporation,  for  school  purposes; 
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that  since  that  time  there  had  been  no  school  district 
number  six  in  said  Springfield  township,  nor  any  public 
school  located  or  taught  within  the  boundaries  of  said 
district,  other  than  those  at  said  house  under  the  rela- 
tor's control;  that  on  the  1st  day  of  May,  1867,  said 
school-house  being  insufficient  to  accommodate  said 
school,  the  relator  enlarged,  improved,  and  repaired  the 
same  at  a  cost  of  four  thousand  dollars,  making  said 
house  of  sufficient  capacity  to  conveniently  accommodate 
two  hundred  scholars,  and  furnished  said  school-house 
with  suitable  furniture ;  that  there  was,  and  had  been  es- 
tablished, a  graded  school  therein;  that  there  was  no 
other  suitable  building  in  or  near  said  town  for  school 
purposes,  that  could  be  used  as  a  school-house,  and  no 
suitable  ground  in  or  near  said  town,  that  could  be  pur- 
chased, on  which  to  erect  a  school-house ;  that  said  school- 
house  is  large  enough  to  conveniently  accommodate  all 
the  children  entitled  to  the  privileges  of  public  schools, 
who  reside  near  enough  to  be  attached  to  the  school  at 
said  house,  for  school  purposes ;  that  it  was  not  necessary 
for  the  convenience  of  the  citizens  of  said  township,  for 
school  privileges,  that  said  township  trustee  should  locate 
a  school  at  that  place,  for  they  can  all  be  accommodated 
at  the  Mt.  Carmel  school,  who  reside  near  enough ;  that 
on  the  21st  day  of  January,  1868,  for  the  purpose  of  en- 
larging and  improving  said  school  grounds,  the  relator 
procured  of  said  Clarkson  a  lease  of  another  lot  of  ground, 
for  which  the  relator  paid  one  hundred  dollars,  a  copy  of 
which  lease  was  filed  with  said  paragraph ;  that  on  the 
11th  day  of  November,  1870,  to  further  enlarge  and 
improve  said  school  grounds,  the  relator  purchased  for 
two  hundred  dollars  a  third  lot  of  ground,  adjoining  said 
last  lot,  and  each  of  said  lots  being  particularly  described 
in  said  second  paragraph ;  that  all  of  said  property  lay 
together,  and  was  conveniently  located  for  the  citizens  of 
Mt.  Carmel,  who  were  entitled  to  school  privileges ;  that 
on  the  14th  day  of  April,  1878,  the  appellee  Shields,  then 
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trustee  of  eaid  Springfield  township,  by  virtue  of  his  office 
as  such  trustee,  assumed  to  have  the  right  to  take  posses- 
sion of  all  said  school  property,  and  to  control  the  same 
and  locate  a  school  in  said  school-house,  and  to  use,  oc- 
cupy, and  control  said  property,  for  school  purposes,  in 
said  Springfield  township,  and  he  did  then  unlawfully  and 
without  right  usurp,  intrude  into  and  take  possession  of 
said  school-house  and  grounds,  and  did  unlawfully  and 
without  right  employ  the  appellee  Lucy  Smith,  a  licensed 
teacher,  and  put  her  in  said  house,  to  teach  one  of  the 
common  schools  of  said  township,  and  said  Lucy  Smith 
used  and  occupied  said  house,  by  virtue  of  being  such 
licensed  teacher  and  under  said  employment,  and  by  no 
other  right  or  employment  whatever ;  and  that,  since  said 
last  named  day,  the  appellees  had  unlawfully  and  without 
right  continued  to  hold,  use,  and  occupy  said  property, 
and  had  unlawfully  and  without  right  kept  the  relator 
out  of  possession,  which  usurping,  intruding  into,  and 
continuing  in  possession  of  said  property  by  the  appellees 
were  without  any  leave  or  license  from  any  one  having 
legal  authority  or  control  over  said  property,  or  the  right 
to  give  possession  of  the  same;  that  the  locating  and 
keeping  up  a  school  at  said  place  by  said  trustee  would 
require  the  expense  of  two  schools  instead  of  one,  and 
divide  the  school  funds,  which  were  insufiSicient  to  support 
two  schools,  and  would  compel  the  building  of  another 
school-house  at  great  expense,  to  wit,  three  thousand  dol- 
lars ;  and  that  the  relator  was  the  owner  of  said  property, 
and  had  the  exclusive  right  to  use  and  control  the  same, 
and  the  appellees  had  no  right  whatever  to  the  use  of  said 
property,  or  to  interfere  with  the  relator's  free  use  and 
enjoyment  of  the  same.    Wherefore,  etc. 

The  appellees  demurred  to  each  of  the  paragraphs  of 
the  information,  which  demurrers  were  sustained  to 
the  first  paragraph,  and  to  a  part  of  the  second  para> 
graph,  to  which  decisions  the  appellant's  relator  excepted ; 
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and,  as  to  the  residne  of  said  second  paragraph,  the 
demurrers  thereto  were  overruled  by  the  court  below. 

The  appellees  then  filed  a  disclaimer  as  to  the  second  and 
third  parcels  of  real  estate  described  in  the  second  para- 
graph of  the  information.  And  the  relator  moved  the 
court  below,  in  writing,  for  a  judgment  in  its  favor,  on 
the  second  paragraph  of  the  information,  which  motion 
was  overruled  by  the  court,  and  to  this  decision  the  re- 
lator excepted.  On  written  causes  filed,  the  relator 
moved  the  court  below  for  a  new  trial,  which  motion 
was  overruled,  and  appellant's  relator  excepted.  And 
judgment  was  rendered  by  the  court  below,  in  favor  of 
the  appellees  and  against  the  appellant,  for  costs,  from 
which  judgment  this  appeal  is  now  prosecuted. 

In  this  court,  the  alleged  errors,  assigned  by  appellant's 
relator,  call  in  question  the  decisions  of  the  court  below, 
in  sustaining  the  appellees'  demurrers  to  the  first  para- 
graph, and  to  a  part  of  the  second  paragraph  of  the 
kiformation,  and  in  overruling  the  relator's  motion  for 
judgment  and  the  relator's  motion  for  a  new  trial. 

The  demurrers  to  each  paragraph  of  the  information  each 
assigned  the  following  grounds  of  objection  thereto ; 

1st.  That  the  appellant  had  no  legal  capacity  to  sue 
and  maintain  this  action ; 

2d.  That  the  paragraph  did  not  state  facts  sufiicient 
to  constitute  a  cause  of  action ; 

8d.  That  several  causes  of  action  had  been  improperly 
united  in  one  paragraph. 

It  is  manifest,  we  think,  from  a  careful  examination  of 
each  of  the  paragraphs  of  appellant's  information,  that  the 
real  object  of  this  action  was  the  recovery  of  the  pos- 
session of  the  real  estate,  and  its  appurtenances,  described 
in  each  paragraph.  The  relator  of  the  appellant  averred, 
in  each  paragraph  of  the  information,  it«  title  to,  and 
right  to  the  possession  of,  the  real  estate  described 
therein;  that  the  appellees  had  possession  of  said  real 
estate  without  right,  and  unlawfully  kept  the  relator  out 
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of  the  possession  thereof;  and  in  each  paragraph  the 
relator  demanded  judgment  for  the  possession  of  said 
real  estate.  We  are  very  certain,  that  an  information  in 
the  nature  of  a  quo  warranto  is  not  the  proper  remedy 
for  the  recovery  of  real  estate,  except  where  the  real 
estate  has  escheated,  or  been  forfeited,  to  the  State,  for 
its  use.  If  the  relator  of  the  appellant  was  the  owner, 
and  entitled  to  the  possession,  of  the  real  estate  described 
in  either  paragraph  of  its  information,  it  has,  in  our 
opinion,  mistaken  its  remedy.  It  should  have  brought  its 
action  in  the  form  prescribed  by  the  practice  act,  2  R. 
S.  1876,  p.  250,  for  the  recovery  of  real  estate.  The  law 
seems  to  be  well  settled,  that  where  the  party  aggrieved 
can  obtain  full  and  adequate  relief  in  the  usual  course  of 
proceedings  at  law,  or  by  the  ordinary  forms  of  civil 
action,  a  quo  warranto  information  will  not  lie.  High's 
Extraordinary  Legal  Remedies,  p.  447,  sec.  617,  and 
authorities  there  cited. 

The  cases  in  which  an  information  may  be  filed  against 
any  person  or  corporation  are  stated  in  the  749th  sec- 
tion of  our  code  of  practice.  2  R.  8.  1876,  p.  298.  The 
only  case  there  provided  for,  to  which  the  case  of  the 
relator  of  the  appellant  can  even  be  assimilated,  is  the 
first  one,  as  follows:  "When  any  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  or  exercise  any  public 
office,  or  any  franchise  within  this  State,  or  any  office  in 
any  corporation  created  by  the  authority  of  this  State." 

In  each  paragraph  of  the  information,  it  was  alleged, 
that  on  the  6th  day  of  May,  1858,  the  relator  of  the 
appellant,  an  incorporated  town  of  this  State,  became 
also  a  school  corporation  under  the  school  law  of  1852, 
and  had  ever  since  exercised  all  the  rights,  privileges, 
powers  and  franchises  of  a  school  corporation.  The 
franchises  of  the  relator  as  a  school  corporation  would 
certainly  be  confined  to  the  relator's  territorial  limits; 
and  if  those  franchises  could  be  made  appurtenant  to  real 
estate  and  the  school  buildings  thereon,  such  real  estate 
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and  buildings  must  lie  within  the  relator's  corporate 
limits.  Such  franchises  of  the  relator,  it  seems  to  us, 
could  not  be  made  appurtenant  to  real  estate  and  school 
buildings  lying  within  the  territorial  limits  of  another 
corporation,  which  had  also  been  created  a  school  cor- 
poration at  the  same  time,  and  clothed  with  the  same 
Iranchises,  under  the  same  law,  as  the  relator  of  the  ap- 
pellant. The  real  estate  and  school  buildings,  described 
in  each  paragraph  of  the  information,  were  outside  of 
the  relator's  territorial  limits,  and  within  the  territorial 
limits  of  Springfield  township,  a  school  corporation,  of 
which  the  appellee  Shields  was  trustee.  AU  these  matters 
were  apparent  on  the  face  of  each  paragraph  of  the  in- 
formation in  this  cause;  and,  therefore,  it  is  manifest, 
we  think,  that  the  case  made  by  the  relator  in  each  of 
the  said  paragraphs  was  not  one  of  the  oases  in  which, 
under  the  law  of  this  State,  an  information  migBt  be 
filed.'  We  hold,  as  to  each  of  the  paragraphs  of  the 
relator's  information,  that  it  did  not  state  facts  sufiScient, 
under  our  law,  to  constitute  a  cause  of  action  against  the 
appellees,  or  either  of  them.  It  follows,  of  course,  that 
the  court  below  did  not  err,  in  our  opinion,  in  sustaining 
the  appellee's  demurrers  to  the  first  paragraph  of  the 
information. 

The  rulings  of  the  court  below,  on  the  demurrers  to 
the  second  paragraph  of  the  information,  in  sustaining 
them  as  to  one  part,  and  overruling  them  as  to  another 
part  of  one  and  the  same  paragraph,  were  not  authorized, 
we  think,  by  our  code  of  practice.  The  demurrers  were 
to  the  entire  paragraph,  and  not  to  any  specific  part 
thereof,  and  could  not  have  been  otherwise,  under  our 
code,  in  such  cases  as  the  one  at  bar. 

In  the  second  paragraph  of  the  information,  the  relator 

of  the  appellant  sought  to  recover  not  only  the  school 

buildings  and  grounds,  described  in  the  first  paragraph,  but 

also  two  other  parcels  of  real  estate,  a4Joining  the  other 
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grounds.  As  to  these  last  two  parcels  of  real  estate,  the 
court  below  overruled  the  appellees'  demurrers  to  the 
second  paragraph,  apparently  upon  the  ground  that  the 
relator  was  clearly  shown  to  be  the  owner  of  said  two 
parcels ;  but  as  to  so  much  of  the  second  paragraph  as 
sought  the  recovery,  only,  of  the  same  property  described 
in  the  first  paragraph,  the  court  below  sustained  the  de- 
murrers. In  our  opinion,  as  we  have  already  said,  the 
court  below  ought  to  have  sustained  the  demurrers  to  the 
entire  second  paragraph,  upon  the  ground  that,  under  the 
code,  an  information  in  the  nature  of  a  quo  warranto  is 
not  the  remedy  for  the  case  made  in  said  paragraph.  In 
other  words,  we  think  that  the  relator  of  the  appellant  has 
mistaken  its  proper  remedy. 

"When  the  court  below  overruled  the  demurrers  to  the 
second  paragraph  of  the  information  as  to  the  said  two 
parcels  of  real  estate,  the  appellees  filed  a  disclaimer  as  to 
said  two  parcels,  and  the  efi'ect  of  this  disclaimer  was  to 
limit  the  controversy  between  the  parties  to  the  school 
buildings  and  grounds  described  in  both  paragraphs.  That 
far  forth  the  court  below  sustained  the  appellees'  demur- 
rers to  the  relator's  cause  of  action,  as  stated  in  both  par- 
agraphs of  the  information,  and  these  decisions,  in  our 
opinion,  were  unquestionably  correct.  And  while  We 
think  that  the  court  below  erred,  in  sustaining  the  appel- 
lees' demurrers  to  one  part,  and  overruling  them  to 
another  part,  of  one  and  the  same  paragraph,  yet  we  are 
very  clearly  of  the  opinion,  that  this  error  is  not,  and  ought 
not  to  be,  available  to  the  relator  of  the  appellant,  in  this 
case,  for  any  purpose. 

The  relator  of  the  appellant  has  also  assigned  as  error 
the  decision  of  the  court  below  in  overruling  its  motion 
for  a  new  trial.  This  cause  was  disposed  of  in  the  court 
below  upon  the  appellees'  demurrer  to  the  information, 
and  without  any  trial.  The  relator's  motion  for  a  new 
trial  was,  therefore,  both  unnecessary  and  improper,  and 
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no  error  was  committed  by  the  court  below,  in  overruling 
such  motion. 

We  find  no  available  error  for  the  relator  of  the  appel^ 
lant,  in  the  record  of  this  cause. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  relator  of  the  appellant. 


Nord  v.  Maety. 

P&AcncB.— iSBcCum  99  0/  tU  Code.—RdirfJivm  Judgment  taken  Ikwtgh  Hito 
laJbe,  tic — In  a  proceeding,  under  section  99  of  the  code,  by  verified  com- 
plaint, to  obtain  relief  from  a  judgment  taken  against  the  plaintiff  in 
such  proceeding,  through  his  mistake,  inadyertence,  surprise  or  excusable 
n^lect^  a  demurrer  to  said  complaint,  upon  the  ground  that  it  does  not 
state  facte  sufficient  to  constitute  a  cause  of  action,  amounts  to  a  submis- 
sion of  the  cause  to  the  court  for  a  hearing  on  the  facts  set  out  in  such 
complaint.  ^ 

Sams. — ^MHien,  in  such  a  proceeding,  brought  by  the  defendant  in  the  origi- 
nal action,  a  meritorious  defence  to  said  original  action  being  shown,  it 
was  also  shown,  that  said  defendant,  being  a  German^  with  a  very  imper- 
fect understanding  of  the  English  language  and  but  little  knowledge  of 
business,  and  especially  of  legal  proceedings,  went  to  court  to  employ 
counsel  and  defend  said  original  action,  and  was  there  met  by  the  plain- 
tiff therein,  who  talked  with  him  about  compromising  the  case,  and 
finally  told  him  the  case  was  continued,  for  him  to  go  home,  and  they 
would  see  if  they  could  not  compromise  the  case ;  that  he  went  bads  to 
his  farm,  believing  that  nothing  more  would  or  could  be  done  in  the  case 
without  further  notice  to  him ;  that,  after  the  term,  the  attorney  of  the 
plaintiff  in  said  original  case  went  to  the  farm  of  said  defendant  and 
talked  with  him  about  compromising  the  case,  which  was  not  done ;  that, 
before  the  next  term,  said  defendant  went  to  the  State  of  Kentucky  oa 
business  requiring  his  attention,  and  before  his  business  was  completed 
and  he  could  return,  the  Ohio  river  was  froien  up,  and  navigation  closed^ 
and  he  was  thereby  prevented  from  returning  till  after,  at  the  next  tem, 
he  was  defaulted,  and  the  Judgment  from  which  relief  was  sought  was 
taken  against  him. 

Bddy  that  sufficient  cause  was  shown  for  relief  from  said  judgment 

From  the  Spencer  Circuit  Court. 
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C.  L.  Wedding  and  R.  G.  Evans,  for  appellant. 
6r.  L.  Reinhard  and  E.  M,  Swan,  for  appellee. 

HowKy  J. — ^In  this  action,  the  appellant,  as  plaintifi, 
filed  his  verified  complaint  against  the  appellee,  as  de* 
fendant,  in  the  court  below,  under  the  provisions  of  the 
last  clause  of  section  99  of  the  practice  act.  2  R.  8. 
1876,  p.  82.  This  complaint  was  filed  on  the  16th  day 
of  September,  1875.  This  complaint  is  very  long;  but 
as  the  only  error  assigned  in  this  court  calls  in  question 
the  sufficiency  of  the  facts  stated  in  said  complaint  to 
constitute  a  cause  of  action,  we  find  it  necessary  to  give 
a  summary  of  its  contents. 

The  appellant  alleged,  in  substance,  that  on  October 
15th,  1874,  the  appellee  commenced  an  action  against 
the  appellant  and  others,  in  the  court  below,  to  set  aside, 
and  have  declared  void,  the  appellant's  title  in  and  to 
certain  real  estate  described,  in  Spencer  county,  Indiana, 
alleging,  among  other  things,  that  the  appellant  got  his 
title  to  said  real  estate  from  Catharine  B.  Nord,  and  that 
said  Catharine  B.  Nord  got  her  title  from  Peter  Lindaur, 
and  that  said  Lindaur  got  his  title  from  John  Nord,  and 
that  all  of  said  conveyances  were  fraudulent  and  void  as 
to  the  creditors  of  said  John  Nord,  all  of  which  would 
more  fully  appear  by  reference  to  the  complaint  in  said 
action;  that  a  summons  was  issued  on  said  complaint, 
requiring  the  appellant  and  the  other  defendants  to 
appear  in  the  court  below,  on  the  2d  day  of  its  October 
term,  1874 ;  that  the  appellant  came  to  said  court  in  due 
time,  and  was  proceeding  to  employ  counsel  and  to  pre- 
pare for  the  defence  of  said  cause ;  but  before  the  appel- 
lant had  employed  counsel,  or  made  any  defence  to  said 
suit,  the  appellee  approached  the  appellant  and  talked 
with  him  about  compromising  the  case,  and,  this  not 
being  done,  the  appellee  continued  his  case  generally, 
and  told  the  appellant,  ^  that  the  case  was  continued,  for 
him  to  go  home,  and  they  would  see  if  they  could  not 
compromise  it;"  that  the  appellant  << being  a  German, 
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and  having  a  very  imperfect  understanding  of  the 
English  language,  and  little  knowledge  of  business  and 
especially  of  legal  proceedings,"  the  appellee  and  his 
counsel  took  just  such  steps  as  their  interest  required,  and 
the  appellant  went  to  his  farm  in  Carter  township, 
*^  having  no  thought,  information  or  belief,  that  any  thin^ 
more  could  or  would  be  done  without  further  notice  to 
him ; "  that  between  the  October  and  January  terms  of 
the  court  below,  the  appellee's  counsel  came  to  appellant's 
residence  in  Carter  township,  and  talked  about  compro- 
mising said  suit,  which  was  not  done,  and  said  counsel 
went  away ;  that  in  December,  1874,  the  appellant  went 
to  Owensboro,  Kentucky,  on  business  requiring  his  at- 
tention, and  before  said  business  was  completed,  and  he 
could  return  home,  the  Ohio  river  was  frozen  up,  and  all 
navigation  and  intercourse  between  Spencer  county, 
Indiana,  and  Owensboro,  Kentucky,  were  entirely  closed 
and  suspended  until  the  1st  day  of  March,  1875,  so  that 
the  appellant  was  continuously  and  unavoidably  absent 
from  said  county  and  the  court  below,  during  all  of 
said  time,  and  had  no  opportunity  whatever  of  making  a 
defence  to  the  appellee's  said  suit,  at  the  January  term, 
1875,  of  said  court;  that  the  appellant  being  deceived 
by  appellee's  propositions  to  compromise,  and  having  no 
thought  that  said  cause  would  be  tried  without  further 
notice  to  him,  and  being  absent  from  the  State  as  afore- 
said, and  unable  to  make  any  defence,  the  appellee  called 
his  cause  for  trial,  at  the  January  term,  1875,  of  the 
court  below,  and  had  the  appellant  defaulted,  and  then 
and  there,  in  the  absence  of,  and  without  any  appearance 
by  or  for,  the  appellant,  and  upon  the  default  of  all  the 
defendants,  the  said  cause  was  heard  and  determined 
against  the  appellant,  and  a  decree  was  entered  in  said 
court,  declaring  the  said  conveyances  and  each  of  them 
illegal  and  void  as  to  the  appellee. 

The   remainder  of  the  appellant's  complaint  in  this 
cause  was  devoted  to  a  showing,  that  he  had  a  valid  and 


584  SUPREME  COURT  OF  INDIANA. 

Nord  V.  Martjr. 

meritorious  defence  to  the  appellee's  original  action,  and 
ytfe  need  not  set  it  out  in  this  opinion.  In  addition  to  this, 
it  was  alleged  by  the  appellant,  that  the  appellee  had 
saed  out  an  order  of  sale  on  his  original  decree,  and  had 
caused  the  appellant's  said  real  estate  to  be  sold  by  the 
sheriff  of  said  county,  and  that,  at  said  sale,  the  appellee 
became  the  purchaser,  with  full  notice,  of  said  real  estate. 
The  relief  asked  for  by  the  appellant  in  this  cause  was, 
that  the  default  and  judgment,  and  the  said  sheriff's  sale 
thereunder,  in  the  original  cause,  might  be  set  aside,  and 
that  he,  the  appellant,  might  be  allowed  to  defend  said 
original  cause.  Appellant's  complaint  was  verified  by 
his  own  oath  and  the  oaths  of  John  Kord  and  Peter 
Lindaur. 

The  appellee  demurred  to  the  appellant's  complaint,  for 
the  want  of  sufficient  facts  therein  to  constitute  a  cause 
of  action,  which  demurrer  was  sustained  by  the  court 
below,  and  the  appellant  excepted  to  this  decision.  And, 
upon  this  ruling,  judgment  was  rendered  in  favor  of  the 
appellee,  and  against  the  appellant,  for  the  costs  of  this 
action. 

The  decision  of  the  court  below,  in  sustaining  the  ap- 
pellee's demurrer  to  the  appellant's  complaint,  is  the  only 
error  assigned  in  this  court. 

As  we  have  already  said,  this  cause  or  proceeding  was 
evidently  brought  under  the  provisions  of  the  last  clause 
of  the  99th  section  of  our  practice  act.  This  clause  reads 
as  follows :  "  The  court  *  *  *  shall  relieve  a  party 
from  a  judgment  taken  against  him,  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect,  and  supply 
an  omission  in  any  proceedings  on  complaint  or  motion 
filed  within  two  years."  This  provision  of  our  code 
of  practice  has  often  been  considered  by  this  court; 
and,  as  a  result  of  the  decisions,  it  may  be  stated  as  settled, 
that  no  formal  pleadings  are  necessary  in  the  proceedings 
authorized  by  the  clause  cited,  beyond  the  complaint  cr 
motion  of  the  party  seeking  relief.    Lake  v.  JoneSy  49 
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lud.  297;  Buck  v.  Havens,  40  Ind.  221.  Two  thinga 
must  be  shown  to  the  court  below,  by  the  party  asking 
to  be  relieved  from  the  judgment,  either  by  his  complaint 
duly  verified,  or  by  the  affidavit  on  which  the  motion  ia 
founded,  as  follows : 

1.  ^'  That  he  has  a  meritorious  cause  of  action  or  de- 
fence, as  the  case  may  be,  which  is  involved  in  the  judg- 
ment from  which  he  seeks  to  be  relieved."  BvxA  r. 
Havens  J  supra* 

2.  The  facts,  which  tend  to  show  that  such  judgment 
was  taken  against  him,  through  his  mistake,  inadvertence, 
snrprise  or  excusable  neglect,  should  be  clearly  set  forth, 
in  plain  and  concise  language. 

And  the  matters  presented  in  such  complaint  Or  motion 
should  be  heard  by  the  court,  in  a  summary  manner. 
Battiff  V.  Baldwin^  29  Ind.  16.  But,  on  such  hearing, 
neither  counter  affidavits  nor  contradictory  evidence  should 
be  received  on  the  question,  whether  or  not  the  party  seek- 
ing  relief  from  the  judgment  has  a  meritorious  cause  of 
action  or  defence,  as  the  case  may  be.  On  all  other  ques- 
tions involved,  any  competent  evidence,  offered  by  either 
party,  should  be  heard,  as  in  other  cases.  Buck  v.  Havens^ 
supra. 

In  the  case  at  bar,  the  appellee  demurred  to  appellant's 
verified  complaint,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  wasi 
tantamount,  in  our  opinion,  to  a  submission  of  the  cause 
to  the  court  below  for  a  hearing  on  the  facts  set  out  in  the 
verified  complaint.  By  sustaining  the  appellee's  demur- 
rer to  said  verified  complaint,  the  court  simply  held,  that 
the  showing  therein  made  was  not  sufficient  to  entitle  the 
appellant  to  be  relieved  from  the  judgment  taken  against 
him.  The  error  assigned  by  the  appellant,  we  think,  fairly 
presents  for  our  consideration  the  correctness  of  the  deci- 
sion of  the  court  below. 

In  our  opinion,  the  appellant  showed  very  clearly  and 
conclusively,  in  his  verified  complaint,  that  he  had  a  mer- 
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itorious  defence  to  appellee's  original  action.  For  if,  as 
the  appellant  alleged,  he  was  a  bona  fide  purchaser,  for 
value,  of  the  real  estate  in  controversy  in  the  original 
action,  and  without  notice  of  any  fraud  of  any  of  his 
grantors,  inmiediate  or  remote,  it  can  not  be  doubted,  that 
a  proper  showing  of  these  facts  would  have  constituted  a 
good  defence,  on  his  part,  to  appellee's  original  action. 

The  other  question  in  this  case  is  a  more  difficult  one,  and 
that  is,  whether  or  not  the  judgment,  from  which  the  appel- 
lant asked  to  be  relieved,  was  taken  against  him,  through 
his  excusable  neglect.  From  a  careful  examination  of  the 
statements  contained  in  appellant's  verified  complaint,  it 
has  seemed  to  us,  that,  if  the  appellant's  neglect  in  suffer- 
ing a  judgment  by  default  to  be  entered  against  him  was 
excusable,  it  must  result  from  the  fact  that  the  appellant 
may  possibly  have  been  misled  by  the  acts  and  words  of 
the  appellee  and  his  counsel,  in  relation  to  a  compromise, 
before  the  term  of  the  court  at  which  the  default  was  en- 
tered. On  this  point  we  have  nothing  before  us  but  the 
ex  parte  statements  of  the  appellant.  These  statements, 
however,  are  duly  verified,  and,  for  the  purposes  of  this 
case,  must  be  taken  as  strictly  and  literally  true.  From  these 
statements,  it  appeared,  in  substance,  that  the  appellant 
was  a  German,  with  a  very  imperfect  understanding  of 
the  English  language,  and  but  little  knowledge  of  busi- 
ness, and  especially  of  legal  proceedings;  and  that  when 
the  appellant  went  to  court  to  employ  counsel  and  defend 
the  appellee's  suit,  he  was  met  by  the  appellee,  who  talked 
with  him  about  compromising  the  case,  and  finally  told 
him  the  case  was  continued,  for  him  to  go  home,  and  they 
would  see  if  they  could  not  compromise  the  case ;  that 
the  appellant  went  back  to  his  farm,  believing  that 
nothing  more  would  or  could  be  done  in  the  case  without 
further  notice  to  him ;  and  that  afterward  the  appellee's 
counsel  went  out  to  appellant's  farjn  and  talked  with  him 
about  compromising  the  case. 

It  seems  to  us  that  the  tendency  of  the  acts  and  words 
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of  the  appellee  and  his  counsel,  as  stated  in  the  complaint, 
very  probably  might  have  been  to  induce  the  appellant  to 
believe  that  the  appellee  would  compromise  and  settle 
with  him,  and  that  nothing  further  would  be  done  in  the 
suit  without  further  notice  to  him.  If  such  was  his  be- 
lief, and  it  was  so  induced,  as  it  might  well  have  been,  by 
the  acts  and  words  of  the  appellee  and  his  counsel,  we 
ought  not  to  hold,  in  our  opinion,  that  the  appellant's 
failure  to  employ  counsel,  and  to  prepare  at  once  for  a 
watchful  and  vigorous  defence  of  the  appellee's  suit,  was 
on  his  part  inexcusable  neglect.  We  can  readily  under- 
stand how  the  appellant  may  have  been  misled  by  what 
was  said  and  done,  without  any  intention  whatever  on  the 
part  of  any  one  to  mislead  or  deceive  him.  But  the  rec- 
ord shows,  as  we  construe  it,  that  the  appellant  intended  to 
defend  against  the  appellee's  suit,  and  was  about  to  employ 
counsel  for  that  purpose,  when  he  was  induced,  by  the 
appellee's  proposition  to  compromise,  to  suspend  his  prep- 
arations for  defence.  Under  these  circumstances,  in  our 
opinion,  we  ought  to  hold,  as  we  do,  that  the  default  and 
judgment  against  the  appellant  were  taken  through  his 
excusable  neglect,  and  that  he  ought  to  be  relieved  there- 
from and  allowed  to  defend  against  the  appellee's  original 
suit.  And  we  are  strengthened  in  our  conclusion  in  this 
case  by  the  other  averments  of  the  complaint,  showing 
the  unavoidable  absence  of  the  appellant  from  the  court 
and  term  when  the  default  was  entered. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  set  aside  the  default  and  judgment  against  the 
appellant,  and  the  sale  thereunder,  in  the  original  suit,  and 
to  allow  the  appellant  to  answer  and  defend  therein,  and 
for  further  proceedings. 
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Rainbolt  v.  East,  Administrator* 

Btatdteof  Frauds. — Entirety  cf  Coniracl, — Coninu:^  in  ConiempUUion  of  Mat' 
riage, — CcnUraeifor  Sale  </  EetU  Edate, — A  man  and  woman,  each  owning 
real  eatate  and  personal  property,  intermarried,  and  before  their  ma^ 
riage,  and  in  contemplation  thereof,  it  was  mutually  agreed  between  them 
by  parol,  that  upon  the  death  of  either  of  them  after  marriage  the  aur- 
Tivor  should  not  claim  any  of  the  real  eatate  or  personal  property  which 
might  be  owned  by  the  decedent  at  the  time  of  death* 

Hdif  in  an  action  brought  by  said  woman,  after  the  death  of  her  said  hus- 
band, against  the  administrator  of  his  estate,  to  recoyer  the  five  hundred 
dollars  allowed  to  a  widow  by  statute  out  of  her  deceased  husband's  ea- 
tate, that  said  contract  was  not  within  the  provision  of  the  statute  of 
frauds  prohibiting  an  action  to  chai^  any  person  upon  any  agreement  or 
promise  made  in  conaiderationof  marriage,  unleaa  in  writing;  bnt  that^ 
80  far  as  said  agreement  related  to  real  estate,  it  was  within  the  elauae  of 
the  statute  of  frauds  which  prohibits  an  action  upon  a  contract  not  in 
writing  for  the  sale  of  real  estate,  etc. ;  and  that  said  contract  was  not 
aeyerable,  and,  therefore,  it  ooald  not  be  enforced  against  said  widow  in 
said  action. 

From  the  Greene  Circuit  Court. 

A.  G.  Cavena  and  JE.  H.  C.  CavenSj  for  appellant. 

J.  D.  AlexandeTy  E.  E.  Rose  and  E.  Short,  for  appellee. 

Perkins,  C.  J. — Suit  by  the  plaintiff,  against  the  admin- 
istrator of  Jesse  Rainbolt's  estate,  to  recover  the  five 
hundred  dollars  allowed  a  widow  by  statute  out  of  her 
deceased  husband's  estate.    2  R.  S.  1876,  p.  507,  sec.  43. 

In  addition  to  the  general  denial,  the  defendant  filed 
two  special  paragraphs  of  answer,  the  first  of  which  was 
as  follows :  ^^  The  defendant  admits  the  marriage  alleged 
by  plaintiff,  the  death  of  her  said  husband,  that  the 
plaintiff  is  his  widow,  and  that  her  said  husband  died  the 
owner  of  personal  and  real  property ;  that  defendant  is 
administrator  upon  his  estate;  that  plain tifi',  before  suit, 
demanded  the  five  hundred  dollars,  and  that  he  refused 
to  pay,  etc.  But  he  says  that  said  plaintiff  was  the  sec- 
ond wife  of  said  decedent,  and  that  there  was  no  issue  of 
said  marriage ;  that,  at  the  time  of  said  marriage,  said 
plaintiff*  was  a  widow  and  said  decedent  a  widower,  and 
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each  owned  personal  and  real  estate  in  their  own  right 
and  had  children  living,  the  issues  of  former  marriages ; 
and  that,  prior  to  the  marriage  of  plaintiff  and  decedent, 
it  was  mutually  agreed  hetween  them,  that  if,  after  their 
marriage,  said  plaintiff  should  die,  prior  to  her  said  hus- 
band, her  said  husband  would  not  claim  any  of  the  real 
or  personal  property  of  said  plaintiff,  that  she  might  own 
at  her  death ;  and  that,  if  her  said  husband  should  die 
before  the  said  plaintiff,  she  would  not  claim  any  of  the 
real  or  personal  estate  of  her  said  husband,  that  he  might 
own  at  his  death ;  that  said  contract  was  the  inducement 
to  said  marriage ;  that  said  contract  was  reduced  to  writ- 
ing,  and  signed  by  both  parties  to  it  prior  to  their  mar. 
riage,  and  duly  acknowledged ;  that  since  the  death  of  said 
Jesse  the  said  contract  had  been  lost  or  destroyed,"  etc. 

A  second  affirmative  paragraph  of  answer  was  filed, 
precisely  like  that  copied,  with  the  exception  that  it  did 
not  aver  that  the  contract  was  in  writing  and  lost. 

A  demurrer  to  these  affirmative  paragraphs  was  over- 
ruled ;  a  reply  in  denial  was  filed ;  there  was  a  trial  by 
the  court,  and  a  finding  for  the  defendant.  A  motion  for 
a  new  trial  was  denied,  and  final  judgment  in  the  cause 
rendered.  The  evidence  is  in  the  record,  and  it  tends  to 
establish  the  parol  contract  set  up  in  the  second  affirma- 
tive paragraph  of  answer.  The  court  held  the  contract 
in  part  valid  and  separable.  The  contract,  in  this  case, 
between  the  parties,  was  not  made  in  consideration  of 
marriage,  but  rather  in  contemplation  of  marriage ;  and 
the  consideration  was  the  mutual  relinquishment  of  pro* 
spective  property  rights.  In  this  respect  the  case  is,  in 
principle,  like  Miley  v.  Miley,  25  Conn.  154.  In  that  case, 
the  parties,  on  the  eve  of  marriage,  agreed  that  certain 
promissory  notes,  which  Mrs.^  Biley,  then  single,  held  on 
Mr.  Riley,  should  not  be  extinguished  by  the  marriage, 
but  should  remain  her  separate  property,  collectible  out 
of  his  estate,  if  she  would  forbear  to  insist  on  their  pay- 
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ment  before  marriage.    In  delivering  the  opinion  of  the 
court,  Ellsworth,  J.,  says : 

"As  to  the  objection  derived  from  the  statute  of  frauds 
and  perjuries,  we  think  there  is  no  ground  for  it.  The 
ante-nuptial  promise  was  made  in  consideration  of  for- 
bearance, and  not  in  consideration  of  marriage,  though  it 
was  made  in  contemplation  of  marriage,  which  is  not 
inconsistent  with  the  claim  of  the  appellant's  counsel,  that 
a  promise  in  consideration  of  marriage  must  be  in  writing. 
Marriage  was  not  the  meritorious  cause  of  Riley's  prom- 
ise; the  marriage  obligation  was  already  perfect,  and 
the  promise  in  question  was  made  upon  the  assumption 
that  it  was  so,  and  for  the  exact  purpose  of  saving  the 
notes  from  the  effect  of  the  marriage,  when  the  marriiage 
contract  should  be  executed."  For  contracts  in  consider- 
ation of  marriage,  see  Flenner  v.  FlenneVy  29  Ind.  564,  and 
Brenner  v.  Brenner^  48  Ind.  262.  See  also,  in  this  con- 
nection, Houghton  v.  Houghton^  14  Ind.  505 ;  and  1  Bish. 
on  the  Law  of  Married  Women,  sees.  806-807,  and  notes ; 
Richards  v.  BichardSj  17  Ind.  686. 

The  contract  is  not  within  that  clause  of  the  statute  of 
frauds,  which  prohibits  an  action  to  be  brought,  "to 
charge  any  person,  upon  any  agreement  or  promise  made 
in  consideration  of  marriage,"  unless,  etc.  1  R.  S.  1876, 
p.  508,  sec.  1,  clause  8. 

But  a  part  of  the  contract  is  within  that  clause  of  the 
statute,  which  prohibits  an  action  upon  a  contract  for  the 
sale  of  real  estate,  etc.,  unless  the  contract  is  in  writing. 
IRS.  1876,  p.  604,  sec.  1,  clause  4. 

A  part  of  the  contract  relates  to  personal  property 
which  might  be  sold  by  a  parol  contract.  This  suit 
relates  alone  to  personalty;  but  the  answer  avers,  and 
the  proof  shows,  that  the  contract  was  an  entirety  for 
both  kinds  of  property,  and  was  by  parol,  and  the  ques- 
tion is,  is  it  one  that  is  separable  so  as  to  permit  a  recov- 
ery as  to  a  part,  or  is  it  inseparable,  so  that  the  whole  is 
incapable  of  enforcement  by  law? 
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Parsons  (vol.  2,  p.  617,)  lays  down  the  rule  as  to  the 
severance  of  contracts  thus :  '^  If  the  part  to  be  performed 
by  one  party  consists  of  several  distinct  and  separate 
items,  and  the  price  to  be  paid  by  the  other  is  apportioned 
to  each  item  to  be  performed,  or  is  left  to  be  implied  by 
law,  such  a  contract  will  generally  be  held  to  be  severable. 
And  the  same  rule  holds  where  the  price  to  be  paid  is 
clearly  and  distinctly  apportioned  to  different  parts  of 
what  is  to  be  performed,  although  the  latter  is  in  its 
nature  single  and  entire." 

In  Browne  on  the  Statute  of  Frauds,  p.  185,  sec.  140,  it 
is  said :  ^'  It  is  clear  that  if  the  several  parts  or  items  of 
an  engagement  are  so  interdependent  that  the  parties  can 
not  reasonably  be  considered  to  have  contracted  but  with 
a  view  to  the  performance  of  the  whole,  or  that  a  dis- 
tinct engagement  as  to  any  one  part  or  item  can  not  be 
fairly  and  reasonably  extracted  from  the  transaction,  no 
recovery  can  be  had  upon  such  part  or  item,  however 
clear  of  the  statute  of  frauds  it  may  be,  or  whatever  be 
the  form  of  action  employed.  The  engagement  in  such 
case  is  said  to  be  entire." 

We  give  one  more  extract.  It  is  from  the  case  ot 
Band  v.  Mather^  11  Cush.  1 :  "  On  principle  and  accord- 
ing to  numerous  modern  adjudications,  the  true  doctrine 
is  this :  If  any  part  of  .an  agreement  is  valid  it  will 
avail  pro  tantOy  though  another  part  of  it  may  be  pro- 
hibited by  statute ;  provided  the  statute  does  not,  either 
expressly  or  by  necessary  implication,  render  the  whole 
void ;  and  provided,  furthermore,  that  the  sound  part  can 
be  separated  from  the  unsound,  and  be  enforced  without 
injustice  to  the  defendant.  *  *  In  the  application  of 
this  doctrine,  Chancellor  Kent  says :  *  If  the  part  which 
is  good  depends  upon  that  which  is  bad,  the  whole  is  void ; 
and  so  I  take  the  rule  to  be,  if  any  part  of  the  considera- 
tion be  malum  in  scj  or  the  good  and  the  void  considera- 
tion be  so  muced,  or  the  contract  so  entire  that  there  can 
be  no  apportionment.'    2  Kent  Com.  (6th  ed.)  467." 
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In  the  case  before  us,  the  contract  is  entire  and  not 
severable.  We  can  not  say  that  its  severance  woald  not 
work  injustice.  Unless  the  contract  had  included  both 
the  real  and  personal  property  of  the  parties,  we  can  not 
know  that  the  contract  would  have  been  made  at  all; 
nor  have  we  any  means  of  determining  how  much  influ- 
ence, in  bringing  about  the  entire  contract,  the  fact  that 
the  contract  embraced  the  real  property  as  well  as  the 
personal  exerted.  This  fact  disposes  of  the  case,  and  ren- 
ders it  unnecessary  that  the  court  should  examine  the 
Idling  upon  the  demurrer  to  the  paragraphs  of  answer, 
with  reference  to  the  mode  of  taking  advantage  of  the 
statute  of  frauds.  See,  however,  on  this  point.  Fall  v. 
Hazdrigg^  45  Ind.  576,  and  cases  cited. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings. 


Kabney  v.  Yalb. 

Guardian  andWabd. — Wwrd*9  Expenm  Money, ---A  gnardian  shoiild  be 
pemitted  to  ezerciae  some  discretion  in  the  matter  of  alloving  smaU 
sums  of  money  to  his  ward  for  personal  ezpeniies ;  and  where  the  guar- 
dian of  a  girl,  whose  whole  estate  in  his  hands  amounted  to  one  hundred 
and  seventy  dollars,  advanced  to  her  during  the  period  of  about  six  years 
and  a  half,  while  she  was  between  eleven  and  eighteen  years  of  age 
the  whole  of  said  amount  in  sums  of  five  dollars  at  a  time ; 

Hddf  that  there  Was  no  abuse  of  discretion  on  the  part  of  the  guardian, 
though  during  said  period  said  ward  was  gratuitously  furnished  by  her 
relatives  with  the  actual  necessaries  of  life  in  the  matters  of  boarding, 
clothing  and  schooling. 

From  the  Marion  Circuit  Court 

O.  K.  Perriny  for  appellant. 
jr.  N.  SeoUy  for  appellee. 

Pbrkins,  C.  J. — Suit  by  the  appellee,  against  the  sp* 
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pellant,  for  a  review  and  correction  of  the  reports  and 
settlements,  including  the  final  settlement,  with  the  pro- 
bate court  of  the  former,  as  guardian  of  the  person  and 
estate  of  the  latter. 

The  complaint  was  in  two  paragraphs. 

The  answer  was  the  general  denial. 

The  cause  was  tried  by  the  court,  by  consent  Finding 
of  the  existence  of  errors  of  law  in  the  settlements,  and 
the  reversal  and  setting  aside  of  the  latter ;  whereupon 
the  court,  under  section  591  of  the  code  of  practice,  2  R. 
8. 1876,  ^.  249,  proceeded  to  modify  the  settlements  ad- 
judged to  be  legal  by  the  probate  court,  so  as  to  render 
them  conformable  to  the  court's  view  of  the  law. 

The  section  of  the  statute  is  as  follows : 

"  Upon  the  hearing,  the  court  may  reverse  or  afiirm  the 
judgment,  in  whole  or  in  part,  or  modify  the  same,  as  the 
justice  of  the  case  may  require,  and  award  costs  according 
to  the  rule  prescribed  for  the  awarding  of  costs  in  the 
Supreme  Court,  on  appeal." 

A  motion  for  a  new  trial,  assigning  for  causes,  that  the 
finding  and  the  judgment  were  unsustained  by  evidence, 
and  were  contrary  to  law,  was  overruled,  and  this  action 
of  the  circuit  court  is  the  only  error  assigned  in  this 
court. 

It  appeared  generally  that  the  ward  was  boarded, 
clothed  and  schooled,  during  the  continuance  of  the  guar- 
dianship, by  her  relatives,  but  the  particulars  as  to  the 
supplies  furnished  the  ward  by  them  are  not  given. 

The  following  is  the  list  of  the  sums  paid  to  the  ward 
by  the  guardian,  with  the  dates  of  payment : 

April  5th,  1864,  $5.00;  December  3d,  1865,  $5.00;  July 
2d,  1866,  $5.00;  October  2d,  1866,  $5.00;  March  17th, 
1867,  $5.00 ;  July  5th,  1867,  $5.00 ;  July  2l8t,  1867,  $5.00 ; 
November  2d,  1867,  $5.00 ;  November  16th,  1867,  $5.00 ; 
November  10th,  1868,  $5.00 ;  February  16th,  1869,  $5.00 ; 
April  13th,  1869,  $5.00 ;  May  12th,  1869,  $5.00 ;  June  28th, 
1869,  $5.00;  July  28d,  1869,  $5.00;  August  25th,  1869, 
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♦5.00;  September  22d,  1869,  $5.00;  October  18th,  1869, 
$5.00 ;  November  18th,  1869,  $5.00 ;  December  10th,  1869, 
$5.00;  December  22d,  1869,  $5.00;  January  15th,  1870, 
$5.00 ;  February  19th,  1870,  $5.00 ;  March  10th,  1870,  $5.00 ; 
March  29th,  1870,  $5.00;  April  22d,  1870,  $5.00;  May 
2l8t,  1870,  $5.00 ;  June  18th,  1870,  $5.00 ;  July  2d,  1870, 
$5.00 ;  July  28d,  1870,  $5.00 ;  August  25th,  1870,  $5.00 ; 
September  19th,  1870,  $5.00 ;  October  17th,  1870,  $5.00 ; 
November  12th,  1870,  $5.00. 

These  payments  amount  to  the  sum  of  one  hundred 
and  seventy  dollars,  and  exhausted  the  entire  estate  of  the 
ward,  who  was  then  between  seventeen  and  eighteen 
years  of  age. 

Upon  the  hearing  of  the  cause,  the  circuit  court  ad- 
judged, that  the  guardian  should  pay,  a  second  time,  to  his 
ward,  the  plaintiff  in  this  case,  the  sum  of  one  hundred 
and  forty  dollars  and  forty-six  cents.  All  the  facts  and 
evidence  upon  which  the  court  made  its  finding  and  judg* 
ment  are  before  this  court. 

The  circuit  court  held,  that  it  was  error  of  law  in  the 
probate  court  to  allow  the  guardian  credit  for  his  payments 
to  the  ward. 

This  case  has  received  much  consideration,  and  the 
court  has  finally  concluded,  that  the  judgment  of  the  cir- 
cuit court  shall  be  reversed,  and  the  judgment  of  the 
probate  court,  allowing  the  guardian  credit  for  the  pay- 
ments above  set  out  to  his  ward,  affirmed. 

Conceding  that  the  relatives  of  the  ward  gave  what  was 
actually  necessary  for  her  to  eat  and  to  wear,  and  certainly 
nothing  further  is  shown,  we  think  a  girl  between  the 
ages  of  twelve  and  eighteen  years  might  properly  be  al- 
lowed some  small  sums  of  money  for  personal  expenses; 
what,  in  short,  may  be  called  ward  pin-money.  She  might 
reasonably,  perhaps,  have  been  entitled  to  some  articles 
of  apparel  beyond  those  gratuitously  furnished  her  by 
her  relatives. 

We  think  a  guardian  should  be  permitted  to  exercise 
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some  discretion  in  these  matters.  Here,  the  guardian  ad- 
vanced to  his  ward,  in  a  period  of  six  years  and  a  half, 
one  hundred  and  seventy  dollars,  averaging  about  twenty- 
eight  dollars  a  year,  while  the  ward  was  between  the  ages 
of  eleven  and  eighteen  years.  We  do  not  think  an  abuse 
of  discretion  was  shown.  It  has  been  said,  that  a  guar- 
dian has  the  same  right  to  judge  as  to  what  are  necessa- 
ries, considering  the  estate  and  social  position  of  his  ward, 
that  a  parent  has  for  ^is  own  child.  Schouler  Domestic 
Relations  456 ;  Nicholson  v.  Spencer^  11  Ga.  607.  It  is  not 
necessary,  in  this  case,  that  we  go  that  far. 

The  judgment  of  the  circuit  court  is  reversed,  with 
costs,  and  the  settlement  with  the  probate  (common  pleas) 
court  affirmed. 


MUBPHY  ET  AL.  V.  TeTER,  AbMIKISTRATOB. 

56  M 

Practice. — AppmL — Demurrer, — ^Where,  after  the  oyermling  of  ft  demur-  1S4  IM 

rer  to  a  complaint,  an  amended  complaint  ifi  filed,  upon  which  the  cause  j^  \^ 

is  tried,  the  raling  on  said  demurrer  can  not  he  available  as  error  on 

appeal. 

Same. — Motion  to  Dismus, — There  can  be  no  available  error  in  overruling 
a  motion  by  the  defendant  to  dismiss  a  complaint,  where  no  cause  of  dis- 
missal is  specified  in  the  motion. 

ADmNiBlRATOR. — JkarchoK  of  Land  6y,  at  Sherds  Sale,  SuU  againU  TexuaU 
Jar  Ute  and  Oeeu/pation, — Certain  land  was  sold  on  execution,  procured  by 
an  administrator  upon  the  revivor  of  a  judgment  in  favor  of  his  dece- 
dent, in  March.  1873,  and  the  sheriff's  certificate  of  sale  was  then  given 
to  the  purchaser,  he  being  said  administrator,  who  obtained  the  sheriff's 
deed  thereunder  in  November,  1874.  Suit  by  said  purchaser  for  rent  of 
•aid  land  for  the  year  1874,  against  a  tenant  of  the  execution  defendant, 
who,  in  September,  1873,  had  rented  said  land  till  March,  1876,  to  said 
tenant  and  taken  his  notes  for  the  rent,  which  notes  were  not  due  at  the 
time  of  trial  of  said  suit,  said  purchaser  having  on  the  1st  of  March, 
1874,  notified  said  tenant,  then  in  possession,  of  said  purchase,  and  that  he 
should  pay  rent  to  said  purchaser,  and  not  to  said  execution  defendant ; 

Vol.  LVL— 35 
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Sddy  that  0ud  pnrchafle  bj  said  administrator  was  not  Tirid ;  tlie  pmdia- 
ser  might  be  treated  as  a  trustee,  and  the  eettui  que  trust  might  ayoid  tlie 
sale,  or  let  it  stand  and  cause  the  purchaser  to  convey  the  title  to  the 
eettui  que  tnut;  but,  in  said  suit  for  rent  against  said  tenant,  the  defend- 
ant could  not  dispute  the  plaintiff's  title. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts  and  G.  ShirtSj  for  appellants. 

PBRKiNSy  C.  J. — This  suit  was  commenced  before  a 
justice  of  the  peace,  and  went  }fy  appeal  to  the  circuit 
court. 

In  that  court,  the  defendants  demurred  to  the  complaint 
for  want  of  facts  constituting  a  cause  of  action. 

The  demurrer  was  overruled,  and  exception  taken. 
Thereupon  the  plaintifi*  filed  an  amended  complaint. 
The  defendants  moved  to  dismiss  the  amended  complaint, 
without  specifying  any  ground  therefor.  The  court  over- 
ruled the  motion.  The  cause  was  then  submitted  to  the 
court  for  trial,  by  the  agreement  of  the  parties.  The 
court  found  for  the  plaintiff,  in  the  sum  of  one  hundred 
and  fourteen  dollars,  and  rendered  judgment  accordingly. 
New  trial  denied.  The  following  is  the  assignment  of 
errors  in  this  court : 

^^  1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint ; 

"  2.  The  court  erred  in  overruling  the  motion  to  dis- 
miss the  amended  complaint ; 

^^S.  The  court  erred  in  overruling  the  motion  for  a 
new  trial ; 

<<4.  The  court  erred  in  overruling  the  motion  in 
arrest  of  judgment." 

As  to  the  first  alleged  error  : 

The  complaint,  to  which  a  demurrer  was  overruled,  was 
probably  bad;  bnt  it  was  afterward  amended,  and  no 
demurrer  was  filed  to  the  complaint  on  which  the  cause 
was  tried.  The  amendment  of  the  complaint  rendered 
the  ruling  on  it  before  amendment  immaterial  and  harm- 
less ;  indeed,  put  it  out  of  the  case.    There  was  no  error 
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in  overruling  the  motion  to  dismiss,  as  no  cause  was 
pointed  out  why  the  complaint  should  be  dismissed.  It 
is  urged  here,  that  the  complaint  was  not  signed.  I£  the 
motion  had  pointed  out  the  fact,  it  could  have  been 
amended  below.  Ijowry  v.  Duttofiy  28  Ind.  478.  As  to 
the  motion  in  arrest  of  judgment,  no  such  motion  appears 
in  the  record.  The  remaining  error  assigned  is  the  over- 
ruling of  the  motion  for  a  new  trial.  The  evidence  is  in 
the  record.  The  cause  assigned  in  the  motion  for  a  new 
trial  is,  that  the  finding  and  judgment  of  the  court  were 
contrary  to  the  law  and  the  evidence. 

The  suit  was  for  the  rent  of  a  tract  of  land.  The 
material  facts  are  these :  In  January,  1872,  Mary  Ann 
Bradley  recovered  a  judgment  for  fifteen  hundred  dol- 
lars against  Garrett  Bradley.  Afterward,  said  Mary 
Ann  departed  this  life,  and  Thomas  E.  Teter  was  ap- 
pointed administrator  upon  her  estate,  and  he  obtained, 
ad  such  administrator,  a  revivor  of  said  judgment 
against  Garrett  Bradley,  procured  the  issue  of  execution 
thereon,  upon  which  execution  the  sh'erifiT  of  Hamilton 
county,  on  the  8th  day  of  March,  1878,  sold  the  land  to 
said  Thomas  E.  Teter,  he  being  the  highest  and  be9t 
bidder,  for  between  eleven  and  twelve  hundred  dollars, 
and  gave  him  a  certificate  of  purchase.  The  land  was 
not  redeemed,  and  on  the  6th  day  of  November,  1874, 
the  sheriff  executed  a  deed  to  Teter  for  the  land.  This 
suit  is  for  the  rent  of  the  land  for  1874,  and  is  against 
John  S.  Murphy,  to  whom  Garrett  Bradley  had  rented 
the  land  and  taken  his  notes,  not  due  at  the  lime  of  the 
trial,  for  the  rent.  Teter  had  notified  Murphy  that  he 
must  pay  the  rent  to  him,  and  not  to  Bradley. 

The  point,  on  this  branch  of  the  case,  relied  upon  by 
counsel  for  the  appellant  is,  that  the  purchase  by  the 
appellee,  he  being  administrator,  as  above  stiated,  was 
void  and  conferred  upon  him  no  title.  His  title  was  not 
void  but  voidable.  It  must  be  regarded  as  that  of  i^ 
trustee ;  and  the  eeatuis  que  tnist  might,  and  {Hrobably  m$§ 
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yet,  have  the  sale  Bet  aside,  if  they  desire  to  do  so ;  or, 
perhaps,  if  they  prefer  it,  let  the  sale  stand,  and  cause  the 
trustee  to  convey  the  title  to  them,  upon  just  and  equit- 
able terms.  Hawkins  v.  Ragan^  20  Ind.  198,  and  cases 
cited ;  Hunsucker  v.  Smithy  49  Ind.  114.  Smith  v.  Drake^ 
8  C.  E.  Green,  302,  is  a  case  in  point.  Under  the 
circumstances  of  the  case,  the  appellant's  title  could  not 
be  disputed  by  the  defendant,  in  this  suit  to  recover  the 
rent  of  the  land.  The  plaintiff  may,  perhaps,  be  called 
upon  by  the  cestui^  que  trust  to  account  for  the  money 
recovered,  if  they  cause  his  title  to  be  transferred  to 
them. 

We  may  properly  notice  another  point  in  the  case, 
though  it  is  not  presented  in  the  brief  of  appellant's 
counsel.  We  restate  the  main  facts  and  dates  for  con- 
venience. 

The  land,  for  the  rent  of  which  this  suit  was  brought, 
was  sold  by  the  sheriff,  and  purchased  by  Teter,  on  the 
8th  day  of  March,  1878,  and  the  certificate  of  purchase 
by  Teter  bears  the  same  date.  The  date  of  the  sheriff's 
•deed  to  Teter  is  the  6th  of  November,  1874,  eighteen 
months  after  the  sale. 

This  suit  for  the  rent  was  commenced  on  the  31st  day 
of  October,  1874,  before  a  justice  of  the  peace,  and  was 
tried  before  said  justice,  on  the  7th  of  November,  1874. 
The  cause  went  by  appeal  to  the  circuit  court.  The 
(x)mplaint  was  a  common  count  for  the  rents  and  profits 
of  the  land  for  1874. 

Appellant  Murphy  rented  the  land  of  the  execution 
defendant,  on  the  1st  of  September,  1873,  being  six 
months  after  it  was  sold  by  the  sheriff,  for  the  period  of 
time  extending  to  March  1st,  1875,  and  gave  his  notes 
for  the  agreed  rent,  which  were  not  due  at  the  date 
•ef  the  judgment  in  this  case  below. 
•  About  the  Ist  of  March,  1874,  Teter  notified  Murphy, 
then  in  possession,  of  his  purchase  of  the  land,  and  that 
^e  should  require  said  Murphy  to  pay  him,  Teter,  fof 


MAY  TERM,  1877.  649 

Marphj  etaLv.  Teter,  Admiiiistrator. 

the  occupancy  of  the  same  from  the  Ist  of  Jannaryy  1874. 
In  this  suit,  as  we  have  seen,  Teter  recovered  against 
Murphy. 

If  this  had  been  a  suit  under  the  statute,  for  the  rent 
during  the  year  allowed  for  redemption,  a  judgment 
could  only  have  been  recovered  against  the  execution 
defendant.    Powell  v.  DeHart^  55  Ind.  94. 

But  this  was  a  suit  by  the  owner  of  the  land  for 
the  use  and  occupation  of  it.  The  year  for  redemp- 
tion expired  in  March,  1874.  This  suit  was  not  com- 
menced till  the  81st  of  October,  1874,  and  sought  to 
recover  the  rent  for  the  portion  of  the  year  1874  which  had 
passed.  The  plaintiff  was  certainly  entitled  to  recover 
•  the  rent  from  the  expiration  of  the  time  for  redemption. 
No  motion  for  a  new  trial  was  made,  assigning  as  a  cause 
excessive  damages,  nor  is  that  objection  raised  in  the 
case.  The  finding  and  judgment  in  it,  therefore,  may 
be,  and  for  aught  that  appears  are,  correct,  irrespective 
of  the  question  whether  the  purchaser  at  sheriff's  sale 
may  recover,  on  a  paragraph  for  use  and  occupation,  or 
rent  and  profits,  the  rent  of  the  land  for  the  year  given 
for  redemption,  after  the  expiration  of  the  year,  without 
redemption  having  taken  place,  from  the  execution  de- 
fendant, or  any  other  occupant  of  the  land. 

Hence,  it  is  not  necessary  that  we  should,  and  we  shall 
not  now,  decide  that  question. 

The  judgment  is  affirmed,  with  costs. 


\ 
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Gaskill  V.  The  State. 

QiSMssj£LlJLW. — Maiieiom  2WqMi«. — Evidenee.-^Wkem,  onr  Ae  ^al  of  an 
kidictm^it  agaiDst  A.  for  malicioas  treapasB  in  the  shooting  of  B.'8  dog^ 
the  evidence  tended  to  show  that  the  dog,  at  the  time  of  the  shooting, 
was  chasing  A.'s  sheep ;  that  A.  did  not  know  it  was  B.'s  dog ;  that  soon 
after  learning  that  fact  A.  offered  to  pay  B.  for  the  injury  a  certain  sum, 
which  was  deoUned  as  being  too  small ;  and  that  A.  was  a  man  of  good 
character; 

Hddy  that  there  was  no  eyidence  of  malice,  and  therefore  there  could  be  no 
conyiction. 

8a3C£. — ^In  such  cases,  the  distinction  between  trespass  and  malicious  trea- 
pate  must  be  carefully  observed. 

From  the  Huntington  Circuit  Court. 

B.  M.  Cobby  for  appellant. 

C.  A.  Bitskirkj  Attorney  General,  and  A,  Moore^  Prose- 
eating  Attorney,  for  the  State. 

Sii>i>LB,>  J. — Indictment  against  Carl  Gaskill,  for  mali- 
ciotts  trespass,  oommitted  in  shooting  a  dog,  the  property 
of  G*eorge  Chaney,  to  his  damage,  etc. 

Trial  and  conviction.  Proper  ground  was  laid,  and  an 
appeal  taken  to  this  court. 

The  principal  question  in  the  case  is  the  sufficiency  of 
the  evidence  to  sustain  the  verdict. 

George  Chaney  testified : 

^<  My  name  is  George  Chaney.  On  the  27th  of  April 
last  I  was  along  the  ereek,  not  far  from  defendant's  land, 
fishing.  My  dog  was  along  with  us.  The  dog  started  off 
on  a  trail;  he  ran  west;  soon  after  heard  the  report  of  a 
gun  and  heard  the  dog  howl.  I  went  up  to  Gaskill's, 
where  I  said,  ^  Did  you  shoot  my  dog?'  He  said  he  shot 
a  dog,  but  thought  it  was  Sowers'  dog;  that  he  did  not 
know  that  it  was  my  dog.  ^  If  I  had  known  it  was  your 
dog,  I  would  not  have  shot  it.'  He  told  me  he  shot  it 
with  a  small  rifle.  He  said  he  hit  the  dog  just  where  he 
aimed.  We  were  talking  about  my  dog  that  was  shot 
there.    The  dog  came  howling  back,  and  died  in  a  few 
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minutes  after  he  was  shot.  This  was  ia  Huntington 
county  and  State  of  Indiana.  The  dog  was  of  the  value 
of  fifty  dollars,  and  I  was  damaged  that  much.  I  told 
Oaskill  that  I  was  too  mad  to  talk  with  him  then ;  but  if  he 
did  not  come  and  settle  with  me  the  next  day,  I  would  sue 
him  for  damages.  The  next  day  he  came  and  offered  me 
five  dollars  damages  for  killing  the  dog/'  (This  offer  was 
objected  to,  and  admitted  by  the  court,  but  we  decide 
nothing  upon  the  point.)  ^^  The  defendant  did  not  say 
that  the  dog  was  chasing  his  sheep  at  the  time  he  shot 
him." 

Michael  Chaney  testified : 

''  I  was  along  with  father  fishing,  April  24th,  1876.  The- 
dog  started  off  on  a  trail  and  ran  up  toward  Carl  Qaskill's 
house.  He  was  gone  twenty  or  thirty  minutes.  Heard 
the  report  of  a  gun,  and  heard  the  dog  howL  He  thea 
came  down  where  we  were.  The  dog  had  been  shot  im 
the  left  flank,  and  the  ball  ranged  forward.  He  died  ia 
fifteen  or  twenty  minutes  after  he  came  to  me.  He  was  a 
black  and  white  spotted  hound  dog,  and  was  worth  fifty 
dollars.  Next  day  heard  the  defendant  say  to  George 
Chaney, '  I  have  come  over  to  settle  with  you  for  your 
dog.'  He  said  the  dog  was  standing  when  he  shot  him, 
and  was  looking  back  toward  him;  heard  him  trailing 
like  he  always  did."  (This  offer  to  settle  was  also  ob- 
jected to,  but  we  decide  nothing  as  to  this  point.) 

Stephen  Wilson  testified: 

**  Saw  Carl  GaskiU  the  next  day  after  George  Chaney'si 
dog  was  shot.  Said  he  had  shot  a  dog ;  that  if  he  had 
known  it  was  his  dog  he  would  not  have  shot  him.  He 
had  come  to  make  some  inquiries  about  the  dog  law ;  said 
he  had  seen  a  dog  running  his  sheep  and  had  shot  it ;  said 
if  he  had  known  it  was  Chaney's  dog  he  would  not  have 
shot  it." 

John  Jester  testified : 

"  Went  to  Carl  Gaskill's  house  with  George  Chaney. 
Chaney  asked  him,  <  Bid  you  shoot  my  dog  ?'  GaskiU  said. 
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*Wa8  that  your  dog  I  shot  at?  I  shot  at  somebody's 
dog,  but  I  did  not  know  whose  it  was ;  never  saw  him 
before/  We  were  talking  about  Cbaney's  dog  that  was 
shot  My  dog  was  a  black  and  white  hound  dog,  three  or 
four  years  old.  I  came  up  through  Gaskill's  field,  but  did 
not  see  any  sheep ;  did  not  look  for  any.  Probably,  if 
there  had  been  sheep  there,  would  have  seen  them.  Gas- 
kill  said  he  heard  a  dog  running  his  sheep,  and  that  he 
shot  at  him ;  did  not  know  whether  he  hit  him  or  not. 
Said  the  dog  had  hold  of  one  of  his  lambs  at  the  time  he 
shot  at  him.  Chaney  said  he  would  give  him  until  to- 
morrow to  come  and  settle,  and  if  he  did  not  do  it  he 
would  sue  him  for  damages.'' 

Kathan  Chaney  testified : 

"  Heard  dog  running  in  Gaskill's  field ;  heard  gun  re- 
port and  the  dog  howl ;  did  not  see  Gaskill.  Heard  de- 
fendant say  he  heard  his  sheep  running  in  the  field,  and  a 
dog  after  them,  and  he  shot  the  dog.  Did  not  know 
whose  dog  it  was." 

Here  two  witnesses  testified  to  the  value  of  the  dog. 

Carl  Gaskill,  the  defendant,  testified:  ^'Was  in  the 
house,  and  heard  a  dog  running  my  sheep;  I  caught  up 
my  gun  and  ran  out  about  thirty  steps  from  my  house; 
the  dog  was  after  the  sheep ;  I  fired  at  him,  and  the  dog 
turned  around ;  I  was  north  of  the  dog,  and  he  was  run- 
ning west  when  I  shot  at  him ;  did  not  know  whose  dog 
it  was;  did  not  know  whether  I  hit  it  or  not.  That 
evening  Mr.  Chaney  and  John  Jester  came  to  my  house, 
and  Chaney  asked  me  if  I  had  shot  his  dog;  I  said, 
'George,  was  that  your  dog  I  shot  at?'  He  said,  yes.  I 
said  to  him,  the  dog  was  running  after  my  sheep,  and  I 
shot  at  him;  had  I  known  it  was  your  dog  I  would 
not  have  shot  at  him.  but  would  have  driven  him  oflT. 
*  Well,'  he  says,  *  it  was  ray  dog,  and  I  am  too  mad  to  settle 
to-night,  and  if  you  do  not  want  to  get  into  trouble  you 
had  better  come  down  to-morrow  morning  and  settle.'  So 
the  next  evening  I  went  and  seen  him ;  I  ofiered  him  five 
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dollars,  and  he  asked  me  fifty ;  at  last  he  said  he  would 
take  forty ;  I  declined  to  give  this,  and  he  said  he  would 
sue  me  next  day;  he  did  sue  me  afterward.  When  I 
shot  he  kind  o'  halted ;  when  the  dog  saw  me  poming  at 
him  he  kind  o'  halted." 

Nathan  Chaney  recalled.  ^^Am  acquainted  with  the 
defendant;  have  known  him  sixteen  years;  know  his 
character;  it  is  good." 

^^And  now  the  State  admits  that  the  character  of  defend- 
ant is  good.   This  was  all  the  evidence  given  in  said  cause." 

We  are  of  opinion  that  the  evidence  in  this  case  is 
insufficient  to  support  a  criminal  conviction.  It  does  not 
even  tend  to  prove  that  the  trespass  was  malicious ;  in- 
deed, it  seems  to  us  that  its  tendency  is  rather  to  repel 
the  presumption  of  malice ;  and  unless  the  trespass  was 
malicious,  the  prosecution  can  not  be  maintained.  The 
distinction  between  trespass  and  malicious  trespass  must 
be  carefully  held ;  otherwise  any  trespass,  even  though 
committed  by  accident,  might  be  a  criminal  ofience. 
This  is  not  the  meaning  of  the  statute.  Palmer  v.  7%6 
State,  45  Ind.  888 ;  The  State  v.  Bush,  29  Ind.  110. 

Whatever  may  be  the  rights  of  George  Chaney  and  Carl 
Gaskill  in  this  matter,  as  between  themselves  in  a  civil 
suit,  it  is  clear  to  us,  that  Gaskill  ought  not  to  be  punished 
criminally,  upon  the  evidence  before  us.  The  question  is 
not  upon  the  weight  of  evidence ;  upon  a  material  point 
necessary  to  a  conviction,  there  is  no  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings. 
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Taxsb. — Levy  <m  OkaUeU  by  County  Treawrer. — Delivery  Bond. — Demamd, — 
InfuneUon, — Li$  Pendem, — A  county  treasurer  having  levied  upon  cer- 
tain chattels,  and  advertised  the  same  for  sale  on  a  certain  day,  to  satisfy 
certain  delinquent  taxes  due  from  the  owner,  the  latter  executed  to  the 
former  a  bond  in  a  certain  sum,  conditioned  for  the  delivery  of  such  chatr 
tels  to  the  former  on  the  day  of  sale,  or  sooner,  on  demand.  But  the 
latter,  in  an  action  brought  to  enjoin  the  collection  of  such  taxes,  on  the 
ground  of  their  alleged  illegality,  obtained  a  temporary  order  restrain- 
ing the  former  from  making  such  sale,  whereupon,  such  order  having 
been  dissolved,  such  treasurer  again  advertised  such  chattels  for  sale, 
and  demanded  possession  of  the  same,  which  was  refused.  An  action 
for  damages  having  been  instituted  upon  such  bond,  during  the  pen- 
dency of  such  action  for  an  injunction, 

Hddf  that  such  bond,  though  not  authorised  by  statute,  is  valid  as  a  com- 
mon law  bond,  and  such  action  thereon  can  be  maintained. 

Held,  also,  that  such  retraining  order,  though  it  prevented  a  demand  and 
sale  on  the  day  first  advertised,  could  not  prevent  the  making  of  a  legal 
demand  subsequent  to  its  dissolution. 

From  the  Clinton  Circuit  Court. 

i2.  P.  Davidson  and  J,  C.  Davidson,  for  appellant. 

J.  daybaugh,  L.  McClurg  and  J,  V.  Kentj  for  appellee^ 

Pebkinb,  C.  J. — Suit  commenced  by  Stephen  Shanks, 
treasurer  of  Clinton  county,  Indiana,  against  William  E. 
Pay,  upon  a  bond,  as  follows : 

"We  undertake  that  the  following  property,  to  wit, 
two  dun  horses,  levied  upon  as  the  property  of  William 
E.  Pay,  by  the  treasurer  of  said  county,"  (Clinton  having 
been  previously  mentioned,)  "to  satisfy  the  taxes  due 
from  him  for  the  years  1867,  1868  and  1869,  shall  be 
delivered  up  to  said  treasurer  of  Clinton  county,  at  the 
residence  of  said  William  E.  Pay,  on  the  28th  day  of 
December,  A.  D.  1872,  or  at  any  time  previous  to  said 
date,  on  demand  being  made  at  any  time  between  the 
hours  of  ten  o'clock  a.  m.  and  four  o'clock  p.  m.,  when 
said  officer  may  be  ready  to  receive  the  same,  in  as  good 
condition  as  the  same  is  at  this  date,  to  be  sold  by  said 
treasurer  to  satisfy  said  taxes ;  and  further,  that  the  said 
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William  E.  Pay  may  sell  said  property  at  private  sale^ 
and  when  so  sold  said  William  E.  Pay  shall  pay  the  cash 
value  thereof  to  said  treasurer  aforesaid,  to  be  applied  m 
satisfaction  of  said  taxes ;  and  this  undertaking  is  hereby 
made  payable  to  the  treasurer  of  Clinton  county." 
Signed,  etc. 

On  appeal  to  the  circuit  court,  a  demurrer  was  filed  in 
that  court  to  the  complaint,  and  overruled.  Exception 
was  noted. 

We  find  no  statutory  provision  upon  the  subject  of 
taking  delivery  bonds  in  cases  of  distraint  of  property  for 
the  collection  of  taxes ;  and,  in  the  absence  of  such  pro- 
vision, we  have  no  doubt  of  the  validity  of  the  bond  sued 
on  as  a  common  law  bond.  It  was  not  given  to  induce 
the  performance  of  an  illegal  act.  Griffiths  v.  Harden-- 
berghj  41  N.  Y.  464,  is  full  upon  this  point.  This  doctrine 
has  been  repeatedly  recognized  in  this  State.  Spader  v. 
Frosty  4  Blackf.  190;  Byers  v.  The  State,  20  Ind.  47,  and 
cases  cited. 

The  bond  being  valid,  the  complaint  upon  it  is  suffi- 
cient, and  the  demurrer  to  it  was  correctly  overruled. 

The  complaint  set  out  the  facts  excusing  demand  on 
the  day,  etc. 

Upon  the  demurrer  being  overruled,  the  parties  sub- 
mitted the  cause  to  the  court  for  trial,  and  filed  the  fol- 
lowing agreed  statement,  as  the  evidence  given  on  the  trial : 

^^It  is  agreed  by  the  plaintiff  and  defendant  in  the 
above  entitled  cause,  that  all  matters  of  defence  to  said 
action  shall  be  given  under  the  general  denial ;  and  they 
agree  upon  the  following  statement  of  facts  as  the  evi- 
dence given  under  said  issue,  to  wit :  That  in  the  year 
1867  there  were  made,  against  the  land  of  defendant  in 
said  county,  certain  assessments  of  benefits  arising  from 
the  construction  of  a  gravel  road  in  said  county,  by  a 
ccxrporation  styled  the  Barnersville  and  Frankfort  Gravel 
£oad,  which  assessments,  in  proper  parts,  were  divided 
and  carried  forward  as  taxes  on  the  tax-duplicate  of  said 
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county  for  the  years  1868, 1869,  and  1870 ;  that  the  treas- 
urerB  of  said  coanty,  from  time  to  time,  had  demanded  the 
payment  of  said  taxes,  including  the  plaintiff,  treasurer 
Shanks;  that  in  November,  1872,  the  said  taxes  being 
delinquent  and  unpaid,  the  plaintiff,  as  treasurer  of  said 
county,  levied  upon  and  distrained  the  two  horses  of 
defendant,  mentioned  in  the  alleged  bond  sued  on  as  the 
property  of  defendant,  and  advertised  the  same  for  sale 
at  the  residence  of  defendant  in  Washington  township, 
in  said  county,  on  the  28th  day  of  December,  1872 ;  that 
the  plaintiff  thereupon  left  said  horses  in  the  possession 
of  said  defendant,  and  took  from  him  the  bond  here  sued 
on ;  that  the  defendant  claimed,  and  had  been  claiming, 
that  said  gravel  road  assessments  were  illegal  and  void, 
and,  after  the  levying  upon  the  horses,  he  filed  his  com- 
plaint in  the  circuit  court  of  said  county  against  the 
plaintiff  as  treasurer  thereof,  in  which  he  set  up  the  al- 
leged illegality  of  said  gravel  road  tax  and  said  seizure, 
and  prayed  a  perpetual  injunction,  and  also  a  temporary 
restraining  order  against  the  collection  of  said  taxes,  and 
on  the  27th  day  of  December,  1872,  he  procured  a  tem- 
porary restraining  order  against  the  plaintiff,  treasurer 
as  aforesaid,  prohibiting  his  further  proceeding  in  the 
matter  of  said  levy  and  sale,  and  the  collection  of  taxes, 
till  the  further  order  of  the  court;  that  said  injunction  or 
restraining  order  being  served  upon  said  treasurer,  he,  in 
obedience  thereto,  did  not,  on  the  28th  day  of  December, 
repair  to  the  place  of  said  sale,  or  take  further  steps 
therein;  nor  did  the  defendant,  whose  residence  and 
premises  were  about  six  miles  distant  from  the  treasurer's 
office,  deliver  or  offer  to  tender  said  horses  to  said  treas- 
urer, on  said  day ;  that  he  had  not  previously  demanded, 
and  did  not  on  that  day  demand,  said  property ;  that  on 
the  7th  day  of  January,  1878,  a  further  hearing  having 
been  had  in  vacation,  the  said  restraining  order  was  by 
the  judge  of  said  circuit  court  dissolved,  and  the  said 
complaint  and  cause  left  pending,  and  was  undisposed  of. 
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and  18  yet  pending  undisposed  of,  the  said  cause  not  hav- 
ing been  jet  further  heard;  that  the  said  plaintifl',  as 
treasurer,  readvertised  said  property  for  sale  on  the  13th' 
day  of  March,  1873,  without  any  new  levy,  or  having 
made  any  demand  therefor,  and  on  the  day  set  for  sale 
went  to  the  premises  of  defendant  and  demanded  the 
same,  which  demand  was  refused;  that  thereupon  the 
said  Shanks,  as  treasurer,  claiming  that  said  facts  were  a 
breach  of  said  bond,  and  that  said  bond  was  valid  and 
legal,  began  this  suit.  It  is  Airther  agreed,  that  the 
amount  of  said  gravel  road  taxes  now  due  and  owing,  if 
due  and  owing  at  all,  is  one  hundred  and  twenty-eight 
dollars  and  nine  cents ;  that  the  said  horses  were  of  the 
value  of  one  hundred  and  fifty  dollars;  that  the  said 
bond  is  correctly  set  out  in  plaintiff's  complaint,  and  that 
said  bond  be  part  of  the  evidence  in  the  cause.  The 
plaintiff  and  defendant  submit,  whether  on  the  above 
facts  the  plaintiff  is  entitled  to  recover. 

"  Claybauqh,  Kent  &  MoCLrRO, 

"Attorneys  for  plaintiff. 
«  J.  C.  Smith  and  R.  P.  &  J.  C.  Davidson, 

"Attorneys  for  defendant. 

"  Which  was  all  the  evidence  given  in  said  cause ;  where- 
upon the  court  found  in  favor  of  the  plaintiff,  as  is  shown 
elsewhere  in  the  record  of  said  cause,  to  which  finding  the 
defendant  at  the  time  excepted,  and  thereupon  the  de- 
fendant filed  his  motion  for  a  new  trial,  which  was  by 
the  court  overruled,  to  which  ruling  the  defendant  at  the 
time  excepted ;  wherefore  defendant  prays  that  this  his 
bill  of  exceptions  may  be  signed  and  sealed  and  made 
part  of  the  record  of  said  cause,  which  is  now  done. 

"  December  8th,  1878. 

"  C.  N.  Pollard,  Judge, 
"  Thirty-sixth  District." 

The  motion  for  a  new  trial  states  the  following  causea: 

1.  The  finding  of  the  court  was  contrary  to  law ; 

2.  It  was  contrary  to  the  evidence ;  and, 
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8.    The  damages  were  excessive. 

The  assignment  of  errors  in  this  court  alleges  three : 

1st.    The  ovemiling  of  the  demurrer  to  the  complaint ; 

2d.  The  rendering  of  judgment  against  appellant  on 
the  evidence ;  and, 

8d.    The  overruling  of  the  motion  for  a  new  trial. 

We  have  already  disposed  of  the  first  assignment  of 
error. 

The  second  is  included  in  the  third. 

The  question  remaining  to  he  decided  is,  did  the  court 
err  in  overruling  the  motion  for  a  new  trial  ?  The  answer 
to  this  question  will  be  found  in  the  answer  to  another, 
viz.,  is  tiie  finding  and  judgment  of  the  court  below  sus- 
tained by  the  evidence  ? 

The  evidence  shows  that  the  treasurer,  the  appellee,  had 
legally  distrained  two  horses,  the  property  of  appellant, 
for  the  payment  of  taxes ;  that  the  appellant  gave  the 
appellee  a  valid  bond  to  deliver  to  the  latter,  upon  de- 
mand, on  the  28th  of  December,  1872,  the  horses  in  ques- 
tion, for  sale  on  that  day.  On  the  27th  of  December,  the 
day  previous  to  that  fixed  for  the  sale,  the  appellant  pro- 
cured from  the  court  an  ex  parte  restraining .  order,  in 
obedience  to  which  the  appellee  abstained  from  making  a 
demand  and  sale  on  the  28th  of  December.  A  few  days 
afterward  the  restraining  order  was  dissolved,  it  having 
effected  the  purpose  of  the  appellant  of  preventing  the 
demand  and  sale  of  the  horses  on  the  28th  of  December. 
After  its  dissolution,  the  appellee  demanded  the  horses 
for  sale,  to  pay  the  taxes  for  which  they  had  been  taken, 
and  to  secure  their  surrender  for  which  purpose  the  bond 
was  executed,  but  their  delivery  to  the  treasurer,  on  his 
demand,  was  refused  by  the  appellant,  the  tax  debtor  and 
maker  of  the  bond.  Thereupon  the  appellee  commenced 
this  suit  upon  the  bond  for  the  value  of  the  horses.  The 
appellant,  maker  of  the  bond,  now  says  to  the  treasurer, 
appellee,  ^^  You  cannot  maintain  this  suit,  because  you  did 
not  demand  the  horses  on  the  28th  of  December."  ^  True/' 
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•ays  the  appellee,  "  but  whose  fault,  whose  wrong,  was  it 
that  I  did  not  ?  You  obtained  an  order  of  court,  forbid- 
ding me  to  make  it.  As  soon  as  the  court  dissolved  that 
order,  I  made  the  demand,  and  you  refused  to  deliver/' 

The  evidence  clearly  shows,  that  the  appellant,  through 
the  machinery  of  legal  proceedings,  prevented  the  de- 
mand, and  we  think,  that  to  allow  him  to  defeat  this  suit, 
because  it  was  not  made  on  the  day,  would  allow  him  to 
take  advantage  of  his  own  wrong,  which  is  contrary  to  a 
settled  maxim  of  the  law.    Doe  v.  Burfordj  26  Miss.  194. 

We  do  not  find  the  damages  to  be  excessive. 

The  judgment  is  afirmed,  with  coats. 


The  Board  op  Comm'rs  op  Hamilton  Co.  v.  Cottingham. 

C6uimr  GoMinaaroKEBa — Powtn, — JfmistoruiZ  Acft  cf  Board  am  noi  be  Be- 
vised, — ^The  powers  conferred  upon  boards  of  conntj  commissioners  hj 
the  act  of  June  17th,  1852,  (1  B.  S.  1876,  p.  348,)  *'proyiding  for  the  or- 
ganisation of  conntj  boards,"  etc.,  and  by  the  amendments  thereto,  are 
wholly  ministerial,  and  their  exercise  by  snch  boards,  within  the  anthor- 
ity  of  law,  can  not  be  revised  by  a  court  of  judicature. 

Same. — Loom  for  Covmty  Pvrpo&a, — Extent  of. — Siatuie  Contirued. — ^Under 
section  17  (1  B.-  S.  1876,  p.  354)  of  such  act,  as  amended  by  the  act  of 
March  4th,  1869,  a  board  of  county  commissioners  may,  in  their  discre- 
tion, borrow  money  for  the  purposes  expressed  in  such  section,  at  one  or 
several  loans,  as  long  as  the  sum  of  such  loans,  outstanding  at  the  same 
time,  does  not  exceed  one  per  centum  of  the  assessed  value  of  the  real 
and  personal  property  subject  to  taxation  in  the  county. 

Same. — PUauding. — Ii^unetion, — ^In  an  action  by  a  tax-payer  of  a  county,  to 
enjoin  its  board  of  oommissioners  from  negotiating  a  proposed  loan  for 
the  purpose  of  erecting  eounty  buildings,  on  the  alleged  ground  that  a 
former  loan  for  the  same  purpose  remnins  outstanding  and  unpaid,  the 
complaint  should  aver  that  the  aggregate  of  such  loans  exceeds  one  per 
centum  of  such  assessed  value. 

From  the  Hamilton  Circuit  Court. 
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S.  H.  Buskirk,  J.  W.  Nichol,  T.  J.  Kane  and  T.  P.  Davis, 
for  appellant. 
J.  W.  Evans  and  R,  JR.  Stephenson^  for  appellee. 

BiDDLB,  J. — Complaint  by  the  appellee,  against  the 
appellant,  as  follows : 

That  the  plaintiff  is  a  resident  and  tax-payer  of  said 

county  and  State.    That  on  the  —  day  of ,  1875, 

the  defendant,  under  and  pursuant  to  the  act  approved 
June  17th,  1852,  and  acts  amendatory  thereto,  borrowed 
the  sum  of  thirty-five  thousand  dollars,  for  the  purpose 
of  building  a  jail  in  said  county,  and  issued  the  bonds  of 
said  county,  in  pursuance  of  said  act,  for  said  sum  of 
money,  the  whole  amount  of  which  loan  yet  remains 
unpaid.  That  said  board  of  commissioners  are  now  con- 
vened in  special  session,  and  declare  their  purpose  to  be, 
to  order  on  their  records  the  issuing  of  other  and  addi- 
tional bonds,  for  the  purpose  of  putting  them  on  the 
money  market  of  the  East,  in  order  to  secure  another 
and  additional  loan  of  seventy-five  thousand  dollars,  for 
the  purpose  of  aiding  in  the  construction  of  a  court-house 
in  slEtid  county.  That  said  loan  will  be  illegal,  hurtful 
and  oppressive  to  the  plaintiff  and  other  tax-payers;  and 
that  said  board,  unless  restrained,  will  immediately  make 
such  order,  authorizing  the  issuing  of  bonds,  to  effect  said 
additional  loan.  That  an  emergency  exists,  etc.  Prayer, 
that  the  board  be  enjoined  from  making  such  order 
authorizing  said  bonds,  and  from  effecting  said  second 
loan,  until  the  said  first  loan  shall  be  paid. 

To  this  complaint,  the  board  of  commissioners  de- 
murred, assigning  as  ground : 

^^  1.  That  said  complaint  does  not  state  facts  sufficient 
to  entitle  the  plaintiff  to  the  relief  prayed  for. 

^^  2.  That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action." 

The  court  overruled  the  demurrer,  and  granted  the 
injunction  as  prayed.  Exceptions  were  reserved — ^the 
appellant  not  wishing  to  further  plead.    Appeal. 
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The  original  section,  authorizing  loans  for  such  pur- 
poses, is  in  the  following  words : 

"  Sec.  17.  Whenever  it  shall  he  necessary  to  construct, 
complete  or  repair  the  court-house,  jail,  or  other  county 
building,  or  whenever  it  may  be  desirable  to  fund  or 
average  any  existing  debt  incurred  for  county  purposes, 
and  the  revenues  afibrded  by  reasonable  taxation  are 
insufficient  to  do  the  same,  the  county  commissioners 
may  borrow  for  that  purpose  any  sum  of  money  not 
exceeding  ten  thousand  dollars,  and  issue  bonds  therefor, 
in  amounts  of  not  less  than  twenty-five  dollars  each,  and 
bearing  a  rate  of  interest  not  exceeding  the  legal  rate 
in  the  state  or  territory  where  the  same  are  negotiated." 
1  R.  S.  1862,  p.  227. 

The  section  as  amended  is  as  follows : 

"  Sec.  17.  Whenever  it  shall  be  necessary  to  construct, 
complete  or  repair  the  court-house,  jail,  or  other  county 
buildings,  or  whenever  it  may  be  desirable  to  fund  or 
average  any  existing  debt  incurred  for  county  purposes, 
and  the  revenues  afibrded  by  reasonable  taxation  are 
insufficient  to  do  the  same,  the  county  commissioners 
may  borrow,  for  that  purpose,  any  sum  of  money  not 
exceeding  one  per  centum  on  the  assessed  valuation  of 
the  real  and  personal  property  of  the  county,  and  issue 
bonds  therefor  in  amounts  of  not  less  than  twenty-five 
dollars  each,  and  bearing  a  rate  of  interest  not  exceeding 
the  legal  rate  in  the  state  or  territory  where  the  same  are 
negotiate<|,  not  exceeding  the  rate  of  ten  per  centum  per 
annum:  Provided^  that  no  second  or  subsequent  loan 
shall  be  made  or  authorized  by  said  commissioners,  as 
above  provided,  so  long  as  any  former  loan  made  under 
the  provisions  of  this  act  shall  remain  unpaid."  8  Ind. 
Statutes,  p.  181,  sec.  17 ;  and  1  B.  S.  1876,  p.  854,  sec.  17. 

Section  16  of  the  same  statute  enacts :  '*  Such  com- 
missioners shall  cause  a  court-house,  jail,  and  public  offices 
Vol.  LVI.— 86 
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for  the  clerky  recorder,  treasnrer,  and  auditor,  to  be 
erected  and  fomished,"  etc. 

Section  17  provides  the    means  by  which  they  may 
perform  the  duty  imposed  upon  them  by  section  16.    The 
statute  being  enacted  for  th^  public  interest,  and  the 
pof^ers.tQ.be  exercised  under  it  being  governmental,  the 
whole  act  should  receive  a  liberal  construction,  to  carry 
out  the  purposes  designed.     And  such  powers,  being 
.wholly  ministerial,  can  not,  while  they  are  exerci9ed 
..within  the  authority  of  law,  be  revised  by  a  court  of 
.  judicature,    JSnglishy.  Smack^S^X^d.  115.    As,  in  con- 
struing a  st^ute^ .  or,  indeed,  various  statutes  upon  sim- 
ilar subjects,  all  the  points  must  be   made  to  harmo- 
nize as  a  whole,  if  possible ;  so,^  in  construing  a  section 
.  with  a  proviso,  they  must  be  made  to  harmonize  and 
support  each  othe^r,  if  possible*    The  proviso  mjast  not  be 
allowed  to  .defeat  the  body  of  the  section,  nor  the  body 
of  the  section  to  override  the  proviso.     Keeping  these 
.  r  purposes ,  in  view,  and  following  these,  well-settled  rules 
,  of  construing  statutes,  we  think  we  shall  be  safely. con- 
.   dufnted.  to  the  true  construction  of  section  17,   under 
which  the  loan  in  controversy  is  desired  to  be  obtained. 

Comparing  the  amended  section  17  with  the  original 
sieotion,  to  which Jt  is  an  amendment,  it  is,  plain  that  the 
intention  of  the  amendment  was  to  extend  the  power  of 
^    effecting  It  loan^  in  its  amount,  from  ten  thousand  dollars 
to  one  per  cent,  on  the  assessed  valuation  of  the  real  and 
perQonaL  property  of  the  county,  and,  having  thus  ex- 
tended the  powec  to  increase  the  amount  of  loans,  it 
^eemi  jupt  as  plain  that  the  proviso  was  intended,  when 
the.  powec.wQfi  .exercised,  up  to  its  limits,,  to  restrict  the 
..  .po^i^er.  of  .obtaining  a  subsequent. loan,  so  long  as  such 
.  former  ioan  renu^iaed  unpaid.    It  would  be  too  strict  a  con- 
^i  structiof)  jto  holdt  tJb^t  a  previous  Ipaq,  however  inconsider- 
able  it  might  be  when  compared  to  the,  amount  which 
might  be  obtained  within  the  power  granted,  should  pre- 
vent a  second  or  subsequent  loan,  however  much  needed 
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it  mighi;  ^,  if  ^otl^  }:09i\s  did  not  exceed,  the  one  per  cent, 
on  the  aesessed  valuation  of  the  taxable  property  of  the 
(^lyitj.  I^ot,  qnly  would  such  a  construction  embarrass 
and  restrict  the  s^tuti^^  in  its  spirit  and  purpose,  but  the 
language  ip.  the  bqdy  of  the  section  will  not  warrant  it. 
It  is  exprepsly  provided,  that, "  whenever  it  may  be  desir- 
able to  fund  or  average  any  existing  debt  incurred  for 
.  <?puntjr  purposes,''  the  commissioners  may  borrow  money 
for  that  purpose,  etc.  ^  If  they  could  not  borrow  money 
under  any  circumstances,  while  a  former  loan  remained 
unpaid,  they  could  not  borrow  money  to  fund  or  average 
any  existing  debt,  because  the  '^  existing  debt,"  if  it  was 
for  a  loan,  would  prevent  it ;  and  thus  they  would  be  un- 
able to  carry  out  one  of  the  expressed  powers  granted  in 
the  body  of  the  section.  Such  a  construction  would  allow 
the  proviso  to  defeat  one  of  the  main  purposes  designed 
to  be  reached  by  the  body  of  the  section.  This  result 
could  not,  surely,  have  b(^ii ,  intended  by  the  Legislature. 

Without  the  proviso  in  the  section,  the  commissioners 
might  borrow  at  one  loan  an  amount  equal  to  one  per 
<^ent.  on  the  taxftble  ..property  of  the  county,  and  at 
another  loan  another  equal  amount,  before^  th^  first  loan 
was  paid ;  but,  by  the  proviso,  they  are  r^tricted  in  the 
sum  of  their  loans,  outstanding  at  the  same  time,  to  an 
amofint  not  exceeding  the  one  per  cent,  on  the  taxable 
jprop&tty  of  the  pounty. 

In  our  opinion,  a  board  of  commissioners  may,  in  their 
discretion,  borrow  money  for  the  purposes  expressed  in 
section  17,  at  one  or  several  loans,  as  long  ad  the  sum  of 
the  loans,  outstanding  at  the  same  time,  does  not  exceed 
the  amount  of  oi\e  per  cent,  on  the  assessed  .value  of  the 
real  and  personal  property  of  the  county^  It  seems  to  us 
that  this  is  the  irue  construction  of  the  section,  to  give  it 
practical  effect,  and,  a^t  the  same  time,  to  protect  the  tax- 
PV^.  fvproi.  .levies  beypnd  one  per.  cent  on  hw  taxable 
property  for  the  purposes  expressed  in  the  section. 

The  complaint  contains  no  averment  in  reference  to  the 
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assessed  valae  of  the  real  and  personal  property  in  Ham- 
ilton county. 

For  the  want  of  an  averment  showing  that  the  out- 
standing loan  of  thirty-five  thousand  dollars,  with  the 
amount  of  the  loan  sought  to  be  enjoined,  would  amount 
to  more  than  one  per  cent,  on  the  assessed  value  of  such 
taxable  property,  we  think  the  complaint  is  defective. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

Petition  for  a  rehearing  overruled. 
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Vehdob's  Lien. — Cowfejfonee  to  Married  Woman, — Jbymenl  </  2\<rdkue- 
MofMy  by  Third  IWton. — CotUraa, — ^The  pwner  of  certain  real  estate  oon- 
yeyed  the  same  to  a  married  woman,  and  put  her  in  posflession  thereof, 
taking  the  promiaaory  note  of  a  third  penon  for  the  unpaid  balance  of 
the  pnrchase-money.  The  maker  of  rach  note,  having  paid  oiF  the  same, 
brought  an  action  against  such  married  woman,  to  enforce  a  vendor's 
lien  against  such  real  estate  for  the  amount  of  such  note,  alleging  that, 
after  the  conveyance  of  such  real  estate,  she  had  agreed  with  the  plain- 
tiff, that,  on  his  pajnment  of  such  note,  he  should  have  a  lien  for  the 
amount  thereof,  against  such  real  estate. 

Held,  that  the  vendor  of  real  estate  conveyed  to  a  married  woman  has  a 
lien  against  the  same  for  unpaid  purchase-money ;  but^ 

Held^  that  the  taking  of  said  promissory  note  for  such  purchase-money  was 
a  waiver  of  the  right  to  hold  a  vendor's  lien  for  the  same. 

flWd,  also,  that  such  subsequent  agreement  to  give  the  plaintiff  a  lien  for 
the  amount  of  sud^  note  was  without  consideration,  was  not  for  the  bet- 
terment gf  her  estate,  and  was  not  binding  upon  her  as  a  married  woman. 

From  th6  Hamilton  Circuit  Court. 

D.  Moss  J  T.J.  Kane  and  T.  P.  Dam,  for  appellants. 
J.  tr.  EvOfUs  and  U.  K.  Stephensoriy  for  appellee. 
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Peiieins,  C.  J. — The  following  is  the  Bubstance  of  the 
complaint : 
The  plaintiff  alleges,  that  on  the  Ist  day  of  January, 

1869,  Jacob  Steffey  and  wife  conveyed  by  warranty  deed, 
to  Mrs.  Martha  E.  Haskell,  a  certain  eighty-acre  tract 
of  land,  lying  in  Hamilton  county,  Indiana,  for  the  con- 
sideration of  two  thousand  one  hundred  and  fifty  dollars, 
and  put  her  in  possession ;  that  on  the  17th  day  of  May, 

1870,  four  hundred  and  twenty-seven  dollars  of  the  pur- 
chase-money remained  unpaid,  for  which  sum  the  ven- 
dors had  a  lien,  by  law,  on  the  land,  which  they  were 
threatening  to  enforce ;  that,  at  the  date  last  aforesaid, 
said  Martha,  with  the  consent  of  her  husband,  agreed 
with  the  plaintiff,  that,  if  he  would  pay  off  the  balance 
due  to  Stefiey,  he  should  have  a  lien  on  said  land  for 
the  amount;  that  he,  in  pursuance  of  said  agreement, 
did  pay  the  said  amount  to  Steffey ;  that  he  paid  it  on 
the  credit  of  said  real  estate ;  that  the  defendants  have 
not,  nor  has  either  of  them,  any  property  subject  to  exe- 
cution, except  said  farm;  that  the  payment  of  said 
money  by  the  plaintiff  was  reasonably  calculated  to 
benefit  said  real  estate;  the  plaintiff  further  says,  the 
amount  so  paid  by  him  is  due  and  unpaid ;  and  he  claims 
payment  of  the  amount,  with  ten  per  cent,  interest,  that 
it  be  declared  a  lien  on  the  land,  and  a  sale  of  the  land 
without  relief  be  decreed,  etc. 

Demurrer  to  the  complaint  was  overruled,  and  exception 
taken.  The  defendants  severally  answered  the  general 
denial. 

Said  Martha  Haskell  answered  further,  in  two  affirma- 
tive paragraphs : 

1.  A  set-off  of  the  value  of  work  and  labor  done  for 
the  plaintiff  before  her  marriage,  accompanied  by  a  bill 
of  particulars. 

2.  That  at  the  time  of  making  the  contract,  alleged 
by  the  plaintiff,  with  him,  she  was  a  married  woman. 
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A  demurrer  to  tlie  8e66nd  aflrmatiVe  paragraph  of 
answer  was  sustained,  and  exception  taken. 

Reply  in  denial  of  the  first. 

The  issues  wer^  tried  by  a  jury,  afid  a  verdibt  Wte 
returned  for  tfie  plai'liti^  for  five  huhdred  and  fifty^^ight 
dollars. 

A  motion  for  a  new  trtal  was  overruled,  as' wits  a  motion 
in  arrest  of  judgment,'  and  piroper  exceptions  were  noted. 

The  court  rendered  no  judgment  for  the  recovery  of' 
the  money,  but  simply  declared  the  amount  a  lien  on  the 
real  estate,  and  ordered  the  land  sold  to  discharge  it. 

The  facts  in  the  case  are  few,  so  far  as  shown  by  the 
record : 

The  purchase  of  the  land  was  made  by  Mrs.  Haskell, 
on  the  1st  of  January,  1869,  and  the  deed  therefor  re- 
ceived on  that  day.  Mrs.  Haskell  is  the  daughter  of '  th^ 
rilaintiff,  Thomas  Scott  Said  Scott  was  a  witness'  on 
the  trial  of  the  cause,  and  testified  thus :  "  I  remember 
of  Martha  E.  Haskell,  the  defendant,  buying  land  of 
Jacob  Steffey,"  describing  it.  *^  The  purchase  price  of  the 
land  was  two  thousand  one  hundred  and ^  fifty  dollars. 
There  were  four  hundred  and  twenty-seven  dollars  left 
unpaid  on  tlie  laridj  after  my  daughter  paid  out  what- 
money  she  hadl  Stefiey  said  he  would  not  make  her  a 
deed,  unless  I  would  agree  to  pay  th^  balance  df  the 
money.  I  gave  my  note  for  the  balance  of  the  nlbiicjy," 
and  the  deed  was  made.  This  note  Scott  paid' in  May, 
1870,  two  months  before  it  fell  due,  ^tiiisuant  to  the 
arrangement  he  made  with  Stefley,  when  the  dote 
was  given,  that  it  might  be  piaid  before  it  becaine  dtie. 
The  note  was  not  given  at  the  request  of  MVs.  Haskell, 
^ut  of  Steffey ;  though'  months  after  the  note  wad'  given, 
but  just  how  long  does  not  appear,  Mrs.  Haskell  tolct 
Scott  that  if  he  paid  it  he  should  have  a  ITeh'  On  the 
land  for  the  amount. 

Mrs.  Haskell  has  no  property  except  the  land  in  qiies^ 
tion. 
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This  suit  was  commenced  on  the  18th  day  of  March, 
1875.  ■■  .--..-.  ■.-■•]..,.,..•:..,. 

*  It"  seems  to  be  the  settled  law  in  this  State,  that  a 
vendor  of  real  estate  m^y  have  a  li^ti  upoii  each  e6tat^,^ 
for  unpaid  purchase-money,  against  a  miarried  woi!han,' 
grantee.  Cdz's  AdmW  v.  Fborf,  20  Ind.  64 ;  Tertyv.  Rdbtrts, 
30  Ind.  244. 

It  is  equally  well  settled,  that  the  taking  of  the  note  of 
a  third  person,  under  such  circumstances  as  appear  iti  this 
case  to  have  attended  the  taking  of  the  note  of  Scott,' 
operates  as  a  waiver  of  the  vendor's  lien.  '  ' 

The  vendor  refused  to  part  with  his  title  in  reliance 
upon  a  vendor's  lien,  but  required  the  separate  dbligation 
of  Thomas  Scott  for  the  payment  of  the  purchase-money,  * 
upon  the  faith  of  which  obligation  he  conveyed '  the  land 
t<)  the  vendee.    In  2  Sugd.  on  Vendors,  p.' 884,  8th  Am:* 
ed.,  it  is  laid  down,  that,  ^'  If  a  vendor  take  a  dikinct  and 
independent  security  for  the  purchase-money,  his  lien  on 
the  estate  is  gone;  such  a  secuHty  is  evidence  that  he  did* 
not  trust  to  the  estate  as  a  pledge  for  his  tubney.''    Sefe^ 
Dibblee  v.  Mitehea^  15  Ind:  486;    Yarydn  v.  Skrinery  26* 
Ind.  864. 

'  As  the  ^ving  of  the  note  by  Scott  to  Steffey  for  balance 
of  purchase-money  prevented  the  attaching  of  any  lien 
therefor  upon  the  property,  and  as  it  wias  given  without' 
request  from  Mrs.  Haskell,  or  tipon  any  Contract  by  which* 
a  lien  in  favor  of  Scott  upon  the  land  was  created,  on' 
account  of  bis  giving  and  paying  the  note,  and  as  Mrs.' 
Haskell,  in  consequence  of  her  coverture,  wfls  hot  per- 
sonally liable  for  said  purchase-money^  we  may  view  this 
case,  and  it  will  simplify  it  to  do  so^  afl  one  jpresefitlng^^ 
these  facts,  viz.:  Mrs.  Haskell  owned  a  farm  on  whichf 
there  was  no  lien,  and  for  the  purchase-money  6f  Whictt^ 
she  Vas  personally  riot  liable  in  any  amount;  bdt  she  vol-* 
untarily,  without  any  new  consideration,  promised  Mr. 
Scott  that  he  should  have  a  lien  upon  said  farm  for  the 
amount  of  an  old  and  void  demand  against  her,  a  past 
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consideration ;  and  the  question  presented  for  decision  is^ 
did  that  promise  constitute  a  contract,  by  virtue  of  which 
the  real  estate  of  Mrs.  Haskell,  a  married  woman,  might 
be  charged  with  a  lien?  As  a  general  rule,  the  disability 
of  coverture  renders  a  woman  incapable  of  binding  her- 
self by  contract.  It  also  disables  her  to  bind  her  real 
estate  by  contracts  touching  the  same,  unless  they  are 
conscionable  and  for  the  betterment  thereof,  except  in 
the  cases  where  the  statute  expressly  authorizes  it.  Crick-- 
more  v.  BreckenridgCj  51  Ind.  294,  and  cases  cited ;  Shannon 
V.  Bartholomew  J  h^  Ind.  54 ;  Th&mas  v.  Passayej  54  Ind.  lOff. 
The  appellee,  the  plaintiff  below,  understood  this  rule  of 
law,  and  sought  to  bring  his  case  within  it.  He  alleged, 
in  his  complaint,  that  the  promise  of  Mrs.  Haskell,  that 
the  appellee  should  have  a  lien  on  her  farm,  was  a  con- 
tract for  the  betterment  of  the  farm. 

And  here  we  may  remark,  that  it  is  unnecessary  for 
us  to  pass  upon  the  sufficiency  of  the  complaint,  because, 
be  it  good  or  bad,  its  allegations  are  not  sustained  by  the 
evidence.  If  Mrs.  Haskell  had  made  the  promise  to 
Scott,  averred  in  the  complaint,  at  the  time  she  purchased 
the  farm,  as  the  conmderation  for  the  giving  of  the  note 
by  Scott,  it  might,  perhaps,  in  a  le^al  sense,  have  con- 
stituted a  contract  for  the  benefit  of  the  farm,  but  this 
we  do  not  decide.  See  Schouler  Domestic  Relations, 
2d  ed.,  p.  237,  et  seq.  It  might  have  freed  her  farm 
from  one  lien  by  the  substitution  of  another.  But  no 
such  promise  was  made  or  required  on  the  giving  of  the 
•  note;  and  no  circumstances  appear,  justifying  the  court 
in  the  least  degree,  in  giving  a  relation  back  to  that  trans- 
action, if  indeed,  it  could  under  any  circumstances  have 
such  relation.  The  giving  of  the  note  at  once  prevented 
a  lien  from  attaching  to  the  farm.  Long  afterward,  when 
neither  Steffey  nor  Scott  had  any  lien,  and  when  Scott 
was  bound  to  pay  his  note  to  Steffey,  without  any  induce- 
ment being  held  out  by  Mrs.  Haskell,  she  promised  him. 
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that,  if  he  paid  the  note,  he  should  have  a  lien  on  the 
farm  for  the  amount  of  it. 

This  was  not  an  undertaking  for  its  benefit.  What 
benefit  could  it  be  to  the  farm,  then  clear  of  incumbrance, 
to  put  a  lien  upon  it,  not  for  any  thing  to  be  don«  or  for 
any  new  betterment  to  be  placed  upon  it,  but  simply  to 
render  it  subject  to  an  old  invalid  claim,  from  which  it 
was  then  free. 

Manifestly,  the  contract  claimed  to  exist  by  virtue  of 
the  promise  in  question  was  for  the  benefit  of  Scott 
alone,  and  to  the  injury  of  the  farm. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded.  . 
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136    142. 

Statute  of  Frauds. — Ikxmd, — ^The  statate  of  fraads  can  not  be  naed  as  a  ^  ^ 

cover  to  protect  the  perpetration  of  a  fraud.  147  686 

Same. — Ihrol  Oontrad  fir  Oonvetfonee  of  Land, — JSpec^  PaformamM, — Pm^  56  b6d 

cipcU  cend  Sumty, — ^To  secure  his  saretjr,  a  defaulting  administrator  and  ^T^mI 

his  wife  conveyed  to  the  former  certain  tracts  of  real  estate,  in  consider-  jisg  9S& 

ation  of  the  verbal  promise  of  such  surety  to  pay  a  certain  amount  of 
such  defalcation,  and  to  reconvey  one  of  such  tracts  of  land  to  stich  wife. 

Hddf  in  an  action  by  such  wife  and  her  husband,  against  such  surety,  to 
compel  the  latter  to  make  such  reconveyance,  that  such  contract  is  not 
void  by  the  statute  of  frauds,  and  that  specific  performance  thereof  can 
be  enforced. 

Same. — Predict — Fieading  Slruek  OuL — (hmUer-Clam, — Fteadtng.—ln  such 
action,  an  answer  by  the  defendant  consisting  of  a  general  denial  and 
special  paragraphs  was  struck  out  by  the  court,  on  motion. 

Hdd^  that  such  action  was  erroneous. 

Held,  also,  that  a  counter-claim  is  proper  in  such  action,  alleging  that  such 
land  had  been  purchased  by  such  surety  at  a  certain  price,  and  that  he 
had  been  compelled  to  pay,  of  the  debts  and  defalcation  of  his  princi* 
pal,  an  amount  exceeding  the  value  of  such  land. 

From  the  Monroe  CJircuit  Court. 
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D.  jR,  Ilckksy  R.  W.  MierSy  B.  A.^  Fulk,  J.  F.  PUman  and 
JE.  K.  MiUeUy  for  appellant. 

X  W.  Buskirkj  S.  C.  Duncan.  C.  F.  McNuU  and  M.  C. 
HunteTj  for  appellees. 

PEKKiNay  C.  J. — Salt  bjr,  the  appellees .  against  the  ap: 
pellaot. 

A  demurrer  to  the  complaint  y^as  overruled,  and  excep- 
tion taken. 

The  complaint  seems  to  have  been  drawn  without  any- 
very  definite  idea,  in  the  mind  ,of  the  draughtsman,  of  the 
principle  of  law  on  which  it  was  to  be  sustained.  It 
probably  might  npt,be  harmed  by  hieing  remodelled. 

We  condense  from  it  the  following  statementj,  which  we 
think  its  allegations  justify : 

William  W.  Fowler  was  administrator  upon  the  estate  of 
Robert  Bice,  deceased.  He  became  pecuniarily  embar- 
rassed, and  intemperate.  Jacob  Teague  and  William 
Fowler,  the  first  a  brother-in-law,  the  second  the  father 
of  said  William  W.  Fowler,  were  the  sureties  on  the  bond 
of  the  latter,  as  administrator  of  Rice's  estate.  William  W. 
Fowler  t]iien^  o^yned  ^ff^pn,  consisting  of  two  eighty-acre 
tracts  of  land,  on  one  of  which  said  Fowler  then  resided 
with  his  family,  composed  of  his  wife,  Margaret  A.  Fow- 
ler, and  five  young  children. 

On.  the  15th  day  of  February^  1870,  it;,  yras  verbally 
agreed  between  said  Teague  and  snid  William  W.  Fowler 
and  Margaret  A.  Fowler,  that  said  Teague  should  pay 
one-half  of  said  William  W.  Fowler's  defalcation,  as  ad- 
ministrator of  Rice's  estate,  and  certain  other  sj>ecified 
debts  of  said  Fowler,  in  consideration  for  which  said 
Fowler  and  wife  were  to  convey  to  Teague  the  said  two 
eighty-acre  tracts  of  land,  one  hundred  and  sixty  in  all; 
one  of  said  eighty-acre  tracts,  viz.,  the  one  on  which  said 
Fowler  resided,  to  be  reconveyed  by  said  Teague^  to  said 
Margaret,  wife  of  said  William  W.  Fowler. 

Teague  had  the  deed  prepared,  and  it  was  executed  by 
the  Fowlers,  and  thereupon  Teague  c^fiifiec^  to  reconvey 
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to  said  Margaret  the  eighty  aeres^  which  it  wba  part  of  the 
agreement  he  should  couvey  to  her^  aad^thia  suit>ia 
hroughtto  compel  such  conveyance* 

We  think  the  complaint,  in  connection  with  mucht 
ot&er  matter,  snbfitantially  alleges  the  foregoing. facts; 
and  that,  if  sustained  hy  proof,  they  would  entitle  the  apr 
pellees  to  relief  '■ 

In  the  third  edition^of  Browne  on  the  Statute  of  Fraudfli 
section*  441^  it  is  said : 

^^A  simple  illustration' of  the  rule  that  when  the  statute 
of  frauds  has  been  uded  as  a  cover  to  a  fraud,  equity  wiU 
relieve  against*  the  fraud,  n^twithstandiiig  its  provisioney^ 
is'found  in  a  case  reported 'by  Yiner,  and  stated  by  him 
to  have  occurred  in  Lord  Nottingham's  time,  andrto  hiave 
been  the  first' instaBce  in  which  any  equitable  exception; 
to  the  statute  appears. 

"  There  was  a  verbal  agreement  for  an  absolute  oanvey* 
fmce  of  land,  and  for  a  defeaaanee  to  be  executed  by  the 
grantee ;  but  he,  having  obtained  the  conveyance,  refused 
to  execute  the  defeasance  and  relied  upon  the  statute; 
but  his  plea  WBS  overruled^  and  he  waa^eompelled  to  exe* 
oate  according  to  his  agreement." 

See,  on  this  subject,  Arnold  v.  Cordy  16  Indi  177; 
Shepherd  v.  JVsA«r>  17  Indi  229 ;  Rupert  y.  Mwion,  19  Ind. 
818 ;  GwaUney  v.  Wheeler^  26  Ind.  415 ;  Pearson  v.  Easty 
80  Ind.  27 ;  Mather  v\  Scales,  86  Ind^  1. 

The  appellant  answered  in  three  paragraphs,  which  an- 
swer he  denominated  a  cross^biU*.  The  court  struck  out 
Hie  entire  answer. 

We  copy  from  the  record: 

^^And,  upon  agreement,  the  court  orders  that  the  cross- 
bill of  the  defendant^  in  these  words,  to  wit : 

^'^And  said  defendant  denies  each,  and  every  allegation 
oontftined  in  said  complaint.  Audi  the  said  defendant,  for 
flirther  and  second  paragraph  herein^  and  by  way  of  cross** 
bill,  says,  that  he  purchased  of  said  William  W.  Fowler 
tbe  one  hundred  and  sixty  acres  of  land  in  siad  complaint. 
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at  seventeen  dollars  per  acre,  agreeing  to  pay  a  liability 
which  said  defendant  was  as  the  security  of  said  William 
W.,  as  administrator  of  Bice's  estate,  and  pay  and  satisfy 
the  lien  then  existing  on  said  lands  to  the  persons  and  for 
the  amounts  contained  in  a  bill  of  particulars  filed  here- 
with, and,  in  case  of  any  excess  is  found,  to  pay  that  over 
to  said  William  W.  And  said  defendant  says  he  paid 
said  liens  and  liabilities,  amounting  in  the  whole  to  three 
thousand  four  hundred  and  twenty-iseven  dollars  and 
sixty-seven  cents,  being  a  sum  largely  in  excess  of  the 
price  to  be  paid  for  the  land.  And  that  said  William  and 
wife,  in  the  absence  of  defendant,  caused  said  deed  to  be 
written,  and  he  and  his  wife  executed  the  same,  as  in  ac- 
cordance with  the  terms  of  the  contract,  and  not  other- 
wise. And  said  defendant  prays,  that  said  William  W. 
shall  be  compelled  to  answer  this  cross-bill,  and  that, 
upon  the  trial,  he  may  have  judgment  for  the  overplus,  and 
substituted  to  the  right  of  said  creditors  as  against  said 
land,  and  for  other  proper  relief. 

^^8.  And  the  said  defendant  says,  that  there  is  no 
note  or  memorandum  in  writing  of  said  trust  in  said  com- 
plaint mentioned  was  ever  made,  and  that  the  same  is 
void  in  law. 

^<  ^  Bill  of  particulars  filed  with  defendant's  cross-bill,  as. 
follows,  to  wit : 

"  <  Amount  paid  out  by  Teague,  on  debts  and  liens  of  land 
in  suit : 

"  *  1.  Amount  on  estate  of  Robert  Rice  •  .  $1,824  76 
"  *  2.  Note  of  James  W.  Cookerly  .  .  .  114  00 
"  *  8.    Cost  in  suit  of  Thrasher  v.  Fowler         .  24  55 

" '  4.    Paid  William  Fowler 984  42 

^'  ^  5.    Paid  All.  Ryors  attorney  fee  in  estate  of 

Rice 12  50 

^  <  6.    Back  taxes  on  land         ....  48  15 

"  *  7.  Note  to  Joseph  Hight  .  .  .  .  56  50 
^  <  8.    Note  to  Jackson  Simms  ....  98  88 

*^  ^  9.    Clerk  and  sheriff's  costs  in  attachments    .    170  25 
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"  *  10.  Moses  Whaley  on  note  .... 

"  *  11.  Alfred  Thrasher,  on  attachment 

"  *  12.  Paid  John  R.  East,  attorney  in  estate    . 

"*13.  Paid  judgment  of  Cookerly  v.  Fowler    . 

"  *  14.  Cash  loaned  to  W.  W.  Fowler     . 

"  <  15.  Vendor's  lien  of  William  Fowler    . 

" '  16.  John  W.  Whaley,  attachment      . 

"  *  17.  Paid  Paris  C.  Dunning,  attorney  in  estate 

of  Robert  Bice 

"as.  C.  P.  Tuley,  lien  on  land      . 

"*19.  W.  B.  Baker  &  Bro.,  same 

"  *  20.  Cost  in  above  case        .        •        •        . 

«*  21.  Cost  in  Tuley  v.  Fowler 


(69  50 

204  85 

62  50 

50  00 

20  00 

853  50 

149  60 

110  00 

59  82 

94  07 

11  87 

7  51 

«*  Jacob  Teague $4,527  67 

<*  *  Off  for  cattle  of  William  Fowler         .        .    1,100  00 


$8,427  67 ' 

<'  For  the  reason  in  said  motion  set  forth,  be  stricken  out. 
To  which  order  and  opinion  of  the  court,  in  striking  out 
said  cross-bill,  the  defendant  excepts,  and  prays  that  this 
his  bill  of  exceptions  be  signed  and  sealed  and  made  a 
part  of  the  recoixl  in  this  cause,  which  is  done  accord- 
ingly. Solon  Turman.'' 

The  cause  was  tried  by  jury,  without  an  answer,  re- 
sulting in  a  verdict,  and,  over  a  motion  for  a  new  trial,  a 
judgment,  for  appellees. 

The  striking  out  of  the  answer  is  assigned  for  error, 
as  is,  also,  the  overruling  of  the  motion  for  a  new  trial. 

The  court  erred  in  striking  out  the  answer. 

The  general  denial  was  properly  pleaded. 

It  was  a  proper  case,  also,  for  a  counter-claim;  and 
that  pleaded  was  relevant  and  pertinent.  Port  v.  WUliams, 
6  Ind.  219.  The  appellees,  in  their  complaint,  had  given 
their  version  of  the  transaction  between  the  parties,  in 
which  the  suit  originated,  and  claimed  certain  relief.  The 
appellant,  in  his  answer,  denied  the  accuracy  of  the 
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aecount  of  the  transaction  given  by  the  appellee,  and 
gave  a  different  statement  of  the  facts  of  said  transaction, 
which  statement  of  facts  showed  that  the  appellees  were 
not  entitled  to  the  particular  relief  they  asked,  but  that 
appellant  might  be  entitled  to  relief  against  one  or  both 
of  the  appellees ;  and  he  prayed  affirmative  relief  in  his 
counter-claim. 

We  think  this  case  within  the  definition  of  a  counter- 
claim. The  statute  thus  defines  it.  ^^A  counter-claim  is 
any  matter  arising  out  of,  or  connected  with  the  cause  of 
action,  which  might  be  the  subject  of  an  action  in  favor' 
of  the  defendant,  or  which  would  tend  to  reduce  the 
plaintift''s  claim  or  demand  for  dan;iages.^'  2  K.  S.  1876, 
p.  68,  sec.  59. 

In  this  case,  there  might  be  no  claim  to  damages  to 
reduce ;  but  the  appellant^  defendant  below,  might  have  a 
cause  of  action  against  the  plaintiffs  to  quiet  title,  and 
for  other  relief.  Gilpin  v.  Wilson^  53  Ind.  443,  is  in  point. 
In  the  counter-claim  filed,  the  defendant  asked  relief 
by  way  of  subrogation.  We  need  not  decide  here,  that 
the  counter-claim  filed  was  sufiicient,  in  its  allegations, 
to  make  it  a  good  pleading.  It  may  be  made  good  before 
another  trial,  and  should  not  have  been  struck  out  on 
motion.  Clark  v.  The  Jeffersonvilky  etc.y  JR.  i2.  Co.,  44 
Ind.  248. 

As  the  case  must  go  back  for  further  proceedings,  in 
which  the  pleadings  may  be  remodelled,  it  is  not  expedient 
that  we  notice  oth^r  points  made  in  the  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, for  further  proceedings,  in  accordance  with  this 
opinion.' 

PedtioB  lor  a  rdbearing  orermled. 
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R0BIN8ON  Machine  Works  v.  Chandler  et  al. 

Wabkastt. — Sale  by  Manufactarer. — Implied  WarrarUy, — A  manufacturer, 
whoy  for  a  fair  price,  undertakes  with  a  purchaser  to  manufacture  an 
article  for  a  particular  purpose,  impliedly  warrants  that  it  will  be  rea- 
Bonablj  fit  for  that  purpose. 

Save. — Bid/aU  (^  WarraiUy, — Such  warranty  is,  that  such  article  will  rea- 
sonably perform  all  the  operations  and  purposes  that  articles  of  the  par- 
ticular kind  contracted  for  would  perform,  and  not  that  it  will  perform 
what  articles  of  a  different  kind,  though  of  the  same  general  class,  would 
perform. 

Sake. — Ckmiraau — Drftnce, — FUadvng. — ^A  manufacturer  of  a  particular 
kind  of  saw-mills  having  brought  suit  sgainst  a  purchaser  of  one  of  such 
mills,  delivered  upon  a  contract  to  furnish  the  same  at  a  specified  price, 
the  defendant  answered,  alleging  a  breach  of  an  Jmp][j«>H  wani^yyfy^  in 
that  such  miU  (a)  "would  not  saw  and  work  in  as  good  and  efficient  a 
manner  as  ordinary"  saw-mills  do ;  that,  by  reason  of  certain  alleged  de- 
fects, such  (6)  "saw-mill  was  wholly  unfit  for  the  purpose  of  sawing  lum- 
ber;" and  that  after  having  been  (e)  "set  up  with  care,  and  in  accord- 
ance with  the  directions  given  by  the  plaintiff,"  It  would  not  saw  as 
ordinary  saw-mills  do. 

JieU,  on  demurrer,  (a)  that  there  was  no  warranty  that  mich  mill  would 
saw  and  work  as  well  as  "ordinary"  saw-mills, 

Hdd^  also,  (6)  that  there  was  no  warranty*that  it  would  saw  all  kinds  of 
lumber,  but  only  the  kind  which  that  particular  kind  of  mill  would 
saw. 

^ddy  also,  (e)  that  there  was  no  sufficient  averment  that  its  capacity  had 
ever  been  properly  tested. 

Same. — Cbn/rod. — Ewdenct. — Paroi  Evidence  Contradieling  Writing, — ^Upon 
the  trial  of  such  cause,  a  proposition  in  writing,  by  the  plaintiff  to  the 
defendant,  to  furnish  a  particular  kind  of  saw-mill  for  a  certain  price 
and  on  certain  terms,  and  a  telegram  afterward  sent  by  the  latter  to  the 
former,  directing  the  delivery  of  one  of  such  mills,  were  put  in  evidence. 

Held,  that  the  fact,  as  to  whether  such  writings  constitute  a  contract,  is  one 
for  judicial  construction,  and  can  not  be  varied  by  parol  evidence  as  to 
whether  or  not  such  telegram  had  been  sent  in  response  to  such  propo- 
sition. 

Sdd,  also,  that  in  such  case  it  is  proper  to  show  by  parol,  what,  if  any, 
propositions  had  been  received  from  the  plaintiff  by  the  defendant,  and 
what,  if  any,  propositions  were  before  him  when  he  sent  such  telegram* 

Hildy  also,  a  letter  from  the  defendant  to  the  plaintiff,  of  the  same  date  as 
snch  telegram,  having  be^n  put  in  evidence,  stating  that  such  mill  had 
that  di^  been  ordered  by  tel^rnph,  that  such  proposition  and  telegram 
constituted  a  valid  contract. 
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PSAcncE. — Efndenee, — Exdimon  of, — New  Trial. — The  answer  intended  to 
be  elicited  by  a  question  pat  to  a  witness,  bat  excluded,  must  then  and 
there  be  fully  stated  to  the  court,  to  make  such  exclusion  ayailable  as 
ground  for  a  new  trial. 

Yebdict. — Contrary  to  Law. — Definition  </. — A  yerdict,  which  is  improperly 
affacted  by  any  error  of  law  occurring  at  the  trial  of  the  cause  in  which 
it  is  returned,  is  a  verdict  '^oontraiy  to  law." 

From  the  Wayne  Circuit  Court. 

J.  C.  Whitridgej  for  appellant. 
L.  D.  StubbSy  for  appellees. 

BiDDLE,  J. — In  this  action,  the  first  paragraph  of  the 
complaint,  as  originally  filed,  was  withdrawn.  The  case 
stands  upon  the  second  paragraph,  which  may  be  stated 
as  follows : 

That  Thomas  E.  Chandler  and  Franklin  Taylor  were 
and  are  partners,  under  the  name  of  Chandler  &  Taylor ; 
that  the  defendant  was  and  is  a  corporation  in  the  county 
of  Wayne ;  that  Jonas  W.  Yeo  and  Francis  W.  Robin- 
son were  the  agents  of  said  corporation;  that  plaintifis 
proposed  to  said  agents,  in  writing,  to  furnish  them  with 
one  of  the  plaintifis'  Mulay  saw-mills,  with  straight  slides, 
on  board  the  cars  at  Indianapolis,  for  the  price  of  four 
hundred  and  sixty-one  dollars  and  seventy  cents,  to  be 
paid  within  thirty  days  from  the  date  of  delivery;  and  to 
furnifih  one  of  the  plaintifis'  Mulay  saw-mills,  with  curved 
slides,  on  board  the  cars  at  Indianapolis,  for  the  price  of 
four  hundred  and  ninety-five  dollars  and  ninety  cents,  the 
defendant  to  set  up  the  mill  in  both  cases ;  but  if  the 
plaintiff  should  send  a  man  to  set  up  the  mill,  the  price 
of  the  straight  slide  mill  would  be  four  hundred  and 
seventy-eight  dollars  and  eighty  cents,  and  the  curved 
slide  mill  five  hundred  and  thirteen  dollars,  the  defendant 
to  pay  the  travelling  expenses  both  ways  of  the  hand. 
That  the  defendant  afterward  accepted  said  proposition 
by  a  telegraphic  dispatch,  and  ordered  the  plaintifis  to 
ship  to  the  defendant  one  of  their  curved  slide  mills  at 
once ;  that  they  did,  with  all  reasonable  diligence,  so  ship 
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said  mill,  and  delivered  the  same  on  board  the  cars  at  Indi- 
anapolis, which  mill  was  received  and  accepted  by  the 
defendant  on  said  terms ;  whereby  the  defendant  became 
indebted  to  the  plaintiffs  in  the  sum  of  four  hundred  and 
ninety*five  dollars  and  ninety  cents,  payable  in  thirty 
days  from  the  16th  of  April,  1874 ;  demanding  interest 
for  the  unreasonable  delay.    Wherefore,  etc. 

The  proposition  in  writing  to  furnish  the  saw-mill,  and 
the  telegram  accepting  it,  are  made  exhibits  and  filed 
with  the  complaint,  and  are  in  the  following  words : 

Exhibit  B. 
"  Indianapolis,  April  11th,  1874. 

^  Messrs.  Yeo  &  Robinson,  Gentlemen : — ^We  will  fur- 
nish you  one  of  our  Mulay  saw-mills,  with  straight  slides, 
on  board  the  cars  at  Indianapolis,  within  say  80  days,  for 
1461.70 ;  for  curved  slide  mill,  ^95.90 ;  you  to  set  up  the 
mill  in  both  cases ;  but  if  we  send  a  man  to  set  up  the 
mill,  the  price  of  straight  slide  will  be,  on  same  condi- 
tions, ^78.80 ;  and  the  curved  slide,  $513.00.  In  these 
two  last  cases,  we  leave  to  you  to  pay  the  travelling  ex- 
penses both  ways  of  our  hand. 

"  Respectfully, 

**  Chandler  &  Tatlob." 
Exhibit  C. 

"  The  Western  Union  Telegraph  Company,  dated  Rich- 
mond, Ind.,  April  15th,  1874;  received  at  Indianapolis 
10:80  A.  M.  y 

"  To  Chandler  &  Taylor. — 

'^  Ship  curved  slide  mill  to  us  at  once. 

"  Robinson  Mach.  Works." 

The  first  paragraph  of  answer  is  not  in  the  record,  and 
no  question  is  made  upon  it. 

The  second  paragraph  of  answer  is  as  follows : 

That  the  plaintiffs  are  and  were  manufacturers  of 
Mulay  saw-mills;  that  in  consideration  of  the  sum  of 
four  hundred  and  ninety-five  dollars  and  ninety  cents, 
Vol.  LVI.— 87 
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to  be  paid  to  them  by  the  defendanty  they  undertook  to 
make  a  Mulay  saw-mill  for  the  purpose  of  sawing  lumber 
— said  sum  being  a  full  price  for  such  a  mill ;  that,  in  ac- 
cordance with  said  undertaking,  the  plaintiffs  made  and 
shipped  to  the  defendant  one  Mulay  saw-mill,  to  be  used 
for  sawing  lumber,  being  the  same  saw-mill  for  which 
this  suit  is  brought ;  that  defendant  immediately  set  up 
said  mill  with  care,  imd  in  accordance  with  the  directions 
given -by  plain tiffib;  that  said  saw-mill  would  not  saw  and 
work  in  as  good  and  efficient  manner  as  ordinary  Mulay 
saw-mills  do ;  that  upon  erecting  said  mill  the  defendant 
discovered  that  all  the  frame  timbers  in  said  mill  were  of 
pine  wood,  the  most  ot  which  was  sap  pine,  very  soft  and 
knotty, and  entirely  insufficient  to  support  said  mill;  that 
the  frame  of  said  mill  was  made  in  a  poor  and  unwork- 
manlike manner,  so  that  when  said  mill  was  in  operation 
the  frame  thereof  shook  and  vibrated  in  such  a  manner 
that  said  saw  would  not  work  with  accuracy,  and  the 
timber  it  cut  was  uneven  and  unmerchantable.  That  the 
framework  of  said  saw-mill,  owing  to  the  defective  man- 
ner in  which  it  was  made,  and  the  poor  quality  of  tim- 
ber of  which  it  was  made,  was  too  weak  and  insufficient 
to  support  the  saw ;  that  where  the  timbers  of  said  mill 
were  framed  together,  the  same  opened  and  came  apart, 
weakening  the  joints;  that  said  timber  had  not  sufficient 
strength  and  stiffiiess  to  make  a  sufficient  frame  for  the 
same  for  its  support,  and  was  liable  to  give  away  and  fall, 
rendering  the  same  unsafe  and  very  dangerous ;  that,  by 
reason  of  said  defects,  the  said  saw-mill  was  wholly  unfit 
and  unsuited  for  the  purpose  of  sawing  lumber ;  where- 
fore the  mill  was  of  no  value  whatever,  and  the  consider- 
ation for  said  mill  has  entirely  failed.  That  in  endeavoring 
to  fix  said  mill,  and  make  it  work  and  do  such  work  as  it 
was  intended  for,  and  to  remedy  the  defects  above  set 
out,  the  defendant  expended  the  sum  of  one  hundred  and 
fifty  dollars,  which  has  never  been  refunded  by  the  plain* 
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tiffs,  although  demanded,  for  which  amount  the  defeadaot 
claims  judgment.    Wherefore,  etc. 

The  third  paragraph  of  answer  was  a  c^eneral  denial. 

A  demurrer,  aUeging  as  ground  the  ins^ciency  of  the 
£etcts  stated,  was  sustained  to  the  second  paragraph  of 
answer,  and  exception  reserved.  Upon  the  remaining 
issue,  tiiere  was  a  trial  by  the  court ;  finding  for  plaintiff; 
motion  for  a  new  trial  overruled;  exception;  judgment; 
appeal. 

Without  unnecessarily  stating  how  the  questions  in  the 
record  are  evolved,  we  shall  proceed  at  once  to  examine 
them  as  they  are  discussed  by  the  parties  in  their  brie&. 

1.  The  appellant  discusses  the  question  of  an  implied 
warranty  in  the  sale  of  the  saw-mill,  and  insists  that  the 
sale  itself,  by  a  manufacturer,  of  the  thing  he  makes,  im- 
plies  a  warranty,  that  it  is  reasonably  sufficient  for  the 
purpose  it  is  designed  to  perform.  Perhaps,  the  appellant 
states  the  proposition  too  generally;  but  we  are  of  the 
opinion,  that,  when  a  manufacturer  undertakes  with  a 
purchaser  to  manufacture  an  article  at  a  fair  price,  for  a 
special  purpose,  there  is  an  implied  warranty  that  tbe 
article  is  reasonably  fit  for  the  purpose  designed. 

The  following  authorities,  we  believe,  will  fully  sustain 
this  proposition :  Brenton  v.  Davis,  8  Blapkf.  817 ;  Pa^e 
v.  Fordy  12  Ind.  46;  Howard  v.  Hoey,  28  Wend.  860; 
Getty  V.  Rountree,  2  Chimd.  28 ;  Walton  v.  Cody,  1  Wig. 
420 ;  Fisk  v.  Tank,  12  Wis.  276 ;  Rodgers  v.  Niles,  11  O. 
S.  48. 

But  the  implied  warranty  will  not  go  beyond  the  thing 
warranted,  and  the  purpose  to  which  it  is  applicable  and 
for  which  it  is  designed.  To  apply  these  principles  to  the 
case  before  us,  we  think  that  the  sale  of  the  saw-mill  in 
controversy,  by  the  manufacturer,  for  a  fair  price,  carried 
with  it  an  implied  warranty,  that  it  would  reasonably  per- 
form all  the  operations  and  purposes  that  a  Chandler  ft 
Taylor  curved  slide  Mulay  saw-mill  ought  reasonably  to 
perform ;  but  such  warranty  would  not  extend  to  the  per- 
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formanceB  and  purposes  of  other  kinds  of  saw-mills,  nor 
to  other  kinds  of  Malay  saw-mills,  nor  to  other  kinds  of 
curved  slide  Mulay  saw-mills,  which  might  be  constructed 
for  other  operations  and  purposes. 

2.  The  appellant  insists,  that,  under  this  rule  of  im* 
plied  warranty,  the  second  paragraph  of  the  answer  is 
sufficient,  but  it  seems  to  us  that  some  of  the  averments 
it  contains  are  defective,  and  that  it  lacks  certain  other 
averments  essential  to  its  sufficiency.  One  averment  is, 
^^  that  said  saw-mill  would ,  not  saw  and  work  in  as  good 
and  efficient  manner  as  ordinary  Mulay  saw-mills  do." 
There  is  no  implied  warranty  that  it  would  so  saw  and 
work,  but  there  is  an  implied  warranty  that  it  would  saw 
and  work  as  well  as  ordinary  Chandler  A  Taylor  curved 
slide  Mulay  saw-mills  would  saw  and  work.  There  is  no 
warranty  that  it  would  saw  and  work  as  well  as  any 
other  kind  of  a  saw-mill. 

There  is  also  an  averment,  ^'  that,  by  reason  of  said  de- 
fects, the  said  saw-mill  was  wholly  unfit  and  unsuited  for 
the  purpose  of  sawing  lumber."  The  word  lumber  here 
is  used  in  its  general  sense,  and  includes  all  kinds  or  any 
kind  of  lumber.  There  is  no  implied  warranty  that  the 
mill  would  saw  lumber  in  its  general  sense.  There  is  an 
implied  warranty  that  it  would  saw  whatever  kind  of 
lumber  a  Chandler  &  Taylor  curved  slide  Mulay  saw-mill 
ought  reasonably  to  saw ;  but  what  kind  of  lumber  the 
mill  in  controversy  was  made  for  the  purpose  of  sawing, 
or  whether  it  was  made  for  the  purpose  of  sawing  all 
kinds  or  any  kind  of  lumber,  is  nowhere  averred. 

There  is  no  sufficient  averment  that  the  mill  was  ever 
tested.  True,  there  is  an  averment  "  that  defendant  im- 
mediately set  up  said  mill  with  care,  and  in  accordance 
with  the  directions  given  by  the  plaintiff,"  that  it  would 
not  saw,  etc.,  but  there  is  no  averment  in  what  way  it  was 
tested,  and  no  traversable  averment  that  it  was  ever  tested 
at  all.    These  facts  are  left  to  inference;  they  are  not 
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alleged.  The  Ijafayette  Agricultural  Works  v.  Phillips^  47 
Ind.  269. 

For  these  reasons,  we  must  hold  the  second  paragraph 
of  answer  insufficient. 

8.  During  the  trial  of  the  cause,  and  while  Henry  E. 
Robinson,  a.  competent  witness,  was  on  the  stand  for  the 
defendant,  and  after  having  testified  that  he  wrote  and  sent 
the  telegram,  set  out  in  the  complaint  as  accepting  the 
appellees'  proposition,  and  ordering  the  shipment  of  the 
mill  to  appellant,  the  defendant  asked  said  witness  the  fol- 
lowing questions : 

^'  State  whether  or  not  you  sent  the  telegram  marked 
Exhibit  C.  to  plaintiffs,  and,  if  so,  state  what  it  was  in  re- 
sponse to  from  them,  if  any  thing  ? 

*^  If  you  sent  the  telegram  marked  Exhibit  C.  to  the 
plaintifis,  state  whether  or  not  it  was  in  response  to  any 
proposition  sent  by  plaintifi  to  defendant,  and,  if  so,  state 
what  proposition  it  was  in  response  to  ?" 

These  questions  were  objected  to,  and  the  objections 
sustained.  ^^  But  the  court,  at  the  same  time,  stated,  that, 
though  he  would  not  permit  the  witness  to  state  what 
proposition  Exhibit  C.  was  sent  in  response  to,  he  might 
state  what  propositions  of  the  plaintiffii  the  defendant  had 
received,  and  what  propositions  of  defendant  were  before 
him  at  the  time  Exhibit  C.  was  written  and  sent." 

It  seems  to  us  there  is  no  error  in  this  ruling.  What- 
ever written  proposition  was  made  by  the  appellees  to 
sell  the  mill  to  the  appellant,  and  the  telegram  of  the  ap- 
pellant accepting  the  proposition,  together  constituted  a 
written  contract,  which  could  not  be  changed,  either  in 
the  words  or  intention  of  the  parties,  by  parol  evidence ; 
and  which  proposition  was  accepted  by  the  telegram, 
would  be  a  question  of  construction  for  the  court,  when 
they  were  all  brought  before  it.  It  was  not  wrong  there- 
fore to  refuse  to  allow  the  appellant  to  show  by  parol 
evidence,  to  which  proposition  the  telegram  was  applica- 
ble.   The  court  offered  to  the  appellant  all  the  rights  the 
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law  gave  her.  It  does  not  seem  that  she  availed  herself 
of  them,  and  not  having  done  so  then,  it  is  too  late  now 
to  complain.  Besides,  there  is  a  necessary  rule  of  prac- 
tice which  was  not  fulfilled  hy  the  appellant  in  presenting 
the  question.  It  is  nowhere  shown  what  evidence  the 
appellant  expected  to  elicit  from  the  witness — ^no  propo- 
sition was  made  to  the  court  to  prove  any  fact.  We  can 
hdt  know  from  the  record,  whether  the  answers  to  the 
questions,  if  they  had  been  allowed,  would  have  been  in 
favor  of  or  against  the  appellant ;  hence  the  necessity  of 
the  rule.  Without  such  a  rule  of  practice,  a  party  might 
experiment  upon  the  opinions  of  the  court,  and  thus  get  ap- 
parent error  in  the  record,  and  obtain  the  reversal  of  a 
judgment,  when,  in  fact,  he  was  not  injured  in  the  least. 
Adams  v.  Cosby ^  48  Ind.  158;  The  Presbyterian  Church  of 
Boanoke  v.  Horton,  50  Ind.  223 ;  The  Baltimore^  etc^  B^ 
B.  Co.  V.  Lansing^  52  Ind.  229. 

4.  That  the  finding  of  the  court  is  contrary  to  the 
evidence,  is  urged  upon  us  at  length ;  the  principal  argu- 
ment in  support  of  the  proposition  being,  that  the  evidence 
does  not  show  a  definite  acceptance  of  the  identical  prop- 
osition made  for  the  sale  of  the  mill. 

The  proposition  to  sell  the  mill,  made  by  the  appellees 
to  the  appellant  and  set  forth  in  the  complaint,  bears 
date,  Indianapolis,  April  11th,  1874.  The  telegram  set  out 
in  the  complaint,  as  an  answer  to  the  proposition,  is 
dated,  Richmond,  Ind.,  April  15th,  1874.  The  propo- 
sition and  the  telegram  were  both  put  in  evidence  before 
the  court.  In  a  postscript  to  a  letter  written  by  the  ap- 
pellant, dated  Richmond,  Ind.,  April  15th,  1874,  and 
addressed  to  the  appellees,  at  Indianapolis,  Ind.,  and 
also  put  in  evidence,  we  find  the  following  words :  "  We 
ordered  the  curved  slide  mill  to-day  by  telegraph.''  This 
letter  and  the  telegram  bear  the  same  date.  There  ai*c 
numerous  other  letters  and  telegrams  in  the  evidence, 
but  in  no  one  can  we  find  a  proposition  to  sell  a  mill, 
nor  an  acceptance  of  any  proposition,  nor  an  order  to 
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ship  a  mill,  except  iu  the  letter  and  telegram  set  forth  in 
the  complaint.  These  show  a  proposition  to  sell  the  mill 
at  a  definite  price  and  on  specific  terms,  and  an  order  to 
ship  the  mill ;  and  the  evidence  throughout  abundantly 
shows  that  the  mill  was  shipped  by  the  appellees,  and 
received  by  the  appellant.  This  seems  to  us  a  very  strong 
chain  of  evidence ;  at  least,  it  convinces  us  unequivocally 
that  it  fully  supports  the  finding  by  the  court. 

5.  That  the  ^'  verdict "  is  contrary  to  law,  is  the  last 
proposition  insisted  upon  by  the  appellant  to  reverse 
the  judgment;  and  it  seems  to  us  that  the . appellant's 
argument  under  this  head  goes  more  against  the  evi- 
dence that  supports  the  finding,  than  against  any  rule 
of  law  that  was  applied  to  the  case.  It  is  not  always 
easy  to  define  a  verdict  contrary  to  law.  In  the  case  of 
Bosseker  v.  Cramer^  18  Ind.  44,  "Worden,  J.,  in  delivering 
the  opinion  of  this  court,  says:  "We  think  that  a 
verdict  which  is  contrary  to  law,  is  one  which  is  con- 
trary to  the  principles  of  law  as  applied  to  the  facts 
which  the  jury  were  called  upon  to  try;  contrary  to  the 
principles  of  law  which  should  govern  the  cause."  "We 
fully  approve  of  this  general  definition.  That  a  verdict 
is  contrary  to  law,  is  one  of  the  causes  for  which  a  ne\iir 
trial  may  be  granted  under  our  code ;  and  we  think,  in 
the  meaning  of  the  code,  that  a  verdict,  which  is  improp- 
erly affected  by  any  error  of  law  occurring  at  the  trial, 
is  a  verdict  contrary  to  law.  If  we  are  right  in  holding 
that  the  court  committed  no  error  in  refusing  to  allow 
the  witness  Robinson  to  answer  the  questions  propounded 
to  him  by  the  appellant,  then  we  think  the  verdict  is 
not  contrary  to  law ;  for  that  was  the  only  question  of 
law  raised  at  the  trial  of  the  cause. 

Having  thus  examined  all  the  questions  discussed  by 
the  appellant,  and  finding  no  error  in  the  record,  the 
judgment  must  be  affirmed,  with  costs. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  n  rehearing  oyerruled. 


584 


SUPREME  COUKT  OF  INDIANA. 


Yeatch  «.  The  Stele. 


(56~ft5i 
140  308 
140    305 


Vbatch  V,  The  State. 

Cbiminai*  Law. — Arrett  t^JudgtueiU, — QrandJury, — ^AU^jed  inegtilarttj  in 
the  selection  or  empanelling  of  a  grand  jnrj  is  not  ground  for  a  motion 
in  anest  of  judgment  upon  an  indictment  found  and  returned  bj  suck 
grand  }ury. 

Same. — IndieimenL — Murder  in  Furat  Decree. — ^An  indictment  for  murder  in 
the  first  d^^ee  charged,  that,  on,  etc.,  at,  etc.,  the  defendant  ''did  then 
and  there  unlawfully,  feloniously,  purposely,  and  with  premeditated 
malice,  kill  and  murder"  one  A.  B.,  ''by  then  and  there  feloniously, pur- 
posely, and  with  premeditated  malice,  shooting  and  mortally  wounding 
the  body  and  person  ol  said"  A,  B.,  "with  a  gun  loaded  with  gun-pow- 
der and  leaden  balls,  which  he,"  the  defendant,  "then  and  there  in  his 
hands  had  and  held,"  etc. 

Held,  on  motion  in  arrest,  that  the  indictment  is  sufficient. 

Same. —  WUneas. — Oredibility  of. — IngtriteUon  to  Jury. — Drf€ndaM^9  Teatmo- 
ny. — On  the  trial  of  a  cause  wherein  the  defendant  testifies  as  a  witness 
in  his  own  behalf,  it  is  error  in  the  court  to  instruct  the  jury,  in  relation 
to  the  credibility  of  such  witness,  that  "one  interested  will  not  usually 
be  as  honest  and  candid  as  one  not  so." 

From  the  Marion  Criminal  Circuit  Court. 

B.  F.  Darns  and  J.  L.  Mason,  for  appellant. 

C.  A.  Buskirkj  Attorney  General,- for  the  State. 

NiBLACK,  J. — This  was  a  criminal  prosecution  hased  on 
an  indictment  for  murder  in  the  first  degree.  There  was 
a  verdict,  finding  the^^appellant  guilty  of  manslaughter, 
and  fixing  his  punishment  at  twenty-one  years  in  the 
state-prison.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  severally  made  and  overruled,  and  there 
was  judgment  on  the  verdict. 

We  will  first  consider  the  motion  in  arrest  of  judgment, 
as  it  raises  the  question  of  the  sufficiency  of  the  indict- 
ment. 

The  causes  which  were  assigned  in  arrest  of  the  judg* 
ment,  as  we  construe  the  legal  import  of  the  language  in 
which  they  are  stated,  assisted  as  we  have  been  by  the 
brief  of  counsel,  were,  in  substance  : 

1.  That  the  grand  jury  which  found  the  indictment 
had  no  legal  authority  to  enquire  into  the  oftence  charged, 
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because  such  grand  jury  consisted  of  twelve  men,  when 
the  law  at  that  time  provided  that  a  grand  jury  should 
consist  of  six  men  only. 

2.  That  the  facts  charged  did  not  constitute  a  public 
offence. 

The  question  presented  in  the  cause  first  assigned  was 
one  which  could  not  be  considered  under  a  motion  in 
arrest  of  judgment.  It  involved  an  enquiry  into  the  man- 
ner of  the  organization  of  the  grand  jury,  and  not  as  to 
its  jurisdiction  over  the  offence.  2  B.  S.  1876,  p.  409,  sec. 
144 ;  Mullen  v.  The  State,  50  Ind.  169 ;  Bond  v.  The  State, 
52  Ind.  457 ;  Dillon  v.  The  State,  9  Ind.  408 ;  Meiers  v.  7%e 
State,  ante,  p.  836.  K  the  question  presented  could  have 
been  thus  raised,  the  objection  seems  to  us  to  have  been,  at 
all  events,  an  invalid  one.   See  The  State  v.  May,  50  Ind.  170. 

The  substantia]  part  of  the  indictment,  which  we  quote 
in  considering  the  second  assigned  cause,  was  as  follows : 

<^  The  grand  jurors  for  the  county  of  Marion,  and  State 
of  Indiana,  upon  their  oaths  present  that  Lewis  Yeatch,  on 
the  16th  day  of  August,  A.  D.  1875,  at  and  in  the  county 
of  Marion,  and  State  aforesaid,  did  then  and  there  unlaw- 
fully, feloniously,  purposely,  and  with  premeditated  malice, 
kill  and  murder  Melvin  Murray,  by  then  and  there  feloni- 
ously,« purposely,  and  with  premeditated  malice,  shooting 
and  mortally  wounding  the  body  and  person  of  said 
Melvin  Murray,  with  a  gun  loaded  with  gun-powder  and 
leaden  balls,  which  he,  the  said  Lewis  Yeatch,  then  and 
there  in  his  hands  had  and  held,  and  so  the  jurors  afore- 
said, on  their  oaths  aforesaid,  do  charge  and  present  that 
on  the  day  aforesaid,  in  the  manner  and  form  aforesaid, 
the  said  Lewis  Yeatch  did  feloniously,  purposely,  and  with 
premeditated  malice,  kill  and  murder  the  said  Melvin 
Murray,  contrary  to  the  form  of  the  statute,"  etc. 

The  indictment,  it  seems  to  us,  contained  a  valid  charge 
of  murder  in  the  first  degree  against  the  appellant,  and 
hence  the  facts  charged  in  it  did  constitute  a  public  offence. 

The  case  of  Shepherd  v.  The  Stof'i.  64  Ind.  25,  is  quoted 
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by  counsel  for  the  appellant  as  an  authority  against  the 
sufficiency  of  the  indictment  in  this  case,  but  we  do  not 
so  regard  it.  The  uncertainty  which  was  held  to  exist  in 
the  indictment  in  that  case,  as  to  the  manner  in  which  the 
deceased  came  to  his  death,  is  not  found  in  this  indict- 
ment. A  brief  comparison  of  the  two  indictments  is 
sufficient  to  illustrate  the  difference  between  them. 

It  seems  to  us  quite  obvious,  that  the  court  did  not  err 
in  refusing  to  arrest  the  judgment. 

On  the  trial  the  appellant  testified,  as  a  witness,  in  his 
own  behalf,  concerning  matters  material  to  the  merits  of 
the  cause. 

In  regard  to  the  testimony  thus  given  by  the  appel- 
lant, the  court  instructed  the  jury  in  these  words : 

'<  The  defendant  has  testified  in  his  own  behalf.  His 
testimony,  however,  is  subject  to  the  usual  tests  of  credi- 
bility as  other  interested  witnesses.  One  interested  will 
not  usually  be  as  honest  and  candid  as  one  not  so." 

In  the  case  of  Greer  v.  The  Stdtey  58  Ind.  420,  an  in- 
struction substantially  the  same,  and  practically  in  the 
same  language  as  the  one  above  quoted,  was  considered 
and  ruled  upon  by  this  court.  It  concluded  with  the 
identical  words,  that  ^'  one  interested  will  not,  usually,  be 
as  honest  and  candid  as  one  not  so."  • 

WoRDEN,  J.,  in  delivering  the  opinion  in  that  case,  said: 

"  "We  think  the  court  erred  in  giving  the  latter  part  of 
the  charge.  The  idea  is  conveyed  by  the  charge,  that,  in 
a  majority  of  instances,  or  as  a  usual  rule,  subject  of 
course  to  exceptions,  persons  interested  will  not  be  as 
honest  and  candid  as  those  who  are*  not  interested.  This 
may  be  true,  in  point  of  fact,  and  if  so,  it  is  a  sad  com- 
mentary upon  the  honesty  and  candor  of  a  majority  of 
mankind.  But,  if  the  proposition  be  true,  it  is  not  a  legal 
presumption,  but  matter  of  fact,  of  which  the  jury  were 
the  exclusive  judges,  and  concerning  which  the  court 
could  not,  without  going  out  of  its  province,  undertake  to 
instruct  them. 
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"  It  was  the  exclusive  province  of  the  jury  to  determine, 
from  their  knowledge  of  mankind,  from  the  evidence  in 
the  cause,  and  from  the  appearance  and  manner  of  the 
witness,  what  credit  was  due  to  his  evidence,  and  whether 
any,  and  if  so,  how  much,  credence  should  be  withheld  in 
consequence  of  his  interest  in  the  cause.  It  was,  in  short, 
the  exclusive  province  of  the  jury  to  determine  whether 
one  interested  would  or  would  not  usually  be  as  honest 
and  candid  as  one  not  interested.'' 

We  may  add,  that  the  charge  in  this  case  was  too  gen- 
eral and  indiscriminate  in  its  terms.  It  made  no  exception 
in  favor  of  witnesses  whose  interests  are  but  nominal,  and 
did  injustice,  we  think,  to  interested  witnesses  as  a  class. 
It  certainly  does  not  follow,  as  a  legal  conclusion,  that, 
because  a  person  has  an  interest  in  the  result  of  a  suit, 
he  will  generally  make  a  dishonest  and  uncandid  witness. 
Like  other  witnesses,  the  credibility  of  an  intei^sted 
witness  depends  on  all  the  facts  and  circumstances  of  each 
particular  case,  and  not  upon  any  rule  so  general  as  that 
laid  down  by  the  court  below. 

We  think  the  charge  was  calculated  to  make  an  erro- 
neous impression  on  the  minds  of  the  jury,  while  consid- 
ering the  credibility  of  the  appellant's  testimony,  and 
must  presume  that  the  jury  were  misled  by  it.  For  that 
reason,  the  judgment  will  have  to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded,  for 
a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of 
the  prisoner. 
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PRAcncB. — MoHon  to  Strike  OuL — Bill  of  Exeeptimx. — ^The  action  of  a  oovrt 
in  overruling  a  motion  to  strike  out  a  portion  of  a  pleading  will  not  be 
considered  bj  the  Supreme  Gburt,  when  neither  the  motion,  the  decision 
of  the  court  thereon,  nor  an  exception  thereto  is  made  part  of  the  record 
by  a  proper  biU  of  exceptions. 

Evidence. — Tretpaw, — Proof  of  TUU. — ^Where,  on  the  trial  of  an  action  for 
trespass  on  land,  wherein  the  complaint  alleges  fee-simple  title  in  the 
plaintiff  to  the  loeut  in  quo,  without  alleging  his  possession,  the  plaintiff, 
by  deed,  shows  title  in  a  third  person,  he  can  not  prove  fee-simple  title  in 
himself,  without  which  proof  he  can  not  recover,  except  by  the  produc- 
tion in  evidence  of  the  proper  title  deeds. 

Same. — Oonstruaive  Ponetnon, — Simple  proof  of  the  plaintiff's  title  to  the 
loau  in  qtto  draws  after  it  a  constructive  possession,  sufficient  to  enable 
him,  in  the  absence  of  evidence  of  an  adverse  possession  thereof,  to  re- 
cover for  a  trespass  thereon. 

Same. — Instruction  to  Jury, — AjBswning  FaoL — On  the  trial  of  such  action,  in 
giving  an  instruction  to  the  jury  in  relation  to  evidence  introduced  of  the 
plaintiff's  title  to  the  locu»  in  quo,  it  is  error  in  the  court  to  assume  there- 
in that  parol  evidence  of  such  fact  had  been  given  without  objection 
thereto  by  the  defendant,  and  to  instruct  them  that  such  evidence,  so 
given,  is  sufficient. 

Same.— JRassessum  of  Loqis  in  Quo  in  Stranger. — Coniraet  <^SaU, — ^Where,  in 
such  case,  there  is  evidence  tending  to  show,  that,  prior  to  the  commis- 
sion of  the  trespass  alleged,  the  plaintiff  had  delivered  possession  of  the 
loeuB  in  quo  to  a  third  person,  pursuant  to  a  contract  of  sale  of  the  same 
by  the  former  to  the  latter,  it  is  error  in  the  court  to  refuse  to  instruct 
the  jury,  that,  if  such  possession  was  delivered  pursuant  to  a  contract  of 
sale,  evidenced  by  a  written  memorandum  thereof,  and  rach  sale  had  not 
been  rescinded,  the  plaintiff  could  not  recover. 

From  the  Decatur  Circuit  Court, 

S.  A.  Bonner^  J.  L.  Bracken  and  B.  W.  Wilson,  for  appel- 
lant. 
J.  D.  Miller  and  J.  S.  Scobey,  for  appellee. 

Howe,  J. — In  this  action,  the  appellee  was  plaintift',  and 
the  appellant  was  defendant,  in  the  court  below. 

In  his  complaint,  the  appellee  alleged,  in  substance,  that, 
before  and  at  the  time  of  the  commission  by  appellant  of 
the  grievances  thereinafter  stated,  the  appellee  was  the 
owner  in  fee-simple  of  the  east  half  of  the  north-west 
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quarter  of  section  eleven,  town  ten  north,  of  range  nine 
east,  except  that  part  thereof  lying  north  of  the  track  of 
the  I.,  C.  &  L.  Railroad ;  that  upon  said  tract  of  land,  so 
owned  by  appellee,  on  the  east  side  thereof  and  adjacent 
to  the  city  of  Greensburgh,  was  situated  a  frame  dwell- 
ing-house, of  the  value  of  six  hundred  dollars;  that  on 

the day  of  January,  1869,  the  appellant,  without 

the  leave  or  license  of  the  appellee,  wrongfully  entered 
upon  said  premises,  and  then  and  there  purposely  and 
unlawfully  set  fire  to  and  burned  said  dwelling-house, 
then  and  there  situate,  and  destroyed  the  same,  of  the 
value  aforesaid,  to  the  damage  of  the  appellee  in  said 
sum  of  six  hundred  dollars;  for  which  said  sum,  with 

interest  thereon  from  said day  of  January,  1869,  in 

all  the  sum  of  one  thousand  dollars,  and  for  other  proper 
relief,  the  appellee  demanded  judgment. 

Appellant  moved  the  court  below,  in  writing,  to  strike 
out  a  part  of  appellee's  complaint,  which  motion  was 
overruled  by  the  court,  and  to  this  decision  the  appellant 
excepted. 

The  appellant  demurred  to  the  appellee's  complaint  for 
the  alleged  insufficiency  of  the  facts  stated  therein  to  con- 
stitute a  cause  of  action,  which  demurrer  was  overruled 
by  the  court,  and  appellant  excepted. 

Appellant  answered  the  complaint  by  a  general  denial ; 
and  the  action  being  at  issue  was  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellee,  assessing  his  dam* 
ages  at  three  hundred  and  five  dollars  and  forty  cents. 
On  written  causes  filed,  appellant  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled  by  the  court, 
and  to  this  decision  appellant  excepted.  And  judgment 
was  rendered  upon  the  verdict,  from  which  judgment  this 
appeal  is  now  prosecuted. 

In  this  court,  the  appellant  has  assigned  a  number  of 
alleged  errors  of  the  court  below,  but  the  larger  part  of 
them  are  merely  causes  for  a  new  trial,  and  are  improp- 
erly assigned  as  errors  in  this  court.    The  overruling  by 
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the  court  below  of  appellant's  motion  to  strike  out  part 
of  appellee's  complaint  is  assigned  as  error.  But  this 
motion^  the  decision  of  the  court  thereon,  and  appellant's 
exception  thereto  were  not  made  part  of  the  record  by  a 
proper  bill  of  exceptions,  and,  therefore,  this  alleged 
error  presents  no  question  for  our  consideration. 

The  overruling  of  appellant's  demurrer  to  the  com- 
plaint, by  the  court  below,  is  also  assigned  as  error. 
Appellant's  counsel  have  failed,  in  their  argument,  to 
point  out  any  objection  to  the  complaint ;  and  it  seems  to 
us  that  the  facts  stated  are  sufficient  to  constitute  a  cause 
of  action. 

The  last  alleged  error,  assigned  by  the  appellant,  is  the 
overruling  by  the  court  below  of  her  motion  for  a  new 
trial.  There  were  many  alleged  causes  for  a  new  trial 
assigned  by  the  appellant,  in  her  motion  therefor ;  but  we 
shall  consider  only  such  of  them  as  appellant's  learned 
counsel  have  directed  our  attention  to,  in  their  argument 
of  this  cause  in  this  court.  Appellant's  counsel  say: 
"First,  then,  this  being  an  action  of  trespass,  it  was  nec- 
essary for  the  plaintiff  below  to  show  that  he  was  in 
possession  of  the  property  on  which  the  trespass  was 
committed,  and  had  a  right  to  that  possession."  It  is 
conceded,  however,  by  appellant's  attorneys,  that,  under 
the  law  of  this  State,  proof  of  the  appellee's  title  to  the 
locus  in  quo  would  have  drawn  after  it  such  a  constructive 
possession,  as  would  have  enabled  the  appellee  to  maintain 
the  action,  unless  there  appeared  to  have  been  an  adverse 
possession.  Wood  v.  ManaeUy  8  Blackf.  125,  SavA  v* 
Heath,  8  Blackf.  575,  and  Barber  v.  Barber,  21  Ind.  468. 

It  is  insisted  by  appellant,  with  much  force,  tibat  while 
the  appellee  utterly  failed  to  make  any  sufficient  proof  of 
his  title  to  the  premises,  on  which  the  trespass  was  alleged 
to  have  been  committed,  he  not  only  failed  to  prove  any 
possession,  actual  or  constructive,  of  said  premises  by 
himself,  but  also  showed  very  conclusively  by  his  own 
evidence,  as  a  witness  in  his  own  behalf,  that  he  was  not 
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in,  and  had  no  right  to,  the  poBsession  of  said  premises, 
when  the  alleged  trespass  was  committed.  And  in  this 
position,  in  our  opinion,  the  appellant  is  fully  sustained  hy 
the  record  of  this  cause.  In  regard  to  the  possession  of 
the  premises  at  the  time  the  house  was  burned,  the  appel- 
lee, when  asked  about  a  negotiation  between  himself  and 
one  William  Devine,  testified  as  follows : 

^^  We  had,  in  terms,  agreed  upon  a  trade  of  two  acres  of 
ground,  in  connection  with  this  house,  to  be  conveyed  to 
Devine  for  the  house  where  Devine  lived,  by  the  Magnolia 
House,  and  I  waa  to  furnish  him  timber  to  make  sills  for 
an  addition  he  was  to  make  to  the  house.  He  had  taken 
possession  of  the  house,  and  had  the  sills  there  on  the 
ground." 

Under  this  evidence,  and  it  is  uncontradicted  and 
strongly  corroborated  by  the  evidence  of  other  witnesses, 
it  is  clear  to  our  minds,  that  the  appellee  had  neither  the 
possession,  nor  the  right  to  the  possession,  of  the  locus 
in  quOy  at  the  time  the  alleged  trespass  was  committed 
thereon. 

But  it  will  be  seen,  from  the  averments  of  his  com- 
plaint, that  the  appellee  has  alleged  his  title  only, 
without  alleging  his  possession,  in  this  cause.  In  such  a 
case,  the  doctrine  was  laid  down  by  this  court,  in  the  case 
of  Barber  v.  Barber ^  supra,  that  the  plaintiif  could  not 
recover  without  proving  his  title,  "  in  view  of  the  rule 
that  the  allegations  and  the  proois  must  correspond."  In 
the  case  at  bar,  it  seems  to  us  that  the  appellee  wholly 
failed  to  make  any  proof  whatever  of  his  title.  Indeed, 
so  far  from  proving  title  in  himself  to  the  locus  in  quo^  the 
record  shows  that  the  appellee  gave  in  evidence  a  deed, 
conveying  the  premises  to  one  John  F.  Stevens,  and, 
for  aught  else  that  appeared  in  evidence,  the  title  to  the 
premises  remained  in  Stevens  until  after  the  trial  in  the 
court  below.  Having  shown  title  to  the  premises  in 
Stevens,  by  deed  of  conveyance,  no  parol  evidence,  and 
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nothing,  in  fact,  but  his  deed,  would  suffice  to  show  that 
he  had  parted  with  the  title. 

We  pass  now  to  the  consideration  of  the  instructions 
given,  or  refused,  by  the  court  below,  to  the  jury  trying 
the  cause,  where  the  action  of  the  court  was  assigned  as  a 
reason  for  a  new  trial,  in  appellant's  motion  therefor,  and 
is  complained  of  as  erroneous  in  this  court  At  the  ap- 
pellee's request,  the  court  below  gave  the  jury  the  follow- 
ing instruction : 

^'  It  is  not  necessary  to  the  plaintifi''s  case,  that  he  should 
have  shown  in  evidence  a  deed  of  conveyance  to  him  for 
the  premises  on  which  said  house  was  situated.  The  de- 
fendant on  the  trial  might  have  required  such  deed  to  be 
shown  in  evidence,  by  objecting  to  the  proof  of  title  by 
parol.  But,  if  such  parol  proof  was  introduced  to  the 
jury,  without  objection  by  the  defendant  at  the  time,  she 
can  not,  on  argument,  be  heard  to  object ;  such  objection, 
on  argument,  comes  too  late." 

In  our  opinion,  this  instruction  was  erroneous.  It  was 
not  applicable  to  the  facts  of  this  case,  as  shown  by  the 
evidence.  It  assumed  as  matter  of  law,  and  so  informed 
the  jury,  that  the  appellee  had  made  parol  proof  of  his 
title  to  the  locus  in  quo  without  objection  by  the  appellant. 
The  title  alleged  by  appellee  in  his  complaint  was  a  fee- 
simple  title,  and  such  a  title  he  was  required  to  prove ; 
else  the  allegation  and  the  proof  would  not  correspond. 
It  may  well  be  doubted,  if  an  alleged  title  in  fee-simple 
can  be  properly  proved  in  any  other  mode  than  by  the 
title  deeds.  But  that  is  a  question  we  need  not  now  de- 
cide. In  this  case,  as  we  have  already  seen,  the  appellee 
had  shown,  by  deed,  a  title  to  the  premises  in  John  F. 
Stevens,  and,  having  introduced  this  evidence,  the  appel- 
lee could  not,  in  our  opinion,  prove  a  fee-simple  title  to 
the  premises  in  himself  in  any  other  way  than  by  the  pro- 
duction in  evidence  of  the  proper  title  deeds. 

The  appellant  requested  the  court  below  to  give  the 
jury  the  following  instructions: 
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*^  If  the  jury  believe  from  the  evidence,  that  the  plain- 
tiff, before  the  burning,  sold,  by  written  memorandum 
signed  by  the  parties,  the  property  in  controversy  to 
William  Devine,  and  put  him  in  possession  of  the  same, 
and  there  has  been  no  rescission  of  said  contract,  then 
the  property  was  the  property  of  Devine,  and  the  plain- 
tiff can  not  recover." 

This  instruction  was  refused,  and  an  exception  saved 
by  the  appellant  to  the  ruling  of  the  court.  It  seems  to 
us,  that  this  instruction  should  have  been  given  to  the 
jury.  There  was  evidence  before  the  jury,  tending  to 
show  that  the  appellee,  before  the  house  was  burned, 
had  agreed  with  Devine  to  exchange  the  house  and  two 
acres  of  ground  for  certain  property  owned  by  Devine.' 
The  appellee  had  put  Devine  in  possession  of  the  house, 
and,  in  pursuance  of  their  trade,  he  had  furnished  Devine 
with  sills  for  an  addition  to  the  house,  which  were  on  the 
ground  and  partially  framed.  Devine's  wife  had  cleaned 
up  the  house,  preparatory  to  his  occupation  of  it.  The 
appellee  had  testified,  that  he  was  unable  to  state  whether 
there  was  any  memorandum  of  the  terms  of  the  trade 
written  or  signed.  But  it  was  a  proper  question,  we 
think,  for  the  jury  to  determine,  from  the  evidence  before 
them,  whether  the  appellee  or  Devine  owned  the  house 
at  the  time  it  was  burned.  This  question  would  have 
been  left  to  the  jury  very  fairly  by  the  instruction  asked 
for,  and  we  think  it  should  have  been  given.  Certainly, 
if  the  house  was  the  property  of  Devine,  the  appellee 
ought  not  to  recover  damages  for  its  destruction.  Thomp- 
son  V.  NortoUj  14  Ind.  187,  and  MiUigan  v.  Poofe,  85  Ind. 
64. 

Exceptions  were  duly  saved  by  the  appellant  to  other 
decisions  of  the  court  below,  on  the  trial  of  this  cause ; 
which  decisions  were  duly  assigned  as  alleged  causes  for 
a  new  trial,  in  the  motion  therefor.  But  these  decisions 
may  not  be  repeated  in  another  trial  of  this  action ;  and 
Vol.  LVI.— 88 
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having  reached  the  conclusion,  in  what  we  have  already 
said,  that  a  new  trial  should  have  heen  granted,  it  would 
be  unnecessary,  and  perhaps  unprofitable,  to  extend  this 
opinion  beyond  its  present  limits.  For  the  reasons 
already  given  in  our  opinion,  the  court  below  erred,  in 
overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee,  and  the  cause  remanded,  for  a  new 
trial. 


ElQBNMANN  BT  AL.  V.  BaCKOF. 

^^  036.  Fleadiho.— Cbif^tfU  <m  Pnminmy  NoU,Stifficiency  o/.^-Failwre  to  f^ 
Copy. — VerdieL — Supreme  Court, — ^In  an  action  npon  a  promissoTy  note,  a 
failure  to  file  a  copy  thereof  with  the  complaint  is  ground  for  demnrrer ; 
but,  if  no  demurrer  therefor  be  filed,  such  defect  will  be  healed  by  the 
▼erdict,  and  the  sufficiency  of  the  complaint  can  not,  for  that  defect,  be 
called  in  question,  on  appeal  to  the  Supreme  Court 

Prom  the  Spencer  Circuit  Court. 

Q.  L.  Reinhard  and  E.  M,  Swarij  for  appellants. 
C.  L.  Wedding^  for  appellee. 

BiDDLB,  J. — Complaint  on  a  promissory  note,  made  by 
the  appellants  to  the  appellee. 

Answer :  General  denial. 

Trial  by  the  court;  finding  for  the  appellee;  motion 
for  a  new  trial  overruled;  exception;  judgment;  appeal. 

Assignments  of  error : 

1st.    Overruling  the  motion  for  a  new  trial;  and, 

2d.    Insufficiency  of  the  complaint. 

No  demurrer  had  been  filed  to  the  complaint.  The 
ground  alleged  against  it  under  the  assignment  is,  that  a 
copy  of  the  note  was  not  filed  with  it.  This  is  true, 
although  the  complaint  states  that  such  copy  was  filed, 
and  would  have  been  good  ground  for  a  demurrer;  but 
the  defect  is  healed  by  the  verdict.    This  point  has  been 
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directly  settled  in  the  case  of  Westfall  v.  Stark,  24  lud.  877. 
The  doctrine  of  common  law  intendment  after  verdict, 
and  the  construction  of  section  101,  2  R.  8.  1876,  p.  83, 
have  been  too  frequently  decided,  and  the  reasons  given,  to 
need  repeating  here.  Tomlinson  v.  Hamilton^  27  Ind.  189 ; 
Howorth  V.  Scarccy  29  Ind.  278 ;  The  Indianapolis^  etc.j  R.  R. 
Co.  V.  Pettyy  80  Ind.  261 ;  BrownUe  v.  Kenneippy  41  Ind. 
216 ;  Gander  v.  The  State,  50  Ind.  589.  Besides,  we  have, 
in  the  present  case,,  not  only  the  common,  law  intendment 
and  the  statute  to  aid  us,  but  the  evidence  is  all  before  as, 
and  the  first  thing  we  find  in  it  is  the  promissory  note  de- 
scribed in  the  complaint.  TMb  proves  the  wisdom  of  the 
common  law  rule  and  of  the  section  cited.  Russell  v. 
RusseUy  48  Ind.  456. 

The  appellants  also  insist  that  the  amount  of  the  find- 
ing is  excessive.  We  have  examined  the  evidence  in 
reference  to  this  point,  and  are  of  opinion  that  it  folly 
sustains  the  finding. 

The  judgment  is  affirmed,  with  costs. 

Petifcion  for  a  rehearlog  ovezraled. 


Ex  Partb  Suthsblin.  ,»J  ^ 

CkdohaIi  JjAW.^ BaU.'-Habeas  Oorpus.^Weight  <^  Evid£not.'--Stipftme 
OouH. — On  appeal  to  the  Sapreme  Court  from  the  deciBion  of  a  judge, 
upon  the  application  of  a  person  charged  with  a  crime  to  he  admitted  to 
bail,  the  evidence  will  be  weighed  without  regard  to  the  finding  of  the 
judge. 

Same. — Murder. —  When  DefendaiU  AdmiUed  to  Bail. — On  such  application, 
by  a  defendat  t  confined  in  jail  on  an  indictment  for  murder,  if  from  the 
evidence  the  proof  of  his  guilt  be  not  evident,  or  the  presumption  thereof 
not  strong,  he  should  be  admitted  to  bail. 

From  the  Judge  of  the  Parke  Circuit  Court. 

S.  D.  Puetty  D.  jE.  WiUiamson  and  A.  Daggyy  for  peti- 
tioner. 
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C.  A,  Buskirky  Attorney  General,  D.  A.  Roackj  Prose- 
cuting Attorney,  J.  E.  Humphries  and  A.  T.  Whiter  for 
the  State. 

NiBLACK,  J. — At  the  March  term,  A.  D.  1877,  of  the 
Parke  Circuit  Court,  Warren  Goddard,  James  Goddard, 
William  Goddard,  Scott  Sutherlin,  under  the  name  of 
Scott  Sutherland,  and  George  Cox,  were  indicted  for  the 
murder  of  George  Vanfossin. 

On  the  29th  day  of  June,  A.  D.  1877,  Sutherlin,  being 
then  in'  the  custody  of  the  sheriff,  and  confined  in  the 
common  jail  of  Parke  county  under  said  indictment,  sued 
out  a  writ  of  habeas  corpus^  for  the  purpose  of  being  let 
to  bail,  which  writ  was  made  returnable  the  next  day 
before  the  judge  of  the  Parke  Circuit  Court  aforesaid. 
On  the  return  of  the  writ,  the  question  presented  was, 
whether  the  proof  was  so  evident,  and  the  presumption  of 
guilt  so  strong,  as  to  justify  the  longer  detention  of  the 
prisoner  without  bail.  After  hearing  the  evidence,  the 
judge  refused  to  admit  the  prisoner  to  bail,  and  remanded 
him  to  the  custody  of  the  sheriff.  The  prisoner  excepted, 
and  has  appealed  to  this  court. 

The  case  comes  before  us  on  the  evidence,  and  this 
court  is  required  to  weigh  the  evidence  without  regard  to 
the  finding  of  the  judge  below.  Ex  Parte  HeffreUj  27 
Ind.  87 ;  Ex  Parte  Moore,  80  Ind.  197. 

The  evidence  is  in  the  record,  and  is  quite  voluminous. 

To  set  it  out  here,  and  to  comment  upon  it  in  detail, 
might  tend  to  prejudge  the  case  on  the  final  trial.  We 
shall  not,  therefore,  attempt  even  a  synopsis  of  the  evi- 
dence, or  any  extended  review  of  it.  We  have,  however, 
examined  and  considered  it  very  carefully. 

Taking  all  the  facts  and  circumstances  into  considera- 
tion, we  have  come  to  the  conclusion  that  the  proot  was 
not  so  evident,  or  the  presumption  so  strong,  as  to  justify 
the  judge,  on  the  hearing  below,  in  refusing  to. admit. the 
prisoner  to  bail,  and  that,  consequently,  the  judge  erred 
in  so  refusing. 
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The  judgment  below  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  judge  of  the  Parke  Cir- 
cuit Court  to  let  the  prisoner  to  bail. 


Thk  Statb,  ex  rbl.  Atchison  bt  al.,  v.  Best  et  al. 

From  the  Montgomery  Circuit  Court 

S.  K  Dowd  and  P.  W.  Qcard,  for  appellants. 
If.  D.  VnUUf  for  appellees. 

Pebxinb,  J. — Suit  on  a  constable's  bond.  Breach  assigned :  failure  to 
leinr,  and  make  the  money,  on  an  execution. 

Answer,  ^neral  denial. 

Trial  by  jury ;  verdict  for  defendants,  and  jndgment,  over  a  motion  for 
a  new  trial,  on  the  Toxiict. 

The  only  cause  assigned  in  the  motion  for  a  new  trial  was,  that  the  ver- 
dict was  not  supported  by  the  evidence.  The  only  assisnment  of  error  in 
this  court  is  the  overruling  of  the  motion  for  a  new  triu. 

The  evidence  is  decided!^  conflicting. 

We  can  not  say  the  verdict  upon  it  was  wrong,  and  incline  to  the  opinion 
that  it  was  right. 

Judgment  ufirmed,  with  costs. 

Decided  at  November  Term,  1876. 


WOBLAOT)  BT  AL.  V.  ThB  CoimTY  LiNB  AND  ChAPEL  TuRN- 

PIKE  Co.  BT  AL. 

FVom  the  Shelby  CSrcnit  Court 

jr.  HL  Hard  and  A,  BkoTj  for  appellants. 
T.  W,  WooUen  and  B,  F.  Love,  for  appellees. 

PEBKIK&  C.  J. — ^In  this  case  the  assessment  of  benefits^etc.,  was  made  in 
part  by  dinerent  sets  of  assessors,  as  it  was  in  the  case  of  nM  v.  The  Brcaur 
dywiite,  eU,,  Turnpike  Co,,  55  Ind.  441.  In  that  case  an  ininnction  ui>on  the 
collection  of  an  assessment,  on  the  ground  that  it  was  illegal,  was  sustained  in 
the  Supreme  Court.  For  the  reasons  given  in  that  case,  which  apply  in 
full  force  in  this,  the  judgment  below  in  this  case  is  reversed. 

Beversed,  with  costs,  and  cause  remanded. 
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Stump,  Abm'b,  v.  Thb  Roanoke  Classical  Sbminailt. 

From  the  Huntington  Gicnit  Court. 

J7.  B,  Sa^  and  J.  B.  Keimer,  for  appellant. 
Alexander  A  Hol^dd  and  Ihaek  A  StuiUy  for  appellee. 

BmDUSy  J.— This  case  is  the  same  in  principle  as  the  case  of  BoAe  ▼. 
The  Rotmohe  CUueieod  Seminary^  anteyp.  196. 
The  judgment  is  therefore  affirmea,  with  costs. 


SiBENEB  V.  The  Columbus  and  Hope  Tubnpike  Co. 

Fkom  the  Bartholomew  Circuit  Court. 

F,  r.  Hordf  for  appellant. 

R.  Hill,  Cbrr  <fi  Bumtt  and  S,  SUamfer,  for  appellee. 

Howi^  J. — ^The  questions  of  law,  presented  for  our  consideration  hj  the 
record  of  this  cause^  and  by  appellant's  assignment  of  errors  thereon,  and 
by  the  arguments  oi  counsel,  both  for  appellee  and  appellant,  are  substan- 
tially the  same  as  those  whicn  haye  been  fuUj  considered  and  determined 
bj  this  court,  in  the  case  of  Htmier  y.  The  BwrwmUe  Turnpike  Co^  ante,  p. 
213,  decided  at  the  present  term,  Wosden,  J.,  deliyering  the  opinion. 
Upon  the  authority  of  that  case,  and  for  the  reasons  there  giyei^  the  same 
rulings,  upon  substantially  the  same  questions,  are  made  in  this  cause  as 
were  made  in  that  cause.  And  for  an  identically  similar  error  of  law,  oo- 
curring  at  the  trial,  and  excepted  to  at  the  time  by  the  appellant,  in  the  ex- 
clusion of  o£fered  eyidence,  to  the  error  for  which  the  judgment  of  the  court 
below,  in  the  cause  cited,  was  reyersed  by  this  court,  aiMi  for  none  other, 
we  hold  in  this  case,  that  the  court  below  erred,  in  oyerruling  the  appel- 
lant's motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reyersed,  and  the  cause  remanded, 
with  instructions  to  sustain  appellant's  motion  for  a  new  trial,  and  lor 
further  proceedings. 


PORTEB  ET  AL.  V.  ThE  FaIRLAND  AND  ShELBTVILLE  TuBNPIKB 

Co.  ET  AL. 

From  the  Shelby  Circuit  Court. 

K.  M,  Hard  and  A,  B&nr,  for  appellants. 

B.  F.  Love,  T  W,  Woollen  and  L,  J.  Haekney,  for  appellees. 

NiHLAGK,  J. — ^This  was  a  proceeding  in  the  court  below,  by  the  appri- 
lants,  to  enjoin  the  collection  of  certain  benefits  claimed  to  haye  oeeii 
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amemed  against  their  lands,  on  acconnt  of  the  location  and  proposed  con- 
struction of  a  line  of  road  by  the  Fairland  and  Shelbyyille  Turnpike  Com- 
pany. There  was  a  temporary  restraining  order.  The  appellees  answcovd 
m  two  paragraphs,  and  a  demurrer  to  the  second  paragraph  was  overruled, 
to  which  the  appellants  excepted.  The  appellants  then  replied  to  the  said 
second  paragraph  of  the  answer.  A  demurrer  was  sustained  to  the  reply,  to 
which  an  exception  was  also  resenred.  The  appellants  refusing  further  to 
reply,  judgment  was  entered  for  the  appellees. 

All  the  essential  questions  involved  in  this  case  were  passed  upon  and 
decided  by  this  court,  in  the  case  of  Webb  v.  The  Brtmdywine  Jumetum  IVcm- 
pike  Company.  56  Ind.  441. 

On  the  autnority  of  that  case,  the  judgment  in  this  case  will  have  to  be 
reversed. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees,  and  the  cause  is 
remanded,  for  further  proceedings. 


Woody  v.  Fislab  bt  al. 

fVom  the  Jackson  (Srcuit  Court. 

D.  H,  Long  and  B.  E.  Long,  for  appellant 

W.  K.  Marshall  and  B.  H.  Burrell,  for  appellees. 

Howx,  J. — ^This  cause  is  the  original  action  in  the  oonrt  below.  In  the 
progress  of  which,  on  the  application  of  the  appellee  Fislar,  an  order  was 
made  W  the  court  requiring  the  appellant  Woody  to  interplead  with  one 
Henr^  G.  Smith,  as  to  their  respective  rights  to  a  certain  sum  of  money 
paid  into  the  court  b^  the  ai>peilee  Fislar.  Upon  the  trial  of  that  suit  A 
interpleader,  the  finding  and  judgment  of  the  court  below  were  in  favor  of 
the  said  Henry  G.  Smith  and  against  the  appellant  Woody.  It  followed, 
of  necessity,  from  the  finding  and  judgment  in  the  interpleader  suit,  that 
the  finding  and  judgment  of  the  court  below  in  this,  the  original  action, 
should  alw>  be  against  the  appellant  Woody.  From  the  judgment  of  the 
court  below,  in  said  suit  of  interpleader,  the  appellant  Woodhr  appealed  to 
this  court,  where  the  cause  was  docketed  as  Waikingion  L.  Woody  v.  Henry 
Fular  and  Henry  Q.  Smith,  The  judgment  of  the  court  below,  in  this  latter 
cause,  was  affirmed  by  this  court,  Wobden,  J.,  delivering  the  opinion.  66 
Ind.  592.  The  facts  of  the  causes  are  identical,  and  the  decision  of  one 
affainst  the  appellant  Woody  necessarily  resulted  in  the  decision  of  the 
ouier  against  him. 

Therefore,  for  the  reasons  given  by  Wobden,  J.,  in  affirming  the  judji^ 
ment  in  the  suit  of  interpleader,  the  judgment  of  the  court  below  in  this^ 
Uie  orij^nal  action,  most  also  be  affirmed,  at  the  costs  of  the  appellant 
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LoNe  V.  Thb  Stats. 

;  From  the  Moigan  CSrcoit  Conrt. 

J,  H.  Jordan^  Q.  W.  €MbU  and  M.  H.  Arfa.  for  appellant. 
A,  M,  Owmingf  Piroeecnting  Attorney,  and  C.  A,  SuMrhy  KXUxnuej  Gen- 
eral, for  the  State. 

Biddle;  J. — ^This  eaee  u  legaUy  the  same  as  Lmg  ▼.  2*Ae  SuOit^  mile,  p. 
1S3,  decided  at  the  present  term. 
The  judgment  n  afSormed,  with  ooete. 


Wilson  bt  al.  v.  Thb  Couhtt  Likb  and  Chapbl  Turnpikb 

Co.  BT  AL. 

From  the  Shelby  Circcit  Court. 

jr.  if.  Hirrd  and  A,  BkAr^  for  appellants. 
B.  F.  Lom  and  T.  W.  WooUm^  for  appellees. 

PSBxncB,  C.  J. — This  case  presents  the  same  onestions  as  are  presented 
in  the  case  of  WorUmd  ▼.  Tae  Cbunlv  Iam^  ete.,  TumfUot  Oo.,  mdty  p.  597, 
decided  at  this  term,  and  is  reversed  lor  the  reason  given  in  that  case. 

Beversed,  with  costs,  and  cause  remanded. 
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ABATEMENT  OF  ACTION. 
See  PsoMiasoBY  Note,  5. 

ABATEMENT  OF  NUISANCE. 

See  CiTIEB  AKD  TOWBB,  7  to  12. 

ACnON. 
See  Lakslqbd  ahd  Temakt,  4. 

ADULTERY. 
See  Criminal  Law,  51. 

ADVERSE  POSSESSION. 

SeeCANAji^S. 

AIR. 

See  EAiUfiJiEMT. 

ALIEN. 

GmwycmM.— ifor<9o^ — ^Wliere  no  inqne»t  has  been  inBtitbted,  an  alien 
may  oonyey  or  mortgage  land  owned  by  him  in  this  State. 

Haiaiead  HaUY.Tke  Board  <4  Qmm'ni^Lahe  Ch^  868 

ALTERATION. 
See  FftOMiSBOBT  Nor^  1  to  4. 

AMENDMENT. 
See  HiGHWAT,  3;  FRAcncE,  5 ;  Tubnfiki^  18. 

ANCIENT  WINDOWa 
See  Eabkmkwt. 

APPEAL. 
See  Bastabdt,  1,  2 ;  Hiohwat,  3  to  6,  7 ;  Practice^  6, 12, 46 ;  Tubn- 

PIKVy  18. 

1.  BdoeaUng  Cbunty  Seat, — Gmmi^  Commiadonen. — ^No  appeal  lies  to  the 
circuit  court  from  an  order  of  a  board  of  commimionerB,  changing  the 
location  of  a  county  seat.  Oole  et  al,  y.  Howard  ei  a/.,  330 

2.  Too  Appeal»  in  Sams  Oaute.-— Supreme  Court — ^Where,  during^  the  pen- 
dency of  an  appeal  of  a  cause  to  the  Supreme  Court,  a  motion  in  the 
lower  court  to  correct  the  record  in  such  cause  is  relused,  and  an  ap- 
peal is  taken  to  the  Supreme  Court  from  such  refusal,  both  appeals 
constitute  but  one  and  the  same  cause.  Jdley  y.  Oaff  et  al.,381 
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AFPEABAKCE. 
8ee  Practice,  22  to  26. 

APPROPRIATION  OF  REAL  ESTATE. 
See  Reai*  Estate,  AppBOFSiATioir  cr. 

ARREST. 
See  Contract. 

ARREST  OF  JUDGMENT. 
See  Baotardt,  16. 

ASSESSMENT  OF  DAMAGES. 
See  Canai^  2. 

ASSESSMENT  OF  TAXEBl 
Bee  OouMTT  Auditor;  Couktt CoiaaanoanEBfl^ 5, 6. 

ASSIGNMENT. 

See  COUKTY  COMMnBIOMEBSy  1  to  3. 

ASSIGNMENT  FOR  BENEHT  OF  CREDITOR& 

See  Partnership^  1. 
1»    ReeordkM  AmgnmmL — The  title  to  reftl  estate  asBigned  bj  a  debtor 


under  the  act  "  proYiding  for  voluntarj  anBigimietits,''  etc.,  (1  R.  S. 
1876,  p.  142,)  does  not  pass  to  his  assignee  until  the  ass^^nment  has 
been  inlj  recorded.  Ifew^  Amgnte^  ▼.  iSeismcr,  Sker^^  et  of.,  118 

2.  Same, — Jiid^iiMnt.— JSjcceution. — Such  assignee  can  not  enjoin  the  sale  of 
such  real  estate  by  a  sherifi^  upon  an  execution  on  a  judgment  against 
such  debtor^  which  is  a  lien  on  such  realty^  rendered  after  the  execu- 
tion, but  prior  to  the  recording,  of  such  assignment.  lb, 

3.  Saant. — ^The  title  to  personal  property  assifpned  by  a  debtor  under  the 
act  ."providing  for  voluntary  assi^ments,"  etc.,  (1  R.S.  1876,  p.  1^) 
does  not  pass  to  the  assignee  until  such  assignment  has  been  duly 
recorded.  Jbribier,  Anignee,  v.  iShc/er  d  oL,  120 

4.  8ame,-^BgJeum, — Such  assignee  can  not  replevy  such  personal 
property  from  an  officer  holaiiiff  the  same  by  virtue  of  an  execution 
upon  a  judgment  against  such  debtor,  levied  prior  to  the  recording  of 
such  assignment.  lb, 

ASSIGNMENT  OF  ERRORS. 
See  Practice,  1, 2, 13, 17,  30 ;  Supreme  Oottrt,  3,  5,  8, 14, 16. 

ATTORNEY. 
See  DscEDEinDB'  Estates,  4;  Venue,  Chabqe  of,  5. 

BAIL. 
See  Crdonal  Law,  85, 86. 

BASTARDY. 

1.  Appeal  by  the  State  from  Judgmenl  (fJutUee  aj  ihe  PBoee, — ^An  appeal  by 
the  State  lies  to  the  circuit  court,  from  a  judgment  rendered  oy  a  jus* 
tioe  of  the  peace  in  favor  of  the  defenaant  in  a  prosecution  for  bas- 
Urdy.  QaMn  v.  The  State,  ex  rd,  Ooudk,  51 

2.  OmttniiOfiee. — Where  in  such  cause,  upon  appeal  by  the  State  to  the 
circuit  court,  the  transcript  has  not  been  filed  in  such  court,  by  such 
justice,  ten  days  prior  to  the  commencement  of  the  term,  neitner  partv 
can  be  forced  into  trial,  at  such  term,  and  an  order  continuing  such 
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proBecution  until  the  next  term,  even  though  objected  to  hy  the  de- 
fendant, 18  proper.  lb. 

3.  Proseeutum. —  When  may  be  Institnted. — A  prosecution  for  bastardpr  may 
be  instituted  against  the  alleged  father,  either  when  the  relatrix  has 
become  pregnant  with,  or  after  she  has  been  delivered  of,  a  bastard 
child.  Confield  v.  Tke  SIfaU,  ex  rel.  Shepherd,  168 

4.  Still-Bom  Child. — In  a  prosecution  for  bastardy,  instituted  after  the 
birth  of  the  child,  an  allegation  in  the  complaint,  that  the  relatrix  had 
"  been  delivered  of  a  bastard  child,"  is  not  sustained  by  a  finding,  that, 
at  the  end  of  the  usual  period  of  gestation,  she  had  bieen  delivered  of 
a  bastard  child  whose  lungs  had  '*  never  been  inflated  widi  air."       lb. 

6.  Jfatfitencmtf. — Upon  such  finding,  a  judgment  affainst  the  defendant, 
allowing  any  sum  for  the  maintenance  oi  such  child  before  its  birth, 
is  erroneous.  lb. 

6.  Alhwanee  to  Itelatrix. — Upon  such  finding,  an  allowance  can  not  be 
made  to  the  relatrix  for  her  suffering  or  support  during  her  pr^;nancy 
and  confinement.  it, 

7.  Emdence.— On  the  trial  of  a  jprosecution  for  bastardy,  evidence  of  dec- 
larations by  the  relatrix  of  her  affection  for  others  than  the  defendant 
are  inadmissible.  Rawles  v.  The  State,  ex  rd.  Ford,  433 

8.  Same. — The  fact  that  the  defendant  in  such  case,  while  being  croes-ex- 
amined  as  a  witness,  over  the  objections  of  his  counsel,  wrote  his  name 
on  paper,  under  the  instruction  of  the  court  that  he  might  do  so  or 
not,  as  he  pleased,  is  not  error.  lb. 

9.  Same. — Impeaching  Witness. — Evidence  of  the  general  moral  character 
of  a  witness,  introduced  for  the  purpose  of  impeaching  him,  must  be 
confined  to  the  time  at  which  he  teBtifi|ii,  and  to  the  neighborhood 
wherein  he  then  resides.  lb. 

10.  Same. — Evidence  of  the  general  moral  character  of  the  relatrix  in  a 
prosecution  for  bastardy  can  not  be  supplemented  by  evidence  partic- 
ularizing in  what  respect  it  is  bad.  lb. 

11.  Same. — Evidence  of  the  general  reputation  of  the  relatrix  for  chastitv 
is  immaterial.  li. 

12.  Same. — ^Evidence  in  such  case  of  the  declarations  of  a  witness  as  to 
the  time  when  he  had  been  in  the  society  of  the  relatrix,  offered  to 
impeach  him  upon  his  denial  of  having  made  such  declarations,  is 
immaterial.  76. 

18.  SamiS. — A  question  pnt  to  a  witness  in  such  case,  aa  to  his  declarations 
to  another,  that  he  Knew  of  others  than  the  defendant,  who  had  had 
sexual  intercourse  with  the  relatrix  at  the  time  her  child  was  begotten, 
is  immateriaL  lb. 

14.  Same. — Evidence  in  such  case,  that  the  relatrix  had  received  gifts  from 
men,  other  than  the  defendant,  is  immaterial.  7ft. 

15.  Interest  <^  Bdairix. — Instruction  io  Jury. — On  the  trial  of  such  cause,  the 
court  instructed  the  jury,  that^  "under  the  law,  in  cases  of  this  char- 
acter, the  evidence  of  the  relatrix  should  have  more  weight  than  that 
of  the  defendant,  because  he  has  a  pecuniary  interest  in  the  result  of 
the  suit,  and  she  has  not." 

Hdd,  that  such  instruction  is  erroneous.  7ft. 

16.  Infant. — Arrest  of  Judgment. — Where  it  does  not  appear  from  the  plead- 
ings, that  the  defendant  in  such  action  is  a  minor,  a  motion  in  arrest  of 
judgment,  alleging  the  failure  of  the  court  to  cause  him  to  appear  bv 
guudian,  or  guaraian  ad  litem,  should  be  overruled.  7ft. 

BILL  OF  EXCEPTIONS. 
See  EviDENGK,  4;  Practice,  3, 4,  28,  29,  41,  49 ;  Supreme  Court,  4,  7, 13. 


604  INDEX. 

BILL  OF  PARTICULABa 
See  Practice,  9. 

BOND. 
See  GmEB  Aim  Towms,  23 ;  Oonbtable  ;  Draimino  AflsociATiOH,  8. 

BURDEN  OF  PROOF. 
See  Principal  and  Surety,  5. 

CANAL. 

1.  Wabath  and  ErU  ChnaL'-'Beal  EttaJte,  AppropriaHon  (/.-^-Eaaement^—TUU 
Acquired  by  the  Stale, — Where,  under  the  proTuions  of  section  9  of  *'Aji 
act  sopplemental  to  an  act,  providing  meami  for  the  conatraction  of 
the  mbaah  and  Erie  Canal,''  approved  Jannarv  9th,  1832,  (Acta  1832, 
p.  1.)  the  board  of  commiaaionera  of  auch  canal,  or  their  agenta,  prior 
to  the  27th  day  of  January,  1836,  entered  upon,  took  posaeaaion  of, 
and  appropriated  real  estate  necessary  for  the  construction  of  auch 
canal,  tne  State  of  Indiana  thereby  acquired,  not  merely  an  easement 
therein,  but  a  title  thereto  in  fee-simple.      Nelwn  etaLT,  Fleming^  310 

2.  iSzme. — Action  to  Quiet  Title, — Heading, — AneasmaU  q^  Damages, — lAmi- 
tation, — SUUiiie  Conetnted, — Waiver, — iVeiuniption. — ^In  an  action  by  a 
grantee  of  the  State  of  Indiana  of  such  canal,  to  quiet  his  title  to  cer- 


tain real  estate,  alleged  to  have  been  appropriated  under  the  proviaiona 
ct.  the  complaint  averred,  '^  that,  in  the  course  of  the  con- 
struction of  said  canal,  the  State  of  Indiana,  in  the  exercise  of  her 


power  of  eminent  domain,  through  the  agency  of  her  proper  offioera 
and  in  the  manner  directed  by  law.  appropriated  said  land,  *  '  *  to 
be  used  in  the  construction  of  saia  canal,  and  constructed  aaid  canal 
upon  and  across  the  same,  *  *  prior  to  the  27th  day  of  January, 
1836 ;  *  *  that  no  record  was  kept  of  auch  appropriation,  or  of  the 
quantity  or  location  of  the  land  appropriated,  or,  if  any  was  kept,  it 
has  been  lost  or  destroyed,  and  can  not  now  be  found,  or  the  coatenta 
of  it  ascertained." 

Hdd,  on  demurrer,  that  the  "  appropriation"  of  such  real  estate,  authorised 
oy  such  act,  is  sufficiently  averred,  and  was  completed  by  so  entering 
upon  and  using  it  for  the  purposes  of  such  canal. 

Hdd,  also,  that,  under  such  act,  the  assessment  of  damages  in  favor  of  the 
owner,  for  taking  his  real  estate,  was  to  be  made  after  such  **  appropria- 
tion." 

Mddf  aLK>,  that,  under  section  4  of  the  **  act  to  provide  for  the  further  pros- 
ecution of "  such  canal,  (Acts  1885,  p.  25,)  approved  February  6th, 
1835^  the  owner  muat  have  made  his  application  for  such  aaseaament 
within  two  years  after  such  **  appropriation,"  or,  if  that  time  had  ex- 
pired before  the  approval  of  imch  act,  then,  within  two  years  thereafter. 

HeUL  also,  that,  if  he  failed  within  such  time  to  apply  for  such  asseasment. 
■e  waived  his  right  thereto,  and  the  title  to  auch  real  estate  vestea 
in  the  State  in  fee-simple,  aa  fully  as  if  such  assessment  had  been 
made  and  paid.  Ih. 

3.  Same. — l^Msesnon  under  Color  of  Title, — Omoeyanoe. — Where,  in  auch 
case,  the  complaint  alleges  such  real  eatate  to  have  been  in  the 
peaceable  possession  of  the  State  and  her  grantees,  under  color  of 
title,  for  forty  years,  it  may  be  presumed  that  the  same  had  bec» 
duly  conveyed  to  the  State  in  fee-simple,  by  the  owner.  lb, 

4.  Same, — Section  9  of  such  act  of  January  9th,  1832,  authorixed  the 
appropriation  of  real  eatate  lying  along  auch  canal,  neoeasary  for 
a  wharf  or  basin.  lb. 
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CASES  OVERBULED  OB  MODIFIED. 

1.  Bailey  v.  The  State,  39  Ind.  438,  modified.       Buekner  ▼.  The  SUOe,  208 

2.  Jones  v.  The  State,  50  Ind.  473,  modified.  Q^ord  v.  The  SuUe,  245 

8,     Wright  V.  Wells,  27  Ind.  65,  oTerraled. 

Jameatm  etoLY.The  Board  </  Common  €f  Ooae  G>.  d  oL,  466 

CHATTEL  MORTGAGE. 

1.  Bteordvng, — Where  the  property  covered  by  a  chattel  mortga^  is  to  be 
retained  by  the  mortgagor,  such  mortgage,  to  be  valid  against  third 
persons,  must  be  record^  within  ten  days  from  the  execution  thereof. 

ExhMo^  T.  DoroKk^  358 

2.  Whm  Deemed  Beeorded. — Such  mortgage  is  deemed  to  have  been  re- 
corded from  the  time  it  was  left  at  the  proper  recorder's  office,  for  that 
purpose.  lb, 

3.  County  Beoorder. — A  county  recorder  is  not  required  by  law  to  make 
any  record  or  memorandum  of  the  time  or  fact  that  a  chattel  mort- 
gage has  been  left  at  his  office  for  record.  lb. 

4.  Eddmte, — ^The  time  and  fact  of  leaving  a  chattel  mortgage  at  the  office 
of  the  proper  recorder  for  record  may  be  proved  by  parol  evidence. 

CITIES  AND  TOWNS. 

1.  StredL  ImorowmenL — SaU. — Botd  E$UUe,  AetUm  to  Beeover, — ^Where  real 
estate  sold  by  a  city,  to  satisfy  an  assessment  upon  it  for  the  improve- 
ment of  a  bordering  street  or  alley,  is  described  in  the  certificate  of 
such  sale,  and  in  such  assessment, 'as  "fifty  feet,  middle  south  half  of 
square,"  etc.,  such  description  is  insufficient,  such  sale  is  void,  and  the 
purchaser  can  not  recover  possession  thereof.  NaUner  etaLv.  Blake,  127 

2.  AppropriaHng  Bead  EtUUe. — Where,  in  making  such  improvement,  and 
as  part  thereof,  such  city  enters  upon  and  appropriates  part  of  such 
realtv,  by  erecting  a  wall  thereon,  the  cost  oi  constructing  such  wall, 
whether  made  with  or  without  the  consent  of  the  owner,  can  not  be  in- 
cluded as  part  of  the  assessment,  and  sale  made  for  the  aggregate.    lb, 

8.  Sale  for  BUgal  Sum,^ — Lien. — If  sale  be  made  for  such  aggregate  amount^ 
it  is  illegal  and  void  ;  and  if,  in  an  action  by  the  purehaser  to  recover 
such  reuty,  or  to  enforce  a  lien  for  the  amount  of  such  assessment,  less 
the  cost  of  such  wall,  no  data  appear  b^  which  the  latter  amount  can 
be  separated  from  the  former,  he  is  entitled  to  no  relief.  lb, 

4.  Powers, — PMie  Nuisanee, — ^A  city  has  no  power  to  authorize  the  con- 
struction of  any  thing  which,  when  constructed,  will  be  a  public  nui- 
sance. iVttu  V.  Johnson  ei  oZ.,  139 

5.  Public  and  Private  Bights, — A  city  has  no  power  to  authorize  a  proper- 
ty owner  to  construct  any  thing  which,  when  constructed,  will  perma- 
nently interfere  with  the  enjoyment  of  the  rights  either  of  the  public 
or  of  a  private  person.  lb, 

6.  Prescription, — A  ri^ht  to  continue  a  public  nuisance  can  not  be  ac- 
quired by  prescription.  lb, 

7.  Abatement  qf  Nviaance, — Pxrties, — ^Any  person,  injured  in  the  enjoyment 
of  his  private  rights  by  the  continuance  of  a  nuisance,  may  maintain 
an  action  to  abate  the  same.  lb, 

8.  Streets  and  Alleys, — Obstruction  (f, — A  city  has  no  power  to  authorize 
the  owner  of  real  estate  bounded  by  a  public  alley,  for  the  conveni- 
ence or  benefit  of  himself  in  obtaining  access  to  a  buildinc  on  such 
lealw,  to  construct  a  stairway  occupvmg  any  portion  of  such  alley,  to 
the  detriment  of  the  travelling  puolic,  or  to  the  permanent  injury  of 
the  rights  of  another  property  owner ;  and  the  latter  owner  mav  main- 
tain an  action  against  the  former,  or  his  grantee,  to  have  such  stair- 
way abated  as  a  nuisance.  lb. 
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9.  D^miot, — It  ifi  no  defence  in  soch  action  that  audi  atairway  waa  erect- 
ed bj  the  defendant  parsuant  to  a  contract  entered  into  07  him  and 
Buch  city,  authorizing  the  construction  of  the  same  for  thepurpoee  of 
afibrding  access  to  parts  of  such  building  used  as  public  offices  for  the 
officers  of  such  city,  and  that  by  fuch  contract  such  city  granted  to 
the  defendant  a  perpetual  right  to  maintain  such  stairway.  /6. 

10.  EtUmpeL — Agent. — ^Where  such  contract  was  entered  into  by  the  de- 
fendant and  such  city  privately,  and  not  under  a  public  ordinance  of 
the  latter,  the  fact  that  the  defendant's  grantors,  in  carrying  out  the 
terms  of  such  contract,  had  expended  latge  sums  of  money,  of  which 
the  agent  of  the  plaintiff  had  knowledge,  and  to  the  construction  of 
which  stairway  he  did  not  object,  does  not  work  an  estoppel  against 
the  plaintiC  Ih. 

11.  EMenee, — Harmkn  Error. — Where  such  action  is  to  abate  the  nui- 
sance, and  not  for  damages,  the  admission  of  irrelevant  illegal  evi- 
dence, showing  damage  sustained  by  the  plaintiff,  is  harmless,  if  there 
be  other  evidence  establishing  a  special  continuing  injurv  to  the  plain- 
tiff '  Ih. 

12.  Seane. — TTtff. — On  the  trial  of  such  canse^  it  being  admitted  that  a  de-  - 
ceased  testator  through  whom  the  plaintiff  claimed  ownership,  had 
died  seized  in  tee  of  the  real  estate  injured  by  such  stairway,  the  fact 
that  such  testator  had,  by  his  will,  devised  the  whole  of  his  pro^rty, 
without  identifying  therein  the  realty  in  question^  to  plaintiff's  intes- 
tate ancestor,  was  prima  Jadt  evidence  of  the  plaintiff's  title  thereto.  76. 

13.  Twm,  ^  Him(tfMtofi.->OnlMafi0es  <4,--PMioaiwii  <f.-~SuaiUe  Qfiutrv^ 
— ^The  object  of  the  ten  davs'  publication  of  ordinances  of  the  town 
of  Huntington,  as  required  by  tne  5th  section  of  ''An  act  inoorporatins-' 
the  town  of  Huntington,"  (Local  Laws  of  1848,  p.  487.)  approved 
February  16th,  1848,  waa  to  give  them  the  force  and  validity  of  ordi- 
nances. Lougkridge  v.  The  City  of  Httntingion,  253 

14.  Same. — Street  ImproeemeiU. — Nctiee  to  Nof^ReeidenL — ^The  object  of  the 
three  weeks'  publication  of  a  copy  of  an  ordinance  for  Uie  improve- 
ment of  a  street  of  such  town,  as  required  bv  the  17th  section  of  such 
act,  as  amended  bv  ''An  act  to  amend  the  5th,  14th  and  17th  sections," 
etc.,  of  such  act,  (Acts  1865,  Spec.  Sesa.,  p.  97,)  afjproved  December 
21st,  1865^  was  solely  for  the  purpose  of  giving  notice  to  non-resident 
owners  01  lots  in  such  town,  affected  by  the  adoption  of  auch  ordi- 
nance, and  was  in  addition  and  subsequent  to  the  publication  required 
by  such  section  5.  Ih. 

15.  Same,'--^PublicaHon  for  Three  Omeeeufive  Feeit"  D^^inecL— Hie  "  ]^ub- 
lication  for  three  consecutive  weeks  in  some  newspaper,"  as  required 
by  such  section  17,  is  a  publication  for  twenty-one  days,  and  not  sim- 
ply three  insertions  in  such  newspaper.  75. 

16.  Saane. — Nolioe  cf  Letting  ChniracL — ^Upon  the  failure  of  such  non-resi- 
dent owner,  for  the  full  space  of  sixty  days  after  the  completion  of 
the  publicationa  of  such  orainance.  as  required  by  such  sections  5  and 
17,  to  make  the  improvement  required  by  such  oniinance,  the  common 
council  of  such  town  could  require  her  marshal  to  give  ten  days'  addi- 
tional notice  that  he  would  let  the  contract  for  making  such  improve- 
ment. 76. 

17.  Same. — A  valid  contract  for  the  making  of  such  improvement,  bind- 
ing either  such  non-resident  or  his  lot,  could  not  oe  let  until  the 
expiration  of  at  least  one  hundred  and  one  days  from  the  passase  of 
such  ordinance,  including  the  making  of  all  such  publications  and  the 
giving  of  such  notices.  75. 

18.  Ordinance. —  VtolaiUm^  ef. — Fleading. — A  complaint  by  a  city  for  a  pen- 
alty incurred  by  a  violation  of  a  penal  orainance  of  such  city  need 
not  net  out  a  copy  thereof.  The  City  of  Huniingtan  v.  JPeaae,  305 
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19.  Suff/deney  qf  OmpUjonL — A  complaint  in  Bach  action^  alleging  that 
the  defendant,  on,  etc.,  at,  etc.,  "  did  then  and  there  violate  section," 
etc., ''  of  chapter,''  etc., ''  of  an  ordinance  of  said  ci^,  passed  by  the 
common  council  thereof,  on,"  etc.,  ''by  nnlawfully  violating  the  pro- 
Tisions  of  the  same,"  is  insufficient,  and  should  be  dismisMd  on  mo- 
tion. Ih, 

20.  Ikmaiion  to  Railroad. — StaHUe  Condrued, — ^The  prorisions  of  the  act  of 
May  4th,  1869,  (1  R  8. 1876,  p.  299,)  ''to  enable  citiea  to  aid  in  the 
construction  of  railroads,"  etc.,  authorise  a  city  incorporated  under 
the  general  law  of  this  State  to  extend  such  aid,  in  the  construction  of 
a  railroad,  in  either  of  two  ways,  vis. :  firglf  by  subscribing  to  the  stock 
of  such  enterprise ;  or,  9econdj  by  making  a  donation  thereto. 

The  Indiana  North  and  South  R,  W,  Co,  v.  The  CUy  <^  AtUea,  476 

21.  Same, — ^The  term  "donation,"  as  used  in  such  act,  means  an  absolute 
gift  or  grant  of  a  thing,  without  any  condition  or  consideration.       Ih, 

22.  Samc—Oontraet. — ^The  provisions  of  such  act  do  not  authorize  a  city 
to  make  a  contract  to  aid  a  railroad  company  to  construct  its  road,  by 
delivering  to  it  a  certain  sum  in  money  or  bonds,  in  consideration  of 
the  agreement  of  such  company  to  erect  and  maintain  its  machine 
shops  in  or  near  such  city,  or,  on  its  failure  so  to  do,  to  reimburse 
such  city  in  such  sum.  Ih, 

23.  Same, — PeUtion  to  Common  Council. — Ordinanee  of. — Surplumge. — Head- 
ing. — Bond, — Evidmee, — Agreed  i^atemetU  of  Facts. — A  majority  of  the 
resident  freeholders  of  a  city  petitioned  its  common  council  to  aid  a 
railroad  company  in  the  construction  of  its  line  of  road,  by  Issuing  and 
donating  to  it  a  certain  sum  in  bonds  of  such  city,  in  ^contidmUion 
that  said"  company  should  "permanently  locate  and  maintain"  its 
machine  shops  in  or  adjacent  to  such  city,  "and,  on  failure  so  to  do," 
reimburse  such  city  in  such  sum ;  and  thereupon  such  common  council 
adopted  an  ordinance,  providing  for  the  issue  and  delivery  of  such 
bonds  to  such  company,  upon  its  first  executing  and  delivering  to  such 
city  a  bond  in  a  certain  amount,  with  surety  subject  to  the  approval 
of  the  common  council,  conditioned  for  the  reimbursement  of  such 
sum,  upon  its  failure  to  so  erect  and  maintain  such  shops.  The  rail- 
road company^  having  constructed  its  line  of  road,  brought  ain  action 
against  such  city  to  compel  her  officers  to  issue  and  deliver  such  bonds 
to  the  plaintiff. 

Hdi^  that  such  petition,  and  the  ordinance  founded  thereon,  are  unauthor- 
ized by  law  and  void. 

Hdii  also,  that  the  clause  of  such  petition  requiring  the  erection  and  main- 
tenance of  such  shops  can  not  be  treated  as  surplusage,  but  renders 
the  petition  illegal  as  a  whole. 

Hdij  also,  that  the  complaint  of  the  company  is  insufficient  on  demurrer. 

Hdd,  also,  that  an  answer  averring  the  failure  of  the  plaintiff  to  file  its 
Dond  is  a  sufficient  answer  to  such  complaint. 

Hdd.  also,  that  the  fact  that  the  word  "condition,"  instead  of  the  word 
"consideration,"  as  used  in  such  petition,  was  used  in  the  agreed  state- 
ment of  facts  upon  which  the  cause  was  submitted  for  trial,  does  not 
cure  the  petition. 

Hddy  also,  that  such  petition  is  not  cured  by  the  fact  that  its  terms  are 
more  favorable  than  those  authorized  by  the  statute.  Ih. 

24.  Same — ^A  statute  which  grants  to  a  city  rights  and  powers  unknown 
to  the  common  law  should  be  strictly  construed.  Ih, 

CONSTABLE. 

See  Contract,  4,  5. 

1.  Smt  on  Bond, — FaUt  Ratum, — Former  Recovery. — Fleading. — In  an  action 
upon  the  official  bond  of  a  constable,  for  making  a  false  return  on  an 
execution,  an  answer  averring  a  former  recovery  upon  the  same  bond, 
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in  an  action  thereon  for  failing  to  make  a  retnm  of  such  ezecotion.  ia 
insofficient.  Winmngkam  tiaLy,  The  State,  ex  ret.  Oegpen  et  al^  243 

2.  Apfroml  nf  Band. — Ccnmtjf  Clerk, — A  paragraph  of  answer  in  such 
action,  alleginff  the  bond  in  suit  to  be  Toid  for  want  of  anthoritf  to 
approTe  such  bond,  in  the  county  derk  who  approved  it,  but  without 
alleging  facts  showing  such  want  of  authority,  is  insufficient.         Ih, 

3.  Same. — Clerks  of  circuit  courts  haye  authority  to  approve  the  addi- 
tional official  bonds  of  constables.  lb. 

CONSTITUTIONAL  LAW. 
Bee  CmMDr Ai«  Law,  6S  ;  LiquoB  Law,  20 ;  Tumufuu^  6, 15. 

CONSTBUCnON  OF  8TATDTE. 
See  Statdte  CcnmnuED. 

CONTINUANCE. 
See  BA0TABDY,  2 ;  Sufkexe  Codbt,  2. 

CONTRACT. 

See  CmEB  and Towks, 8  to  10, 17,  22, 28;  Lifb  Tbburajsce;  Pasthsbship, 
6,  7 ;  SiATDTE  OF  Frauds,  1  to  3 ;  TRBBPAa^  4 ;  Vendor  ahd  Pur- 
chaser; Warranty. 

1.  Beward, — Cagthure  of  OriminaL — A  pjerson  feeling  himself  aggrieved  at 
the  commission  of  a  crime  may,  either  orally  or  otherwise,  publicly 
offer,  and  bind  himself  to  pay,  a  reward  to  whomsoeyer  may  capture 
the  ofiender.  Hoyden  ▼.  iSbti^  ee  oiL,  42 

2.  Same. — Heading. — ^In  an  action  to  reooTer  of  the  defendant  the  amount 
of  a  rewud  publicly  offered  by  him  to  any  person  who  shall  arrest  a 
certain  offender,  it  is  not  necessary  that  the  complaint  shall  aver  that 
the  defendant  has  had  notice  that  such  offisr  had  been  accepted,  and 
such  arrest  been  made,  by  the  plaintiffi  lb. 

3.  iSbtme. — Arrett  by  IHwUe  Penon. — ^Where,  relying  upon  a  public  ofier 
of  a  reward  for  the  capture  of  an  offender,  a  private  person,  supposim; 
himself  to  be  authorised  by  a  warrant  delivered  to  him,  makes  such 
arrest,  he  is  entitled  to  recover  the  amount  of  such  rewara,  if,  in  fact, 
such  warrant  imposed  upon  him  no  duty,  and  gave  to  him  no  author- 
ity, to  make  such  arrest.  lb. 

4.  Sa$ne. — Sjpedal  ConatabU. — A  warrant  iasued  by  a  Justice  of  the  peace, 
for  the  arrest  of  an  offender,  directed  to  ^  any  constable  "  of  a  certain 
county,  and  placed  in  the  hands  of  a  person  not  a  constable,  confers 
upon  such  person  no  power  to  make  such  arrest,  though  upon  the  Iwck 
oi  such  warrant  is  an  endorsement  by  such  justice,  autnorixing  and 
deputiog  such  person  to  make  such  arrest.  lb. 

5.  Same, — Conslable. — ^Though  a  public  offer  of  a  reward  for  the  arrest  of 
an  offender  be  made,  yet  a  regular  constable,  in  whose  hands  is  a  war- 
rant for  the  arrest  of  such  offender,  can  not  recover  such  reward,  for 
makiuff  such  arrest,  though  it  be  made  by  him,  upon  the  faith  of  such 
reward,  outside  of  nis  bailiwick.  /6. 

CONTMBimON.        * 
See  pRiNdPAii  AND  Surety. 

CONVEYANCE. 

See  AuEN ;  Absionvent  for  Beneftt  of  Creditors,  1, 2 ;  CanaIi,  3 ;  Dm* 
cedents'  Estateb,  1,  5 ;  Evidence,  6 ;  Fraud  ;  mortoaos^  1  to  4 ; 
New  Trial,  1 ;  Turnpike,  9 ;  Vendor  and  Purchaser. 

1.  ShelMa  Oaee. —  Words  (/  LmUation. — ^A  deed  which  ''conveys  and  war- 
rants" certain  real  estate  to  the  grantee  "during  her  life,  in  remainder 
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to  the  issue  of  her  body,  their  heirs  and  amigne  foreyer/'  fnllB  within 
the  rule  in  Shelley's  case,  and  vests  in  such  grantee  the  title  to  such 
real  estate,  in  fee-simple ;  the  words  ''issue  of  her  body"  being  words, 
not  of  purchase,  but  simply  of  limitation.  King  v.  BeOy  1 

2.  Same, — Children, —  Unborn  OranUe, — ^A  deed  which  conveys  real  estate 
therein  described  to  the  srantee  *'  and  her  children,  and  their  heirs  and 
assigns  forever.''  vests  the  title  to  the  same  in  her  and  her  children 
then  in  being,  though  unborn,  in  common ;  but  those  b^otten  and  bom 
thereafter  iAe  nothing  thereof.  lb. 

3.  Conveyance  Bending  LUigatwn, — Where,  during  the  pendency  of  litiga- 
tion amongst  devisees,  concerning  real  estate  devised  to  them,  prior  to 
final  judgment  and  as  part  of  the  proceedings  therein,  a  deed  of  con- 
veyance of  such  realty  is  agreed  to  by  such  devisees,  and  authorized 
and  approved  by  the  court,  such  conveyance  is  to  be  construed  accord- 
ing to  its  own  terms,  and  not  those  of  the  decree  of  such  court.         lb. 

4.  Married  Woman. — Eetoppel. — Where  a  married  woman  joins  with  her 
husband  in  the  conveyance  of  lands  held  in  her  own  right,  which  pur- 
ports to  convey  the  entire  estate  therein,  she  is  estop^d  from  after- 
ward setting  up  any  title  to  such  lands,  whether  it  existed  at  the  time 
of  making  such  conveyance,  or  was  subsequently  acquired  by  her.  lb. 

CORPORATION. 
See  Pbomibsobt  Note,  6,  6 ;  School  CoBFOBiLTiON. 

COUNTERCLAIM. 
See  PRAcncE,  11 ;  Statute  of  Fbaudb,  4. 

COUNTY. 
See  CouKTY  Audtiob,  1 ;  Coukty  CoMMxasioifEBS. 

COUNTY  AUDITOR. 

1.  Fees  and  Salaries. — Counig. — Assessment  (/  Taxes. — Notice  to  PUU  Lands. 
—Under  section  6  of  the  act  of  March  8th,  1873,  (Acts  1873,  p.  119) 
"regulating  the  fees  of  officers,"  etc.,  the  county  auditor  was  entitled 
to  receive,  not  from  the  owners  of  such  lands,  but  from  the  county  in 
which  they  were  situated,  twenty-five  cents  for  the  service  of  each  no- 
tice to  owners  of  lands,  to  cause  them  to  be  platted  as  required  by  sec- 
tions 272  and  273  of  the  act  of  December  2lBt,  1872,  (1  R.  S.  1876,  p. 
72,)  providing  ^*  for  a  uniform  assessment  of  property,"  etc. 

I^xrker  v.  The  Board  of  Comm'rs  of  Wayne  Co.^  38 

2.  Same. — Notice. — ^Under  the  raovisions  of  sections  272  and  273  of  the  act 
of  December  2l8t,  1872.  (1  R.  S.  1876,  p.  72,)  providing  ''for  a  uniform 
assessment  of  property,"  etc.,  the  owner  of  real  estate,  which  has  been 
divided  into  parcels,  which  can  not  be  described  except  by  metes  and 
bounds,  is  not  bouna  to  cause  the  same  to  be  surveyed  and  platted  into 
lots,  until  notified  so  to  do  by  the  proper  county  auditor ;  nor  can  such 
county  auditor  cause  the  same  to  be  done,  unless  such  owner,  at  the 
expiration  of  thirty  days  from  the  service  of  such  notice,  shall  have 
failed  so  to  do.  lb. 

COUNTY  CLERK. 
See  CoMBrrABLE,  2,  3 ;  CanaNAL  Law,  9, 10 ;  Venue,  Change  of,  3,  4. 

COUNTY  COMMISSIONERS. 

See  AfpeaIi,  1 ;  Hiohwat,  4  to  6. 

1.  PiathoMe  of  Mortgage.— ^Loan. — ^Where  the  board  of  commissioners  of  a 
county,  in  regular  session,  as  a  loan  of  money  lying  idle,  belonging  to 

Vol.  LVL— 89 
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a  land  ft  such  conntjr  to  be  used  for  bailding  puipoaci,  parchaae  and 
take  an  Msignment  of  a  mortgage  on  real  estate,  Buch  tranBaction  is 
not  rondered  Toid  because  no  record  thereof  has  been  made. 

HcUiUcui  el  al.  ▼.  The  Board  of  Comm'n  ef  Lake  Cb.,  363 

2.  Building  Fund. — Power  of  County  Board, — Statute  Conatrued. — The  build- 
ing fund  of  a  county  is  "  property  of  the  county/'  within  the  meaning 
of  section  13  of  the  act  of  June  17th,  1862,  (1  B.  S.  1876,  p.  348,)  liv- 
ing to  a  board  of  commissioners  power,  at  their  meetings,  to  make  orders 
respecting  such  property.  lb. 

3.  Same,^Curalive  Stalut/e. — ^Where  an  assignment  of  such  mortgage  has 
been  so  taken  to  their  county  by  a  board  of  commissioners,  such  act  is 
validated  by  the  act  of  March  9th,  1875,  (Acts  1875,  Beg.  Sess.,  pi  93.) 
entitled  **An  act  to  legalise  the  acts  of  county  commissioners,"  etc.  lb. 

4»  Powere, — Miniaterial  Acta  of  Board. — ^The  powers  conferred  upon  boards 
of  county  commissioners  by  the  act  of  June  17th,  1852,  (1  R.  8. 1876, 
p.  348,)  ^'providing  for  the  organization  of  county  boards,'*  etc.,  and 
by  the  amendments  thereto,  are  wholly  ministerial,  and  their  exercise 
by  such  boards,  within  the  authority  of  law,  can  not  be  revised. 

The  Board  of  Common  of  HamiUan  Co.  t.  CoUinghaim,  559 

5.  Loans  for  County  Purpoeee. — Extent  of. — StattUe  Construed. — ^Under  sec- 
tion 17  (1  B.  S.  1876,  p.  354)  of  such  act,  as  amended  by  the  art  of 
March  4th,  1869,  a  board  of  county  commissioners  may,  in  their  discre- 
tion, borrow  money  for  the  purposes  expressed  in  such  section,  at  one 
or  several  loans,  as  long  as  the  sum  of  such  loans,  outstanding  at  the 
same  time,  does  not  exceed  one  per  centum  of  the  assessed  value  of 
the  real  and  personal  property  subject  to  taxation  in  the  county.      Jh. 

6.  Pleading. — h^undion. — ^In  an  action  by  a  tax-payer  of  a  county,  to 
enjoin  its  board  of  commissioners  from  negotiating  a  proposed  loan 
for  the  porpose  of  erecting  county  buildings,  on  the  alleged  ground 
that  a  former  loan  for  the  same  purpose  remains  outstanding  and 
unpaid,  the  complaint  should  aver  that  the  aggregate  of  such  loans 
would  exceed  one  per  centum  of  such  assessed  vuue.  Ih. 

COUNTY  BECX)BDER 
See  Chattel  Moboaoe,  3. 

COUNTY  SEAT. 
See  AFFEAii,  1. 

COUNTY  TBEASUBEB. 
See  Taxes. 

1.  Omniy  Order, — B^usal  to  Pay  or  Endorse. — Personal  Liability. — Domq- 
ges. — Where  a  county  treasurer,  having  in  his  hands  money  applicable 
to  the  payment  of  a  lawful  county  order,  drawn  upon  him  by  the 
county  auditor,  in  favor  of  the  person  entitled  thereto,  refuses  to  pay 
the  same  when  duly  presented  to  him  for  that  purpose,  or,  not  tnen 
having  any  such  money,  refuses  to  endorse  thereon  ''not  paid  for  want 
of  fumls,''  he  thereby  becomes  personally  liable  to  such  person  for  six 
per  cent,  interest  on  the  amount  of  such  order,  from  the  date  of  such 
refusal.  Marks  v.  The  Trustees  of  Purdue  UntversUy,  288 

2.  Drfence. — It  is  no  defence  to  such  action  that  such  refusal  by  the  de- 
fendant was  upon  the  ground  that  he  believed  the  issuing  of  such  war- 
rant to  have  been  without  authority  of  law,  and  that  he  has  since,  in 
obedience  to  the  mandate  of  the  proper  court,  paid  over  the  principal, 
only,  of  such  warrant.  lb, 

3.  liiymenL— Interest, — Where  lawful  interest  has  accrued  upon  a  ma* 
tured  principal,  the  payment  of  the  latter,  only,  is  no  bar  to  an  action 
for  the  former.  lb. 
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CX)STS. 

See  Highway,  8, 9;  LiquoB  Law,  9 ;  Partnebship,  9 ;  VEStnc,  Ghanos 

OP,  3,  4. 

CRIMINAL  LAW. 
See  OONTBACT ;  LiquoR  Law,  2  to  18 ;  Venue,  Cbakgb  of,  5. 

1.  AnignmeiU  qf  Error, — Supreme  Court, — I\wiiee, — On  appeal  of  a  ca«fie 
to  the  Supreme  Court,  if  no  alignment  of  errors  be  made,  it  will  be 
dismiseed.  Tke  JSiaU  v.  Bli^kentiaff,  78 

2.  Tremaas  upon  Lands. — IndictmenL— An  indictment  for  trespass  upon 
lands,  charging  the  defendant  with  having  removed  a  certain  numoer 
of  rails  "  from  a  fence  standing  upon  the  lands  **  of  a  person  named,  is 
not  equivalent  to  an  indictment  ciiarging  a  removal  of  such  rails  froill 
such  lands,  and  is  therefore  bad  on  motion  to  quash. 

StHbUing  y.  The  SMe,  79 

3b  Forgery, — AUeratUm, — TndictmefU, — ^An  indictment  which  charges  the 
defendant  with  having  uttered  "  as  true  a  certain  false,  forged,  altered 
and  counterfeit "  written  instrument,  "  knowing  the  same  to  be  fsilM," 
etc.,  ** with  intent  to  defraud"  etc.,  is  one  which  charges  the  utieriiig 
of  a  once  genuine,  but  altered,  instrument.      BiUings  v.  The  StaU,  101 

4.  Same, — Where  the  o£fence  is  the  uttering  of  an  altered  instrtHnent,  k 
may  be  charged  in  the  indictment  aa  the  uttering  of  either  a  ^  forged," 
or  an  **  altereid,"  instrument.  Tb, 

6.  Material  AUeraium, — Where  the  offence  charged  is  the  uttering  olf  aa 
**  altered  "  instrument,  the  indictment  must  clearly  set  out  the  altera- 
tion alleged,  with  the  proper  averments  showing  the  alteration  of  a 
material  part  thereof.  76. 

6.  ImnuUorUU  AUeration, — An  indictment  can  not  be  predicated  upon  the 
uttering  of  an  instrument  altered  in  an  immaterial  part.  lb. 

7.  Verdiet. — AemiitidL — ^Where,  upon  the  trial  of  a  defendant  on  an  indict- 
ment consisnng  of  several  counts,  the  verdict  is  silent  as  to  any,  it  is 
equivalent  to  an  express  verdict  of  acquittal  as  to  those  counts  not 
mentioned  therein.  H, 

8.  Same, — Supreme  Court, — Where  the  verdict,  upon  the  trial  of  a  defend- 
ant on  an  indictment  consisting  of  several  counts,  is  silent  as  to  any  of 
them,  no  question  in  relation  to  such  counts  is  presented  to  the  Supreme 
Court,  on  appeal,  by  a  motion  to  quash,  or  in  arrest  of  judgment.    lb. 

9.  FaUure  of  Ofioer  to  do  hU  Duty, — Qerk, — Indictment. — An  indictment 
against  me  clerk  of  a  circuit  court,  for  failing  to  pay  over  to  the 
proper  officer  fines,  jury  fees  and  unclaimed  witness  fees,  assessed 
during  the  year  preceding  the  finding  of  the  indictment,  and  collected 
by  him,  must  allege  that  such  funds  were  collected  by  him  previous  to 
the  first  day  of  the  month  of  January  preceding. 

The  Suae  v.  Beeord^  107 

10.  FiUhare  to  P(xy  Cher  Docket  Fees.— Where  such  indictment  is  for  the  fail- 
ure of  such  clerk  to  pay  over  docket  fees  collected  by  him,  it  must  be 
alleged  that  suoh  fees  had  been  collected  by  him  more  than  diirty 
days  prior  to  the  time  at  which  it  is  allied  he  should  have  paid  them 
over,  out  failed  so  to  do.  76. 

11.  Conehteion  of  Iajm, — In  either  of  such  case«^  an  allegation  that  such 
funds  are  "due  and  owing  to  the  State  of  Indiana,"  can  not  aupphr 
said  allegations,  aa  it  is  but  averring  a  conclusion  of  law.  li. 

12.  Common  Lom, — The  Codc-^Bj  the  code  of  this  State,  an  indictraeot 
must  contain  all  the  substantial  averments  necessary  to  render  it  suffi- 
cient at  common  law.  lb, 

13.  AmiynmmU  of  Error, — Supreme  Court. — Practiee. — On  appeal  of  a  cause 
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to  the  Supreme  Coart,  if  no  aaeignment  of  error  be  made,  it  will  be 
dismisjied.  The  StaU  ▼.  Baker,  117 

14.  New  Trial. — Motion, — Praetice, — Assigning  the  admisgion  of  evidence 
reported  by  a  person  named,  "  under  the  order  and  direction  of  the 
ooort,  to  wit  (here  insert),"  as  cause  in  a  motion  for  a  new  trial,  is 
insufficient.  Wen^fiight  ▼.  The  State,  122 

15.  Mandaughier. — Inatruetion  to  Jury, — On  the  trial  of  a  defendant  for 
manslaughter,  an  instruction  to  the  jury,  in  relation  to  the  evidence  of 
the  means  by  which  the  deceased  came  to  his  death,  should  not  as- 
sume that  the  immediate  cause,  producing  death,  was  the  result  of  an 
act  of  the  defendant,  but  should  clearly  and  logically  connect  such 
immediate  cause  with  some  "  unlawful "  act  of  the  defendant.  lb. 

16.  D^enee  (^  Belative. — Persons  connected  by  the  relation  of  family,  guar- 
dian ana  ward,  or  master  and  servant,  may  defend  each  other  against 
an  assailant,  even  to  the  necessary  taking  of  life.  Ih. 

17.  Sdf-Defenee, — On  the  trial  of  such  cause,  an  instruction  to  the  jury, 
denying  all  right  of  justification  by  the  defendant,  even  that  of  self- 
defence,  is  erroneous.  Ih, 

18.  FUahi. — Concealment. — The  flight  or  concealment  of  the  defendant  in 
Bucn  cause  is  not  conclusive  evidence  of  his  guilt.  lb, 

19.  Joint  AnavJt, — On  the  trial  of  such  cause,  it  was  error  in  the  court  to 
refuse  to  instruct  the  jury,  that,  if  the  defendant  and  another  had 
simultaneously  assaulted  the  deceased,  but  without  a  mutual  under- 
standing that  they  would  injure  him,  and  the  other,  without  the  knowl- 
edge or  contribution  of  the  defendant,  had  caused  the  death  of  the 
deceased,  the  defendant  was  not  guilty.  lb. 

20.  Betuming  Indictment, — Nune  JVo  Tune  Entry. — Where  an  indictment, 
duly  returned  into  court  by  a  proper  grand  jury,  has  there  remained 
witnout  being  filed,  and  without  any  record  of  such  return,  it  is  the 
duty  of  such  court,  upon  being  informed  of  such  facts,  to  airect  the 
making  of  a  proper  nune  pro  tuTic  entry,  showiiuf  the  returning  and 
filing  of  such  indictment.  £ong  v.  The  State^  133 

21.  Abatement. — i2ep/y. — ^To  a  plea  by  the  defendant,  in  abatement  of  an 
indictment,  alleging  the  failure  of  the  clerk  of  the  court  to  endorse 
upon  such  indictment  the  time  of  its  filing,  and  to  enter  of  record  the 
return  of  the  same  into  court  by  the  grand  jury,  a  reply  that  such 
omissions  have  been  cured  by  a  nune  pro  tune  entry,  made  by  the  order 
of  such  court,  is  sufiicient.  lb. 

22.  New  Trial., — Supreme  Court, — Where  the  evidence  is  not  in  the  record, 
no  question  is  presented  to  the  Supreme  G>urt^  on  appeal,  by  a  motion 
for  a  new  trial,  based  upon  the  grounds  that  toe  finding  is  contrary  to 
law  and  the  evidence.  lb. 

23.  Indictment, —  Venue. — Where  the  venue  of  an  indictment  is  laid  in  a 
certain  county  in  this  State,  and  the  ofience  chained  is  alleged  to  have 
been  committed  at  **  said  county,"  naming  it,  such  ofTence  is  sufficiently 
shown  to  have  been  committed  in  this  State.  lb. 

24.  Asdault  vrith  Intent  to  Murder, — Evidence, — Specific  Acts. — Upon  the  trial 
of  a  defendant  indicted  for  assault  and  battery  with  intent  to  murder 
another,  evidence  of  specific  acts  of  violence,  committed  by  the  latter 
upon  persons  toward  whom  he  had  had  ill-will,  is  not  admissible. 

JVatf  V.  The  State,  179 

25.  New  Trial. — Continuance  of  Motion  for. — ^An  application  by  a  defendant 
for  a  continuance  under  advisement,  of  his  motion  for  a  new  trial, 
until  the  next  term  of  court,  rests  in  the  discretion  of  the  court.       lb. 

26.  Miaeonduct  of  Juror, — ^The  fact  that,  din*ing  a  separation  of  a  jury  by 
leave  of  court,  upon  an  adjournment  of  a  cause  which  they  are  trying, 
a  member  thereof,  on  his  own  motion  and  at  his  own  expense,  by  him- 
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ielf  and  without  becoming  intoxicated,  partakes  of  intoxicating  liquor, 
is  not  sufficient  cause  for  a  new  trial.  lb. 

27.  IfutructUm  to  Jury, — Ortdibiiity  of  Wiineti, — ^An  instruction  to  the  jury 
trying  a  cause,  in  relation  to  the  evidence  given  therein,  that  '*if  the 
witness  is  interested  in  tlie  result  of  the  prosecution,  this  tends  to  dis- 
credit" him,  is  erroneous.  /6. 

28.  Ahatanenl  of  Indidmenl, — Nune  Pro  Tunc  EfUrv. — To  a  plea  in  abate- 
ment of  an  indictment,  alleging  that  no  record  of  the  return  thereof 
into  court  by  the  grand  jury  had  been  made,  and  that  the  date  of  the 
filing  thereof  had  not  been  endorsed  thereon,  it  is  sufficient  to  reply 
that  such  omissions  have  been  cured  by  a  wwne  pro  tunc  entry  thereof, 
made  by  order  of  the  court.  liong  v.  The  Suue,  182 

29.  Pnutice, — Eleeiion  by  the  Stale. — On  the  conclusion  of  the  evidence  on 
behalf  of  the  State,  in  a  criminal  prosecution,  showing  that,  within  the 
time  covered  by  the  indictment,  the  defendant  had  committed  several 
offences  of  the  nature  of  that  charged  therein,  he  may,  before  intro- 
ducing his  evidence,  require  that  the  proeecuting  attorney  shall  elect 
upon  which  of  such  offences  he  will  insist  for  a  conviction.  76. 

30.  Ifuiruetian  to  Jury. — Where,  in  such  case,  no  such  election  has  been  re- 
quested or  made,  it  b  not  error  in  the  court  to  refuse  to  instruct  the 
jury,  that,  to  entitle  the  State  to  a  conviction  and  at  the  same  time 
protect  the  defendant  from  a  future  prosecution  for  the  same  offence, 
the  evidence  must  show  the  defendant  to  have  committed  the  offence 
charged,  at  a  particular  time  and  upon  a  particular  occasion.        lb. 

31.  New  Trial. — Failure  of  Defendant  to  Testify, — An  allusion  by  counsel  for 
the  State  in  a  criminal  prosecution,  maide  during  his  argument  of  the 
cause  before  the  jury,  to  the  fact  that  the  defendant  had  failed  to  testify 
as  a  witness  on  tne  trial  of  such  cause,  is  sufficient  ground  for  a  new 
trial,  and  is  not  cured  by  the  facts,  that  the  court  admonished  the 
counsel  that  such  allusion  was  improper,  and  instructed  the  jury  that 
no  attention  should  be  paid  by  them  to  the  same.  '     lb. 

32.  Evidence  Excluded. — BUI  of  ExceptioM. — Supreme  Court. — ^Unless  evi- 
dence excluded  on  the  trial  of  a  cause  is  maide  part  of  the  record  by  a 
bill  of  exceptions,  no  question  in  relation  thereto  can  be  presented  to 
the  Supreme  Court  on  appeal.  MtUer  v.  The  State,  187 

33.  DeMcraium  of  Sabbath. — Indictment. — DupUcity. — An  indictment  for 
desecration  of  the  Sabbath,  charging  the  defendant  with  having^  been 
found  on  that  day  "  unlawiuUy  at  common  labor  and  engaged  m  his 
usual  avocation,  to  wit,"  etc.,  is  not  bad  for  duplicity. 

McCarthy  v.  The  Slate,  203 

34.  Same. — The  indictment  in  such  case  need  not  aver  what  the  usual  avo- 
cation of  the  defendant  was.  lb, 

35.  Instruction  to  Jury. — Province  of  Jury. — On  the  trial  of  a  criminal  cause, 
it  is  error  in  the  court  to  refuse  to  instruct  the  jury  that  they  "  are  the 
exclusive  judges  of  the  law  and  the  facts."  lb. 

36.  Destruction  of  Unrecorded  Indictment. — The  defendant  in  a  criminal 
prosecution  can  not  be  tried  on  an  indictment  which  has  been  de- 
stroyed, and  of  which  there  is  no  record.        Buckner  v.  The  State,  208 

37.  Trial  upon  Certified  Copv. — Where  a  record  has  been  made  of  an  indict- 
ment which  has  been  destroyed,  the  defendant  may  be  put  upon  trial 
on  a  certified  copy  of  the  same.  lb. 

38.  Same.— Case  Modified.— Bailey  v.  The  Slate,  39  Ind.  438,  modified.     lb. 

39.  TriaL — Arrest  of  Judg/menL — Where  the  record  in  a  criminal  prosecu- 
tion shows  no  charge  against  the  defendant,  judgment  npon  a  findinff 
thereon  against  him  should  be  arrested.  Buckner  v.  The  State,  209 

40.  Destruction  of  IndictmfiU.—Nune  Pro  Tunc  Entry.— TriaL— The  defend- 
ant in  a  criminal  prosecution  can  not  be  put  upon  trial  on  a  iitttic  pro 
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IMM  entiy,  made  by  the  ord«r  of  the  oonrt,  showing  the  retam  into 
court  by  the  grand  jury  of  an  indictment  against  the  defendant,  and 
that  it  had  been  destroyed.  Buekner  t.  The  StaU,  21<^ 

41.  TnaL — Arreat  nf  JudmatL — Where  the  record  in  a  criminal  prosecu- 
tion contains  no  indictment  or  other  charge  against  the  defendant, 
judgment  upon  a  finding  thereon  against  him  should  be  arrested. 

Bvekner  v.  The  StcOe^  212 

42.  AmignntefU  i^  Emr, — Smpremt  Comrtr—On  appeal  of  a  canse  to  the 
Supreme  Court,  error  must  be  assigned  on  the  record,  or  it  will  be 
dismissed.  The  SiaU  t.  Newmem,  213 

40.  JUse  /Vefe?ioe». — IndidmenU — An  indictment  for  obtaining  goods  by 
means  of  falite  pretences,  practised  by  the  defendant  upon  a  person 
who,  *'  relying  upon  said  false  representations,"  parted  with  his  ^[ooda 
and  was  thereby  defrauded,  sufficiently  shows  him  to  hare  believed 
anch  repffcaenUtions  to  be  true.  CUfford  ▼.  The  State,  245 

44.  Soitenev, — Nature  of  Pretence, — A  false  representation  by  the  defendant 
as  to  his  soWencT  and  ability  to  pay  for  goods  obtained  by  meana 
thereof,  made  by  him  to  the  person  defrauded,  in  such  manner  as  to 
deceive  him,  and  as  would  deceive  a  man  of  ordinary  intelligence,  is 
sufficient  to  support  an  indictment  therefor.  Jh. 

4^.  Ifutmetion  to  Jwry, — I^ovmee  ef  Jury. — ^The  jury  trying  a  criminal 
cause  "  have  the  right  to  determine«the  law  and  tne  facts."  lb, 

46.  Same, — An  instruction  to  the  jury  in  such  cause,  alleging  certain  propo- 
sitions therein  stated  to  be  law,  and  informing  them  that  they  are 
bound  thereby,  is  erroneous.  76. 

47.  Same. — Individual  Opinion  cf  Judge, — An  instruction  by  the  court  of  its 
own  motion  to  the  jury  in  a  criminal  cause  informed  them  that  certain 
propositions,  therein  stated,  were  law,  as  determined  by  the  Supreme 
Uourt,  but  that,  though  binding  both  him  and  the  jury,  in  the  private 
opinion  of  the  ludge  giving  such  instruction,  such  propositions  would 
enable  criminals  to  escape  punishment. 

JBeU,  that  such  instruction  is  erroneous.  /B. 

48.  OiM  Jlfod^|Se(f.---Jones  v.  The  SUte,  50  Ind.  473,  modified.  76. 

49.  FontioUum. — Indictment, — Dining  Orimee, — An  indictment  for  living  in 
open  and  notorious  fornication  may  be  founded  on  the  2l8t  section  of 
the  act  of  June  14th,  1852,  (2  R.  8.  1876,  p.  457,)  ** defining  misde- 
meanors,'' etc.,  though  such  offence  is  not  defined  therein. 

Hood  V.  The  State,  263 

50.  Fonncation  Ddmed, — Fornication  is  sexual  intercourse  between  any 
man  and  an  unmarried  woman.  iL 

51.  Adultery  Defined. — Adultery  is  sexual  intercourse  between  a  married 
woman  and  any  man  other  than  her  husband.  Ib» 

52.  Same, — An  indictment  for  living  in  open  and  notorious  fornication  is 
sustained  by  proof  that  the  defendant,  durinr  the  lifetime  of  his  undi- 
Yoroed  wife,  had  married,  and  openly  lived  and  cohabited  with,  an 
unmarried  woman.  76. 

58.  Evidence, — Divorce. — Juriadieticn. — On  the  trial  of  such  cauBe|  evidence 
that  the  defendant,  prior  to  such  second  marriage,  had  obtained  a  de- 
cree of  divorce  from  his  first  wife,  rendered  by  a  court  having  no  ju- 
risdiction of  either  of  the  parties  to  the  action  for  such  divorce,  is  in- 
admissible. 76. 

54,  Divorce  of  Non-ReaideTtts. — A  decree  of  divorce  granted  by  a  court  of 
another  state,  showing  upon  its  face  that  neither  of  the  {>arties  to  the 
Action  therefor  were  citiKus  or  residents  of  that  state,  is  invalid  in 
this.  76. 

55.  Satme,— 'Statute  <^  Foreign  State. — Snrh  divorce  of  non-residents,  so  de- 
creed, is  not  rendered  valid  by  a  ntatute  of  such  state,  authorizing  a 
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divorce  to  be  decreed  on  behalf  of  a  party  merel j  desiring  to  become 
a  resident  thereof.  lb, 

fi6.  Same, — Randenee  of  FetiHoner, — ^To  give  a  court  juriBdiction  of  an  ac- 
tion for  a  divorce,  the  petitioner  must  be  a  renident  of  the  state  or 
territory  within  which  such  divorce  is  sought  to  be  obtained.  lb, 

$7.  Sime,—Suunie  qf  UtaK—The  statute  of  Utah  Territory,  authorizing 
the  courts  of  Utah  to  srant  divorces  to  parties  who  are  not,  but  merelv 
desire  to  become,  residents  of  such  territory,  is  void.  /(. 

58.  Same. — OorutihUion  of  UwUed  SuUes, — Section  1,  article  4,  of  the  consti- 
tution of  the  United  States,  requiring  that  *'Full  faith  and  credit  shall 
be  given  iq  each  state  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state,"  does  not  require  credit  to  be  given  to  a  de- 
cree of  divorce  rendered  by  a  court  having  no  jurisdiction  of  the  par- 
ties to  such  action.  lb, 

59.  Soame. — IiUenL — A  person  is  held  to  have  intended  to  perform  what  he 
has  performed,  and  to  be  chargeable  with  notice  of  its  consequences.  lb, 

60.  Defining  Onme$. — Crimes  not  defined  by  the  statutes  creatine  them  may 
be  defined  by  the  proper  courts.  Ardery  v.  The  States  3S» 

61.  Beped  (^  /Skohcfe.— Section  2  of  the  act  of  May  31st,  1852,  ''declaring 
the  law  governing  this  State,"  (1  R.  S.  1876,  p.  605,)  was  repealed  by 
implication  by  the  act  of  June  14th,  1852,  (2  B.  S.  1876,  p.  457,)  ''de- 
fining misdemeanors,"  etc.  lb, 

62.  PuhUjD  Indecency, — Indidment, — An  indictment  chaiged  that  the  defend- 
ant, on,  etc.,  at,  etc.,  "  did  then  and  there,  in  a  public  place,  make  an 
indecent  exposure  of  his  person,  by  then  and  there  making  an  uncov- 
ered exhibition  of  his  privates,  in  presence  of  divers  persons  then  and 
there  assembled." 

Htld^  that  such  indictment  sufficiently  charges  public  indecency.  lb. 

63.  Grand  Jury, — Number, — Prior  to  the  regular  session  of  the  board  of 
commissioners  of  a  county  of  this  State,  at  their  March  term,  1876,  a 
l^al  grand  juiy  consisted  of  twelve  men.  Mden  v.  The  State,  ^6 

64.  EmpanelUng, — Discharging, — ^Where,  prior  to  such  time,  a  grand  jury 
consisting  of  but  six  men  had  been  empanelled,  it  was  proper  for  the 
court  to  direct  them  to  be  discharged  and  a  grand  jury  of  twelve  to  be 
selected  and  empanelled  by  the  sheriff,  from  bystanders.  lb, 

65.  SelecUM, — Irregtdarity, — Challenge  to  Array, — Irregularity  in  the  selec- 
tion oi  a  grand  jury,  not  amounting  to  corruption,  is  not  sufficient 
ground  to  sustain  a  challenge  to  the  array.  lb. 

66.  DiacreUon  of  Oireuit  Court — Supreme  CourL — ^The  action  of  the  circuit 
court,  in  discharging  or  reconvening  a  grand  jury,  except  for  gross 
abuse  of  its  discretion  in  such  matter,  will  not  be  reviewed  bj  the 
Supreme  Court,  on  appeaL  lb, 

67.  Ptea  in  Abatentenl, — €%aUenge, — ^Where,  by  a  challenge  to  the  array^  a 
defendant  has  once  questioned  the  legality  of  the  organisation  oi  a 
grand  jury,  he  can  not  present  the  same  question  again,  by  a  plea  m 
abatement  of  an  indictment  found  against  him  by  them.  lb. 

68.  Murder, — Indictment, — An  indictment  for  murder  charged,  that  the 
defendant  did  " unlawfully  "  etc,  ''kill  and  murder  "  A.  B.,  by  "cut- 
tin|^,  stabbing  and  mortally  wounding  said"  A.  B.  "with  a  knife 
which  he,"  defendant,  "  then  and  there  had  and  held  in  his  hands,"  etc. 

Hdd,  on  motion  to  ouash,  that  the  indictment  sufficiently  charged  the 
means  by  which  tne  deceased  came  to  his  death.  lb. 

69.  Arrest  af  Judgment. — ^Irregularity  in  the  selection  of  a  grand  jury  is 
not  ground  for  a  motion  m  arrest  of  judgment.  lb. 

70.  Indictnwni, — Abalement, — Grand  Jury, — Irregularity. — Irregularity,  not 
amounting  to  corruption,  in  the  selection  or  reassembling  of  a  grand 
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jury,  is  not  ground  for  a  plea  in  abatement  of  an  indictment  found  hj 
them.  Saler  et  al,  v.  Tht  Slat^  378 

71.  Intlrvetioa  to  Jury. — SubomaUon  qf  Te9timony. — On  the  trial  of  a  defend- 
ant charged  with  a  crime,  it  is  error  in  the  court  to  instruct  the  jury, 
that  if,  from  the  evidence,  they  are  satisfied  that  the  defendant  has 
"  induced,  by  any  means,  any  witness  in  this  case  to  testify  falsely, 
such  fact  would  raise  a  strong  presumption  of  guilt.*'  A, 

72.  Same. — ^The  perpetration  of  such  act  by  the  defendant  is  a  circum- 
stance, which,  with  all  others  in  the  case,  may  be  weighed  by  the  jnir 
in  determining  the  question  of  guilt  or  innocence.  To. 

73.  Same, — Alibi. — An  instruction  to  the  jury  on  the  trial  of  a  defendant 
In  a  criminal  case,  in  relation  to  uncontradicted  evidence  offered  by 
him  to  establish  an  aUbi,  tending  to  cast  a  suspicion  on  such  evidence, 
is  erroneous.  lb. 

74.  Same. — Evidence, — Evidence  of  an  alibi,  introduced  br  a  defendant, 
should  be  subjected  to  the  same,  and  no  other,  test,  that  evidence  of 
any  other  material  fact  is  subjected  to.  lb, 

75.  Supreme  Court. — New  IMal. — Where  the  evidence  given  on  the  trial  of 
a  cause  is  not  in  the  record,  the  Supreme  Court,  on  appeal,  will  not^ 
ordinarily,  consider  the  action  of  the  lower  court  in  overruling  a 
motion  for  a  new  trial.  Dorman  v.  The  StcUe,  454 

76.  Cfrand  Jury. — Judicial  Notice. — The  Supreme  Court  of  this  State  takes 
judicial  notice  of  the  different  terms  ot  the  circuit  court  of  a  county, 
tor  which  its  several  grand  juries  have  been  selected  by  its  board  of 
commissioners.  lb, 

77.  SdecUon  cf  Grand  Jury. — FiUing  Vacancies. — Where,  either  on  being 
first  assembled,  or,  having  been  assembled  and  discharged,  on  beinr 
reassembled  by  order  of  court,  any  or  all  of  the  members  of  a  grand 
jury  fail  to  appear,  the  court  may  direct  it  to  be  filled  from  by- 
standers, even  tnough  the  selection  of  such  grand  jury  by  the  board 
of  commissioners  was  irregular.  lb. 

78.  Irregularity. — Plea  in  Abatement. — Irre^larity  in  the  selection  of  a 
grand  jury,  not  amounting  to  corruption,  is  not  ground  for  a  plea  in 
abatement  of  an  indictment  found  by  them.  lb, 

79.  I^wsiiee. — Immaterial  Inue, — Where  the  issue  tendered  by  such  plea  ia 
immaterial,  the  court  should  disregard  it  and  find  thereon  for  the 
State,  even  though,  without  demurrer  and  on  issue  joined,  the  alle^- 
tions  of  such  plea  be  proved.  lb. 

80.  MaHcUme  Tretpass. — Emdenee. — Where,  on  the  trial  of  an  indictment 
against  A.  for  malicious  trespass  in  the  shooting  of  B.'s  dog,  the  evi- 
dence tended  to  show  that  the  dog,  at  the  time  of  the  shooting,  was 
chasing  A.'s  sheep ;  that  A.  did  not  know  it  was  B.'s  dog ;  that  soon 
after  learning  that  fact  A.  offered  to  pay  B.  for  the  injury  a  certain 
sum,  which  was  declined  as  being  too  small ;  and  that  A.  was  a  man 
of  good  character , 

Hdd,  that  there  was  no  evidence  of  malice,  and  therefore  there  could  be  no 
conviction.  GaddU  v.  The  State,  550 

81.  Sam€. — In  such  cases,  the  distinction  between  trespass  and  malicious 
trespass  must  be  carefully  observed.  /&. 

82.  Arrttt  (f  JudgmenL — Grand  Jury. — ^Irregularity  in  the  selection  or  em- 
panelling of  a  grand  jury  is  not  ground  for  a  motion  in  arrest  of  judg- 
ment upon  an  indictment  returned  by  them.       Veateh  v.  The  States  584 

83.  IndietmenL — Murder  in  First  Degree. — An  indictment  for  murder  in  the 
first  degree  charged,  that,  on,  etc.,  at,  etc.,  the  defendant  "did  then 
and  there  unlawfully,  feloniously,  purposely,  and  with  premeditated 
malice,  kill  and  murder"  one  A.  R,  "by  then  and  there  feloniously, 
purposely,  and  with  premeditated    malice,  shooting   and   mortally 
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wonndiDg  the  body  and  penoa  of  said"  A.  B^  "with  a  gnn  loaded 
with  gan-powder  and  leaden  balls,  which  he,"  the  defendant,  ''then 
and  there  m  his  hands  had  and  held,"  etc. 
Hddy  on  motion  in  arrest,  that  the  indictment  is  sufficient.  lb. 

84.  Witneu, — Oredibilitiy  cf, — JiuCruetion  to  Jury. — D^endanfs  Tettimony. — 
On  the  trial  of  a  cause  wherein  the  defendant  testifies  as  a  witness  in 
his  own  behalf,  it  is  error  in  the  court  to  instruct  the  jury,  in  relation 
to  the  credibilitv  of  such  witness,  that  ''one  interested  will  not  usually 
be  as  honest  and  candid  as  one  not  so."  iL 

85.  Bail. —  Weight  af  Evidence. — Sn^preme  Oourl. — On  appeal  to  the  Supreme 
Court  from  the  decision  of  a  judge,  on  the  petition  of  a  person  charged 
with  a  crime  to  be  admitted  to  bail,  the  eyidence  will  be  weighed 
without  regard  to  such  decision.  Ex  I\xrU  Suiherlin,  595 

86.  Murder. —  When  Defendant  Admitted  to  Bail. — On  such  petition,  by 
a  defendant  confined  in  jail  on  an  indictment  for  murder,  if  from  the 
eyidence  the  proof  of  his  guilt  be  not  eyident,  or  the  presumption 
thereof  not  strong,  he  should  be  admitted  to  bail.  Ih. 

DAMAGEa 

See  CouKTY  Treasurer,  1 ;  Landlord  and  Tenant,  3 ;  Liquor  Law,  19, 
20 ;  Mortqage,  7,  8 ;  Practice,  17 ;  Replevin. 

DECEDENTS'  ESTATES. 

1.  Sale  cf  Land. — Ineumhraause. — A  purchaser  of  land  sold  at  an  adminis- 
trators sale  takes  the  same  subject  to  all  liens  thereon,  except  those  for 
the  payment  of  which  it  is  sold.        HeKyderton  y.  Whitingery  Adm\  131 

2.  Action  for  Purehtue-Money. — Set'Off. — Ihxes. — ^In  an  action  by  an  ad- 
ministrator, to  recoyer  the  balance  of  purchase-money  due  upon  land 
sold  by  him,  belonging  to  his  deoedent^s  estate,  the  purchaser  can  not 
set  ofi  taxes  paid  bv  him,  accrued  against  such  land,  prior  to  such  sale 
but  subsequent  to  the  death  of  such  decedent.  Ih. 

3.  Same. — Taxee  Accrued  h^ore  Deeeden^e  Death. — ^Tazes  accrued  upon 
land  during  the  lifetime  of  ita  owner  should  be  paid  by  the  adminis- 
trator of  his  estate.  lb. 

4.  InaolveiU  E8taie.—Suit /or  Money  Cottceted  by  Attomof.SetrOff.—ln  an 
action  by  the  administrator  of  the  estate  of  an  insolyent  decedent, 
against  an  attorney  at  law,  to  recoyer  money  collected  by  the  latter  for 
such  decedent,  the  defendant  can  not  set  on  the  yalue  of  seryices  ren- 
dered by  him  for  such  decedent ;  but  he  may  set  off  the  yalue  of  ser^ 
yioes  rendered  such  administrator  in  the  settlement  of  such  estate.   lb. 

5.  Beat  Eataie. — Liability  far  Debts. — ^The  purchaser  of  the  real  estate  of 
an  intestate,  prior  to  the  settlement  of  his  estate,  takes  the  same  sub- 
ject to  the  right  of  the  administrator  to  cause  it  to  be  sold  for  the  pay- 
ment of  the  debts  of  such  estate.  WeaUey  et  al.  y.  Canradt,  430 

6.  FonrHtian. — Sale. — Action  b^  Purchaser  AaainU  Widow  and  Heire. — Where, 
in  a  proceeding  for  partition  of  the  real  estate  of  an  intestate  amongst 
his  widow  and  heirs,  the  same  is  declared  indiyisible,  and,  prior  to  the 
settlement  of  such  decedent's  estate,  is  sold  to  a  purchaser,  who,  to 
saye  the  same  from  a  sale  by  the  administrator  of  such  estate  for  the 

Sayment  of  its  debts,  pays  to  such  administrator  the  amount  of  such 
ebts,  he  can  not  maintain  an  action  against  such  widow  and  heirs, 
amongst  whom  the  proceeds  of  such  sale  had  been  diyided,  to  recoyer 
of  tiiem  the  amount  so  paid  by  him.  lb. 

7.  Admini$traior. — I\treha9e  cf  Land  by,  at  Sheriff's  Sale. — Suit  against  Tenant 
for  Use  and  Occupation. — Certain  land  was  sold  on  execution,  procured 
by  an  administrator  upon  the  reyiyor  of  a  judgment  in  fayor  of  his 
decedent,  in  March,  1873,  and  the  sheriff's  certificate  of  sale  was  then 
giyen  to  the  purchaser,  he  being  said  administrator,  who  obtained  the 
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sheriff's  deed  thereander  in  November,  1874.  Suit  by  said  purchaser 
for  rent  of  said  land  for  the  year  1874,  against  a  tenant  of  the  execu- 
tion defendant,  who,  in  September,  1873,  had  rented  said  land  till 
March,  1875,  to  said  tenant  and  taken  his  notes  for  the  rent,  which 
notes  were  not  due  at  the  time  of  trial  of  said  suit,  said  purchaser 
having  on  the  1st  of  March,  1874,  notified  said  tenant,  then  in  posses- 
sion, of  said  purchase^  and  that  he  should  pay  rent  to  said  purchaser, 
and  not  to  said  execution  defendant ; 
Hdd,  that  said  purchase  by  said  administrator  was  not  void ;  the  purcha- 
ser might  oe  treated  as  a  trustee,  and  the  eettui  que  trust  might  avoid 
the  sale,  or  let  it  stand  and  cause  the  purchaser  to  convey  the  title  to 
the  cestui  que  tnui;  but,  in  said  suit  for  rent,  the  defendant  could  not 
dispute  the  plaintiff's  title.  Murpky  aaLy.  Teier,  Adm'r^  545 

DECLABATIONa 
See  Bastabdy,  7, 12, 13 ;  Evioencb,  6. 

DEFAULT. 
See  FKiLCncE,  12,  25,  26,  31  to  33^  40,  44;  Scfbeius  Ooubt,  9. 

DELIVERY  BOND. 
See  Taxes. 

DEMAND. 


2. 


DEMURBEB. 
See  Practice,  8, 9, 16,  34,  46. 

DEPOSITION. 

1.  Motion  to  Suppress, — ^The  refusal  of  a  witness,  whose  deposition  is  beiiuf 
taken,  to  answer  certain  {questions,  is  not  ground  for  suppressing  sucn 
deposition,  where  such  witness  subsequently  therein  answered  all  of 
such  questions  as  were  material.  Tedrowe  el  oLy.  Esher,  443 

Qmmissumer, — OfieitU  Character. — ^The  want  of  a  certificate  of  the 
official  character  of  the  commissioner,  appointed  by  the  Governor  of 
this  State,  before  whom  a  deposition  is  taken,  is  not  ground  for  sup- 
pressing it.  10. 

8.  Same^ — Certificate. — I^eswnpticn. — ^The  official  certificate  of  such  com- 
missioner, purporting  to  be  under  his  hand  and  seal,  attached  to  such 
deposition,  is  presumptive  evidence  of  his  official  character.  Ih. 

DESCENTS. 

1.  Widow. — ChUdren. — I\jtrtUion. — ^The  owner  in  fee-simple  of  certain 
lands  in  this  State  died,  intestate,  leaving  surviving  him,  a  widow, 
children  by  her,  and  children  by  a  former  marriage.  Subsequently 
such  widow  died,  intestate,  leaving  such  children  and  children  by  a 
former  marriage,  without  having  disposed  of  her  one-third  interest  in 
such  lands. 

JJeU,  in  an  action  for  partition,  that,  on  her  death,  such  one-third  interest 
descended  to  all  iter  childrcoi  by  both  marrisges  equally,  and  Uiat 
such  husband's  children  by  his  former  marriage  took  nothing  thereof. 

Heavenridge  et  at,  v.  NelsoUf  90 

2.  Will. — Efeetion  by  Widow. — Insanity. — EHeetion  by  Ouardian. — ^The  right 
of  a  widow,  under  section  27  (1  B.  S.  1876,  p.  413)  of  the  ^  act  regu- 
lating descents,"  etc.,  to  elect  to  take  under  the  will  of  her  deceased 
husband,  is  purely  personal  to  her,  does  not  descend  to  her  heirs,  and 
can  not  be  exercised  by  her,  or  on  her  behalf  by  her  guardian,  where 
she  has  been  adjudged  of  unsound  znind;  and  re%l  estate,  which 
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deeeended  to  her  from  her  husband,  under  auch  statu te,  on  her  death 
during  such  insanity,  descends  to  her  children,  notwithstanding  an 
election  hj  such  guardian  to  take  under  such  will.  lb. 

DISMISSAL. 
See  Practice,  12, 19, 47. 

DIVOECE. 
See  Cbiminal  Law,  &3  to  59. 

DONATION. 
See  CmEB  and  Towns,  20  to  24. 

DRAINING  ASSOCIATION. 

1.  Diieking  Company. — Bepeal  of  StatuU. — By  the  act  of  December  14th, 
1872,  (Acts  1872,  p.  46,)  repealing  the  act  of  May  22d,  1869,  (3  Ind. 
Stat.  222,)  authorizing  '*  the  construction  of  levees,  dikes  and  drains," 
etc.,  ''by  incorporated  companies,"  etc.,  all  companies  incorporated 
under  the  latter  act.  except  those  the  main  line  of  whose  contemplated 
work  did  not  exceed  sixteen  miles  in  length,  were  abolished. 

Cooper  el  wc  v.  The  Aretie  DUchen,  233 

2.  Seme. — Action  for  AuetanenL — Pleading. — ^In  an  action  by  a  ditchii^ 
company  incorporated  under  the  latter  act,  commenced  since  its  repeal, 
to  collect  an  assessment,  the  complaint  must  aver,  as  matter  of  fact, 
that  the  main  line  of  the  plaintiff's  contemplated  work  does  not  exceed 
sixteen  miles  in  length,  or  it  will  be  insufficient.  Ih. 

8.  Same. — AverTnent  as  to  Bond. — ^In  an  action  by  a  ditching  company, 
incorporsted  under  an^  existing  or  prior  statute  of  this  State,  to  col- 
lect an  assessment  to  aid  in  the  construction  of  its  contemplated  work, 
the  complaint  must  aver  that  the  plaintiff's  board  of  directors  have 
executea  a  bond,  conditioned  for  the  faithful  application  of  asseas- 
ments  collected  by  them,  as  required  by  the  23d  section  of  the  act  of 
March  10th.  1873,  (IRS  1876,  p.  418,}  "  to  authorise  and  encourun 
the  construction  of  levees,"  etc.  A, 

EASEMENT. 
See  Canal,  1,  2. 

1.  Uee. — iVescripCion. — Ancient  Windows. — Light — Air, — ^An  easement  in 
light  and  air,  to  be  supplied  to  the  ancient  windows  of  one  person, 
from  the  premises  of  another,  can  not  be  acquired  in  this  State  by 
mere  use  or  prescription.  Stein  v.  Hauek,  6>5 

2.  Same. — Statute  Construed. — By  the  act  of  this  State. ''  touching  ease- 
ments," (1  B.  S.  1876,  p.  436)  the  Legislature  intended  neither  to  recog- 
nise nor  adopt  the  English  rule  in  relation  to  easements  in  light  and 
air,  but  to  prevent  the  future  acanisition  of  such  easements,  except  in 
conformity  with  the  provisions  of  such  statute.  lb. 

ESTOPPEL. 
See  CrriEB  and  Towns,  10 ;  CoNYinrANCE,  4. 

EVIDENCE. 

See  Babtabdt,  7  to  15 ;  Chattel  Moboaoe,  4 ;  CrniB  and  Towns,  11, 12, 
23 ;  Deposition  ;  Fraud,  3 ;  Judgment,  1 ;  Landlord  and  Tenant, 
3 ;  Partnership,  6 ;  Practice,  11, 39 ;  Principal  and  Surety,  4  to  7 ; 
pROBiiSBORY  Note,  4,  5,  9 ;  Supreme  Court,  3,  4,  6, 11, 13 ;  Trebpasb, 
1  to  4;  Turnpike,  19,  20 ;  Warranty,  4. 

1.  Judgment. — CertUied  Copv. — ^The  rendition  of  a  judgment  in  issue  may 
be  established  by  a  duly  certified  copv  of  the  pleadings,  proceedings 
and  judgment  in  the  cause  wherein  judgment  is  alleged  to  have  been 
rendered.  Blisxard  et  al.  v.  Brossj  74 


620  INDEX. 

2.  Opinicm  <^  Wit!M», — Jnaawify. — Before  a  witness  can  be  permitted  to 
give  hw  opinion  as  to  the  mental  condition  of  a  person  alleged  to  be  of 
unsonnd  mind,  he  mast  testify  to  facts  showing  that  he  is  qualified  to 
give  sach  opinion.  Sutherland  etoLv.  liankins,  343 

3.  Soane, — New  Trial, — Motian, — Evidence  Excluded, — £\xutiee, — A  motion 
for  a  new  trial,  based  upon  the  alleged  erroneous  exclusion  of  evidence 
of  the  opinion  of  a  witness  as  to  the  mental  condition  of  a  person  al- 
leged to  be  of  unsonnd  mind,  must  allege  that  such  witness  nad  testi- 
^Sl  to  facts  showing  him  to  be  qualified  to  give  such  opinion.  lb, 

4.  Bill  of  ExeeptioM, — A  reference  in  such  motion  to  such  quulifving  evi- 
dence^ as  inserted  in  a  bill  of  exceptions  not  then  signed  and  filed,  is 
insufacient.  lb. 

5.  Bayment. — Promisaory  Note, — IdaUification. — In  an  action  against  the 
heirs  of  an  intestate,  to  foreclose  a  mortgage  upon  real  estate  securing 
two  promissory  notes,  all  executed  by  the  latter  in  his  lifetime,  the  de- 
fendants,  under  a  plea  of  payment  of  such  notes,  introduced  in  evi- 
dence a  writing  executed  by  the  plaintiff  and  such  intestate,  reciting 
that  certain  personal  property  delivered  bv  the  latter  to  the  former 
had  been  ''paid  by  the  two  notes"  held  by  the  plaintiff  against  the  in- 
testate. 

Hdd,  that,  in  the  absence  of  evidence  identifying  the  notes  mentioned  in 
the  writing  as  being  those  sued  npon,  a  finding  of  payment  of  the  same 
is  erroneous.  Schafer  v.  Harti  el  al,,  377 

6.  Fraudulent  Conceyanee, — Impeaehing  Grantee^s  !RtU. — Deolaratians  cf 
Chantor, — On  the  trial  of  an  action  against  the  grantor  and  grantee,  by 
a  creditor  of  the  former,  to  set  aside  an  alleged  fraudulent  conveyance 
of  real  estate  and  subject  the  same  to  the  payment  of  plaintiff's  claim, 
if  there  be  evidence  that  such  convevance  was  made  in  pursuance  oi 
a  conspiracy  between  the  grantor  and  grantee  to  defraud  the  creditors 
of  the  former,  then  evidence  is  admissible  of  the  declarations  of  the 
grantor,  impeaching  the  title  of  the  grantee,  made  whilst  the  grantor 
remained  in  possession  of  such  real  estate,  though  after  such  convey- 
ance and  in  tne  absence  of  the  grantee.  TedrotM  etalT,  Etiher^  443 

7.  Same. — In  such  action,  the  fact  that  the  grantor,  after  making  such 
conveyance,  remains  in  possession  of  such  real  estate,  is  a  circumstance 
tending  to  establish  fraud.  lb. 

EXECUTION. 
See  AflsioNVEKT  fob  Benefit  of  Creditors,  2,  4 ;  Evidence,  6 ;  Fraud. 

FEES  AND  SALARIES. 
See  CoTOTTY  Auditor. 

FINDING. 
See  PRAcncE,  20,  21. 

FORECLOSURE. 
See  Mobtoaob;  New  Trial,  1 ;  Sheriff's  Sale,  2;  Tubkpike,  8  to  13. 

FOREIGN  STATR 
See  Criminal  Law,  54  to  58. 

FORMER  ADJUDICATION. 

See  CONOTABLE,  1. 

FORNICATION. 
See  Criminal  Law,  50. 

FRANCHISE. 
See  School  Corporation. 
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FRAUD. 

See  EviDXircE,  6,  7 ;  Judouent,  1 ;  MoirroAOiE,  9 ;  New  Tbial,  1 ;  Pabt- 
NBBSHiP,  1 ;  Statute  of  Frauds,  2 ;  Turnpike,  5,  20. 

1.  FhntduUnt  Conveyance. — Actum  to  Set  Aside. — Fteading. — In  an  action 
by  a  jodement  creditor,  to  set  aside  an  alleged  fraudulent  conveyance 
of  his  debtor's  real  estate,  so  as  to  subject  it  to  execution,  the  complaint 
must  allege,  that,  at  the  time  such  conveyance  was  made,  such  debtor 
did  not  then  have  sufficient  other  property  remaining  to  satisfy  all  his 
debts.  Eoang  et  ux.  v.  HamiUon^  34 

2.  Same, — It  is  not  sufficient  to  charse  in  such  complaint,  that,  at  the 
time  of  the  filiuff  thereof,  such  creditor  has  not  then  sufficient  other 
property  remaining  to  satisfy  all  his  debts.  lb. 

3.  Same, — Evidence. — The  facts  that  such  conveyance  was  made  volnn- 
tarilv,  without  consideration,  and  during  the  pendency  of  the  action 
resulting  in  the  judgment  sought  to  be  collected,  are  proper  matters  of 
averment  and  evidence,  as  tending  to  establish  tne  fraud  alleged,    lb. 

GUARDIAN  AND  WARD. 
See  Debcentb,  2. 

1.  Foreign  Guardian. — Domestic  Owttdian. — The  act  of  May  3d,  1869,  (2 
R.  S.  1876,  p.  593,)  in  relation  to  foreign  guardians,  authorizes  the 
foreign  guardian  of  non-resident  wards  to  petition  the  circuit  court 
having  jurisdiction  of  a  domestic  ffuardian  of  such  wards,  who  has  in 
his  hands  assets  belonging  to  them,  for  an  order  on  the  latter  to  pay  such 
assets  over  to  the  former.        MartSj  Qttardian,  v.  Broum,  Guardian^  386 

2.  P(ywer  of  Court  ocer  Amets, — Such  circuit  court  has  the  power  to  make 
such  order,  when,  in  its  judgment  and  in  the  exercise  of  a  sound  dis- 
cretion, it  deems  such  order  to  be  for  the  best  interests  of  the  ward.  lb. 

3.  Difenee.— Pleading. — ^To  such  petition,  an  answer,  averring  the  unfitness 
of  the  persons  with  whom  such  wards  reside  to  have  charge  of  them, 
that  they  hod  been  removed  from  this  State  by  their  mother  without 
the  consent  of  the  domestic  guardian,  and  that  education  and  main- 
tenance for  them,  free  of  charge,  could  be  provided  in  this  State,  is 
insufficient.  lb. 

4.  Wanfs  Erpenne  Money. — A  guardian  should  be  permitted  to  exercise 
some  discretion  in  the  matter  of  allowing  small  sums  of  money  to  his 
ward  for  personal  expenses ;  and  where  the  guardian  of  a  girl,  whose 
whole  estate  in  his  hands  amounted  to  one  hundred  and  seventy  dol- 
lars, advanced  to  her  during  the  period  of  about  six  years  and  a  half, 
while  she  was  between  eleven  and  eighteen  years  of  age,  the  whole  of 
said  amount  in  sums  of  five  dollars  at  a  time ; 

Heldy  that  there  was  no  abuse  of  discretion  on  the  part  of  the  guardian, 
though  during  said  period  said  ward  was  gratuitously  furnished  by  her 
relatives  with  the  actual  necessaries  of  lite  in  the  matters  of  boarding, 
clothing  and  schooling.  Kameyr.  Fa/e,  642 

HABEAS  CORPUS. 
See  Criminal  Law,  86. 

HIGHWAY. 
See  Turnpike,  10. 

1.  pBtUian. — Iwuffieieney  of. ^Waiver. — ^Where  a  party  remonstrating 
against  the  granting  of  a  petition  for  the  location  of  a  highway  files 
his  remonstrance  at  the  time  of  the  filing  of  such  petition,  without 
objecting  to  the  sufficiency  of  the  latter,  he  therebv  waives  such  objec- 
tion. Sowle  V.  Comer  et  aL,  276 

2.  Agreemmt  tf  IUcord.r—Pradioe. — On  appeal  of  such  proceeding  to  the 
circuit  court,  an  agreement  by  the  parties  thereto,  entered  of  record, 
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that,  with  certain  specified  exceptions,  **  all  matters  are  r^ular/'  is  a 
waiver  of  all  irregularities  prior  to  such  entry,  except  those  specified.  Ih, 

3.  Scone.  —  Appeai,  —  D^eetive  IhaucnpL — Amendment — To  procure  an 
order  by  the  court,  directing  the  county  auditor,  to  correct  the  tran- 
script on  such  appeal,  the  party  applying  thereJtor  must  show,  by  his 
affidavit^  wherein  the  transcript  is  defective.  lb, 

i.  Damages  and  Coets,  —  Ailowanee,  —  Countif  Commieeionen,  —  Appeal, — 
Where  damages  have  been  asnessed  in  favor  of  a  person  who  ouects  to 
the  location  of  a  highway  which  has  been  petitioned  for,  the  decision 
of  the  board  of  commissioners,  as  to  whether  such  highway  is  one  of 
sufficient  importance  to  the  public,  that  such  damages,  and  the  costs 
attendant,  should  be  paid  out  of  the  county  treasury,  b  final,  and  can 
not  be  reviewed  by  any  court. 

JamieHon  elaL  r.  The  Board  qf  Common  qf  Cam  Co,  el  a^,  466 

fi.  Same.—Bauiie8, — Case  Ovemded, — The  board  of  commissioners  is  not  a 
proper  party  to  an  appeal  from  an  order  of  such  board,  establishing  or 
refusing  to  establish  a  public  highway,  whether  the  question  of  dam- 
ages claimed  by  a  remonstrant  is  or  is  not  in  issue.  Wright  v.  TTeUs, 
27  Ind.  65,  overruled.  lb, 

6.  Same. — Order  <^  Circudt  Court  for  IhymerU  of  Damages. — ^Where,  on  ap- 
peal of  such  proceeding  to  the  circuit  court,  there  is  a  finding  that 
the  proposed  highway  is  of  public  utility,  and  damages  are  assessed  in 
favor  of  a  remonstrant,  it  is  not  error  in  the  court  to  order,  that, 
within  a  specified  time,  either  the  board  of  commissioners,  or  the  peti- 
tioners, at  their  option,  may  pay  such  assessment.  /6. 

7.  Same. — Two  Appeals  in  one  Cause. — Pnuiiee, — Where,  in  such  proceed- 
ing, two  appeals  are  taken  by  a  remonstrant  to  the  circuit  court,  one 
from  an  order  of  the  board  locating  the  highwav,  and  the  other  from 
an  order  of  such  board  approving  the  report  oi  reviewers,  that  such 
remonstrant  is  entitled  to  no  damages,  they  should  be  consolidated  on 
motion,  as  constituting  but  one  cause.  lb, 

8.  Same. — Costs. — Assessment  of. — Where,  on  the  trial  of  such  cause,  there 
is  a  finding  establishins  such  highway,  but  allowing  damages  therefor 
to  such  remonstrant,  the  costs  accruing  from  the  trial  of  the  former 
issue  should  be  assessed  against  such  remonstrant,  and  that  accruing 
upon  the  latter,  against  the  petitioners.  lb, 

9.  Same. — Supreme  Court — Beeord. — Where,  on  appeal  to  the  Supreme 
Court,  the  record  does  not  show  the  proportion  of  the  costs  accruing 
from  each  of  such  issues,  it  will  be  presumed  that  the  judgment  of  the 
circuit  court,  assessing  such  costs,  is  right.  lb, 

HUNTINGTON,  CITY  AND  TOWN  OF. 
See  CmEB  and  Towns,  13  to  17. 

HUSBAND  AND  WIFE. 
See  CoNVCYANCB,  4 ;  Vendor  and  Pubchaser  ;  WrnrxaB^  1. 

IMPEACHMENT  OF  WITNESS. 
See  Baotabdt,  9  to  14. 

INFANT. 
See  BA0TABDY,  16 ;  Bailroad,  8  to  12 

INFOBMATION. 
See  Practice,  43. 

INJUNCTION. 

See  AasiGNXENT  for  Beneftt  of  Creditorr,  2 ;  Countt  ComtiBsroNXRfl^ 

6 ;  Judgment,  1 ;  Railroad,  4,  6,  7 ;  Taxes. 
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INSANITY. 
See  Dbbcextts,  2;  Evidence,  2  to  4. 

INSTRUCTION  TO  JURY. 

See  Baotardt,  15;  Judgmekt,  2;  Liquor  Law,  10;  Nboijoence,  4; 
pRACiicE,  2, 3, 4, 13, 27, 28, 29 ;  Pbomisboby  Noix,  8 :  Sufbeme  Ooubt, 
1,  7,  8, 17;  TRisPAaB,  3,  4;  Turnpike,  2,  3. 

INTEREST. 
See  CouNTT  T&easureb,  1  to  3 ;  Supreme  Court,  18. 

INTERROGATORY  TO  JURY. 
See  Supreme  Court,  18. 

INTERROGATORY  TO  PARTY. 
See  Practice,  30  to  32. 

JUDGE. 
See  Venue,  Change  of,  5. 

JUDGMENT. 

See  AasiONifEMT  for  Benefit  of  Credttors,  2;  Bastardy,  5,  6, 16 ;  Evi- 
dence, 1 ;  MoRTOAGE,  4, 9 ;  Paktnership,  9 ;  Practice,  25, 26, 44,  45 ; 
Turnpike^  8 ;  Venue,  Change  of,  2,  5. 

1.     RefomuUion  €f,-^  Pleading, -^  Evidence, — Fraud, — Injunction, — Sheriff ^s 


an  execution  iflsiied  upon  such  judgment,  and  to  reform  or  correct  the 
amount  of  the  same,  the  complaint  alleged  that  such  judgment 
was  rendered  upon,  and  for  the  full  face  of,  a  promissory  note  executed 
hy  the  former,  to  the  latter,  by  mistake,  for  too  large  an  amount,  but 
that  afterwards  the  former  was  prevented  from  taking  the  necessary 
legal  steps  to  have  such  default  set  aside,  and  the  amount  of  such 
judgment  corrected,  by  the  admission  of  the  latter  that  such  excess  was 
unjust,  and  by  his  promise  that  the  collection  of  the  same  would  not 
be  enforced. 
Hddf  that,  under  such  complaint,  eyidence  could  haye  been  admitted  to 
show  that  the  plaintiff  had  been  about  to  institute  proceedings  to  haye 
such  judgment  corrected.  BUuard  tt  al.  y.  i^ross,  74 

2.  Same, — Inttrudion  to  Jury. — In  such  cause  an  instruction  to  the  jury 
that  the  plaintiff  could  not  recover,  if  any  part  of  such  judgment, 
interest  or  costs  remained  unpaid  at  the  date  of  the  sale  of  his  land, 
was  properly  refused.  /(. 

JUDICIAL  NOTICE. 
See  Gboonal  Law,  76 ;  Liquor  Law,  7, 12. 

JURISDICTION. 
See  Cbohnal  Law,  53  to  58 ;  Venue,  Change  of,  5 ;  Will. 

JUSTICE  OF  THE  PEACE. 
See  PRAcnci^  5,  6. 

LANDLORD  AND  TENANT. 

See  Dbcedentb'  Estates,  7. 

1.  Ortmrmg  Orcp$. — Right  cf  Pomeuion. — ^Where,  upon  his  leasehold,  a 
tenant  is  raising  a  crop,  of  which,  by  the  terms  of  the  tenancy,  his 
landlord  is  to  receive  as  rent  a  certain  portion,  yet  to  be  designated,  as 
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it  stands  nnharvested  in  the  field,  the  right  of  possession  of  the  whole, 
as  between  the  landlord  and  tenant,  is  in  the  latter.  Front  v.  Hardin,  165 

2.  Trespass  by  Landlord's  Animals. — Where,  prior  to  a  division  of  such 
crop,  in  accordance  with  the  terms  of  sucn  tenancj,  the  landlord  un- 
lawfully and  negligently  suffers  brenchjr  animals,  belonging  to  himself, 
to  break  through  the  enclosure  surrounding  such  crop  and  injure  the 
same,  he  is  liable  to  the  tenant  for  damages,  in  an  action  therefor.   Jb. 

3.  Mitigation  of  Damages. — Evidence. — On  the  trial  of  such  action,  evi- 
dence that  the  tenant,  in  dividing  the  residue  of  such  crop,  had  retained 
a  part  of  the  portion  to  which  the  landlord  was  entitled,  is  inadmissible 
in  mitigation  of  damages.  Jb. 

4.  Action. — Forms  Abolished. — The  distinctions  between  the  different  forms 
of  actions  of  the  same  class,  existing  at  common  law,  are  abolished  bv 
the  code.  /i. 

LIEN. 

See  Cmis  and  Towns,  3 ;  MomoAGE,  9. 

LIFE  INSURANCE. 

Construction  cf  Conlrad. — Failure  to  Pay  Premiums. — A  policy  of  insurance 
for  five  thousand  dollars  on  the  life  of  A.,  issued  by  "a  mutual  life 
insurance  company  in  favor  of  B.,  wife  of  A.,  purported  to  be  issued 
in  consideration  of  $148.10  paid  to  said  company  by  B.,  and  of  the 
annual  premium  note  of  $110.00  and  the  annual  cash  premium  of 
$148.10  to  be  paid  on  or  before  noon  on  a  certain  day  in  every  year 
during  the  first  ten  years^  of  the  continuance  of  the  policy ;  and  said 
policy  stipulated  that  said  company  thereby  promised  and  agreed  to 
pay  the  sum  assured,  at,  etc.,  to,  etc.,  ninety  days  after  due  notice  and 
proof  of  the  death  of  A.,  the  balance  of  the  year's  premium  and  all 
notes  given  for  premiums,  if  any,  being  first  deducted  therefrom ;  that 
if  default  should  be  made  in  the  payment  of  any  premium,  the  com- 
pany would  pay.  ''as  above  aereed,"  as  many  tenth  paits  of  the  orig- 
inal sum  insured  as  there  shoiiid  have  been  complete  annual  premiums 
paid  at  the  time  of  such  default ;  that  if  said  premiums  or  the  interest 
upon  any  note  given  for  premiums  should  not  be  paid  on  or  before 
the  days  above  mentioned  for  the  payment  thereof,  at,  etc.,  the  com- 
pany should  not  be  liable  for  the  whole  sum  assured,  and  for  such  part 
only  as  above  expressly  stipulated ;  and  that  when  the  policy  should 
cease  and  determine,  or  become  null  and  void  for  other  reasons  than 
the  non-payment  of  premiums,  all  payments  thereon  should  be  for- 
feited to  the  company.  A.,  at  the  time  of  the  issuing  of  said  policy, 
paid  said  cash  premium,  and  executed  to  the  company  his  premium 
note,  whereby  he  promimd  to  pay  said  company  (no  time  of  payment 
being  specified)  $110,002  ^^^^  interest  at  the  rate  of  seven  per  cent,  per 
annum,  and  that  said  interest  should  be  paid  annually,  *'or  the  pol- 
icy forfeited ;''  said  note  reciting  that  it  was  given  for  part  of  the 
premium  on  said  policy,  referring  to  it  by  its  number,  and  was  to 
remain  a  lien  upon  said  policy  until  it  became  due  by  limitation  or 
by  the  death  of  A.,  when  said  note  should  be  deducted  from  said 
policy,  unless  sooner  paid,  and  that  the  dividends  on  the  policy  were 
to  be  applied  to  the  payment  of  the  note.  A.,  annually  on  the  days 
stipulated,  paid  two  other  cash  premiums  of  the  same  amount  and 
executed  two  other  like  notes,  and  paid  the  interest  for  the  first  and 
second  years  on  the  first  and  second  notes,  but  made  no  further  pay- 
ments of  premiums  or  interest,  though  the  company,  through  ita 
agent,  after  the  date  for  the  fourth  payment,  offered  A.  to  renew,  rein- 
state and  restore  the  policy,  if  he  would  pay  the  premiums  and  the 
interest  on  said  notes  in  arrears.    Afterward  A.  died. 

Hdd^  in  an  action  by  B.  on  said  policy,  that  she  was  entitled  to  recover  of 
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said  company  three-tenthn  of  the  original  amount  insured,  subject  to 
a  deduction  of  the  principal  of  the  three  notes  so  given. 

The  NoiihrWesUrn  Mvlwd  L^e  Jus.  Co.  v.  lAJOk,  504 

LIGHT. 
See  Easement. 

LIMITATIONS,  STATUTE  OF. 
See  Canal,  2,  3. 

LIQUOR  LAW. 

1.  Ad  cflS7Z. — SeeHon  12. — Gauging  ItUaxicaHon, — Pleading. — In  an  action 
against  a  liquor  dealer,  under  section  12  of  the  act  of  February  27th, 
1873,  (Acts  1873,  p.  151,)  to  regulate  the  sale  of  intoxicating  liquors, 
etc.,  for  damages  resulting  to  the  plaintiff  by  the  intoxication  of  a  cer- 
tain person,  the  complaint  alleged  that  the  defendant  ''sold,  bartered 
or  gave,  or  permitted  to  be  sold,  bartered  or  given,  to"  such  person,  in 
the  defendant's  '' saloon  a  quantity  of  intoxicating  liquor,  which"  such 

Eerson  *'  then  and  there,  in  and  u^n  said  premises,  drank,"  and  there- 
y  became,  "in  whole  or  in  part,  intoxicated." 
H^d,  on  demurrer,  that  such  allegation  does  not  show  that  the  defendant 
had  ''caused"  such  intoxication,  and  the  complaint  is  therefore  insuffi* 
cient.  DiUon  v.  Morgan  etaLf60 

2.  Evidenee, — A  conviction  upon  an  indictment  charging  the  defendant 
with  haviuff  unlawfullv  sold  intoxicating  liquor  to  a  certain  person, 
without  eviaence  that  tne  sale  charged  had  been  made,  is  erroneous. 

Long  V.  The  Stale,  117 

3.  IndidmenL — Deaerip^iofi  of  lAquor, — An  indictment  for  unlawfully  sell- 
ing "intoxicating  liquor"  need  not  aver  nor  describe  the  particular 
kind  of  liquor  sold.  Hooper  v.  The  State,  153 

4.  Sale  for  3fedieinai  i^rpcwe. — A  sale  of  intoxicating  liquor  for  medicinal 
purposes  is  not  a  violation  of  any  of  the  provisions  oi  the  act  of  March 
17th,  1875,  (1  B.  S.  1876,  p.  869,)  relating  to  the  sale  of  such  liquors.  16. 

5.  StatiUe  Conelrued^-^IndietmeiU, — ^The  words  "for  any  purpose  of  gain," 
as  used  in  the  1st  section  of  the  act  of  March  17th,  1875,  (1  B.  S.  1876, 
p.  869,)  regulating  the  sale  of  intoxicating  liquors,  do  not  modify  the 
words  "Bell"  or  "barter,"  as  used  in  other  parts  oi  said  act,  and  need 
not  be  averred  in  an  inaictment  for  selling  or  bartering  in  violation  of 
the  same.  Schlieht  v.  The  SUUe,  173 

6.  Same.— 'The  12th  section  of  such  act  defines  two  distinct  offences,  viz., 
selling  intoxicating  liquor  without  a  license,  in  a  less  quantity  than  a 
quart  at  a  time,  or  in  any  quantity,  to  be  drank  or  suffc^^  to  be  drank 
upon  the  premises  where  sold.  lb. 

7.  Sale  of  Whiiekeif.--JvdieUd  Notiee.^The  courts  of  this  State  take  ]udi- 
cial  notice  oi  the  fact  that  whiskey  is  an  intoxicating  liquor,  and 
therefore  an  indictment  for  the  unlawful  sale  of  "spiritous  liquor, 
commonly  called  whiskey,"  is  sufficient,  without  an  averment  that  the 
whiskey  sold  was  intoxicating  liquor.  lb. 

8.  Evidence. — Proof  of  an  unlawful  sale  of  whiskey,  on  the  trial  of  a  de- 
fendant indicted  for  unlawfully  sellins  "intoxicating  liquor,"  is  suffi- 
cient to  support  such  averment  of  the  indictment.  lb. 

9.  Costs  on  Convidion. — On  the  conviction  of  a  person  charged  with  a 
crime,  the  fees  of  all  witnesses  obeying  a  subpcena  to  attend  the  trial  of 
such  cause,  issued  on  behalf  of  either  the  State  or  the  defendant,  must 
be  taxed  to  the  latter,  whether  such  witnesses  have  been  used  or  not.  lb. 

10.  New  TriaL — Evidence, — i\tidice.— ^kprone  Oowrt. — ^Where  the  admission 
of  ill^ral  evidence  is  assigned  as  a  cause  for  a  new  trial,  such  evidence 

Vol.  LVI.— 40 
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moflt  be  clearly  specified  in  the  motioD  therefor ;  and,  to  be  araflable 
aa  error  on  appeal  to  the  Supreme  Court,  the  record  must  show  an  ob- 
jection asid  exception  to  the  admission  of  the  same.  lb, 

11.  InHrudion  to  Jury, — ^That  ''the  court  misdirected  the  jury  in  a  mate- 
rial matter  of  law,"  assigned  as  cause  in  a  motion  for  a  new  trial,  ia 
too  vague  to  present  any  question  for  decision.  /6. 

12.  hidittmeiU, — Maii  Liouor. — Judicial  NaUoe, — An  indictment  for  unlaw- 
fully selling  ''  mall  liquor  "  is  insufficient,  as  the  courts  of  this  State 
can  not  judicially  say  that  all  malt  liquors  are  intoxicating. 

Shaw  V.  The  SuOe,  188 

13.  Xieense.— Under  the  provisions  of  the  act  of  March  17th,  1875,  (1  R. 
8. 1876,  p.  869,)  regulating  the  sale  of  intoxicating  liquors,  a  license 
may  be  granted  to  two  or  more  persons  jointly.  76. 

14.  lAcefue  to  one  Partner, — Sale  by  XJnliceMed  Poariner, — Sale  by  Firm, — A 
license  granted  to  one  member  of  a  copartnership,  consisting  of  two  or 
more  persons,  does  not  authorize  a  sale  of  intoxicating  liquors  belong- 
ing to  such  firm  by  an  unliceiised  member  thereof,  nor  by  all  jointly, 
for  their  joint  benefit.  lb, 

15.  IMneipal  and  Agent, — A  sale  in  such  case  by  an  unlieemed  member  of 
the  firm  does  not  come  within  the  rule  authorizing  a  sale  by  agent.  lb, 

16.  Evidence. — Venue. — Where  the  evidence  on  the  trial  of  a  prosecution 
for  an  unlawful  sale  of  intoxicatinff  liquor  does  not  show  where  such 
sale  was  made,  a  conviction  of  the  defendant  is  erroneous. 

Long  V.  The  State,  206 

17.  Evidenee, — Statute  of  Limitatume, — ^To  warrant  the  conviction  of  the 
defendant  upon  a  charge  of  having  unlawfully  sold  intoxicating 
liquors,  the  evidence  must  be  sufficiently  definite,  as  to  the  time  m 
making  such  sale,  to  show  that  a  prosecution  therefor  is  not  barred  by 
the  statute  of  limitations.  Buekner  v.  The  State,  20)7 

18.  Cbnviefum  uiikmU  Charge, — Arrttt  of  JudgmenL — Where  the  record  of  a 
criminal  prosecution  does  not  show  the  empanelling  of  any  grand  jury 
or  any  indictment  or  other  charge  against  the  defendant,  a  finding 
against  him  is  erroneous,  and  judgment  thereon  should  be  arrested.  lb, 

19.  Ati  (f  lS7Z.-'Seetion  12.— Aeti/m  by  Wife,— Measure  of  Damages,— In- 
sfruefton  to  Jury. — In  an  action  by  a  wife,  under  section  12  oi  the  act 
of  February  27th,  1873,  (Acts  1873,  p.  151,)  regulating  the  sale  of 
intoxicating  liquors,  to  recover  damages  for  injury  suffered  by  her  in 
her  means  of  support,  resulting  from  the  intoxication  of  her  husband, 
alleged  to  have  been  caused  by  the  defendant,  her  anxiety  of  mind, 
mortification,  sorrow  and  loss  of  her  husband's  society  can  not  enter 
into  the  measure  of  the  damages  she  may  recover,  and  the  jury  tryipg 
the  cause  should  be  so  instructed.  Koemer  v.  Oierly,  ^4 

20.  Exemplan/  Damages, — Cknutitutumal  Law. — Where,  in  such  action,  the 
intoxication  of  the  husband  was  caused  by  a  sale  to  him  of  intoxica- 
ting liquor,  made  by  the  defendant  under  circumstances  rendering  it  a 
penal  offence,  ^  exemplary  damajipes,"  as  authorized  by  such  section  12, 
can  not  be  allowed ;  such  provision  being,  in  such  case,  in  conflict  with 
the  constitution  of  this  State,  and  therefore  inoperative.  lb, 

21.  Act  of  1873. — Action  by  Wife, — In  an  action  by  a  wife,  under  the  act  of 
Februarv  27th,  1873,  (Acts  1873,  p.  151,)  regulating  the  sale  of  intox- 
icating liquors,  to  recover  damages  for  injury  su&red  hjr  her  in  her 
person,  property  or  means  of  support,  resulting  from  the  intoxication 
of  her  husband,  alleged  to  have  l«en  caused  by  the  defendant,  by  sell- 
ing him  intoxicating  liquors,  the  complaint  need  not  aver  the  kind  of 
intoxicating  liquor  so  sold,  nor  that  the  defendant  had  no  license,  nor 
that  such  liquor  was  sold  on  his  premiKCS,  nor  that  the  husband  was 
intoxicated,  or  in  the  habit  of  becoming  so,  at  the  time  of  such  sale. 

WaUer  v.  Kerrigan,  301 
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22.  9UsMte  CbiMtrtted.— iSsefiofw  8  mnd  12. — ^The  proTisions  of  aection  8  of 
such  act,  declaring  that  ''Any  perw>n  or  perm>nB  who  shall  bj  the  sale 
of  intoxicating  liquor,  with  or  without  permit,  cause  the  intoxication," 
etc^  applies  to  sales  made  actionable  by  section  12.  lb. 

LIS  PENDENS. 
See  CoirvEYANCEy  3 ;  Raiukoad,  6 ;  Taxes. 

MALPEACriCE. 
See  Nequgence,  2  to  4. 

MANDATE. 
See  Highway,  3, 

MARRIED  WOMAN. 
See  CkyNVSYANCB,  4;  Vendor  Ain>  Fdbc&aseb. 

MARRIAGK 
See  Statdte  of  Ybjltjd^  1. 

MASTER  AND  SERVANT. 
See  NsQiJOEiffCE,  1 ;  Railboad,  8  to  12. 

MISTAKE. 

See  PBAcncE,  36,  44,  45 ;  Sheriff's  SaiiB,  2. 

HiS/nianl  o^  Money. — Ne^igenee. — Money  paid  under  a  mistake  by  the  payor, 
as  to  a  material  fact,  may  be  recovered  by  him,  though  at  the  time  oi 
making  such  payment  he  possessed,  but  neglected  to  use,  the  means  of 
ascertaining  the  actual  fact. 

Btmm  et  oL  ▼•  The  Oolkge  Ootmt  and  Rithnymd  Qravd  Eoad  Cb.,  110 

MORTGAGE. 

See  Alien  ;  ChatteIi  Mobtqage;  Gountt  Gomhi88iokeb8,  1,  2,  3;  Evi- 
dence, 5 ;  New  Tbiai^  1 ;  Sheriff's  Sale,  2 ;  Turnpike,  7  to  9. 

1.  Conveyaaiee, — DeacripUon, — As  against  the  mortgagor,  the  description  of 
real  estate  conveyed  bv  a  mortgage  may  be  sufficient  to  convey  such 
realty,  and  yet,  unaided  by  proper  averments  in  the  complaint  Uiereon, 
be  insufficient  to  authorise  a  decree  for  foreclosure. 

Haltlead  el  al  v.  The  Board  qf  Common  </  Lake  Co.,  368 

2.  Void  BeteriptMn. — Fkading, — Where  such  description  is  so  indefinite 
as  to  render  the  mortgage  void,  no  averments  in  such  complaint  can 
make  valid  a  decree  rendered  thereon.  lb. 

3.  D^eeHve  De&eriplion. — ^Where  such  description  is  sufficient  to  convey 
sttch  realty,  though  insufficient,  unaided,  to  support  a  decree,  the  same 
may  be  curad  by  proper  averments  in  the  complaint.  lb. 

4.  Foredowire. — Judgment — Where,  in  such  case,  proper  evidence  in  sup- 
port of  such  averments  is  introduced,  the  court,  in  its  decree,  mav 
specify  the  true  boundaries  of  such  realty.  lb. 

6.  UtUavfd  Bdease  </,  by  Mortgagee,  cfier  AmgnmeiU. — Fleai^Sng. — ^In  an 
action  by  the  assignee,  asainst  the  assignor,  who  was  the  payee,  ot  a 
promissory  note  secured  by  a  mortgage  on  real  estate,  to  recover  dam- 
ages for  the  alleged  unlawful  act  of  the  defendant  in  satisfying  such 
mortgase,  whilst  such  note  remained  unpaid,  the  complaint  should 
allege  the  value  of  such  mortgage  so  assigned.  Fox  v.  Wrayy  423 

6.  D^enee. — An  answer  in  such  action,  alleging  the  property  mortgaged 
to  have  been,  and  to  be,  of  a  value  greatly  exceeding  the  amount  of 
the  mortgage,  is  insufficient.  lb. 

7.  JESreeumpUon. — Nominal  Damagee.-^lt  such  complaint  aver  that  such 
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aaaignment  was  made  for  yalae,  without  8peci^rillg  the  Tmlne  of  sach 
mo^^ajBe,  it  will  be  presumed  that  it  was  oi  a  yalue  entitling  the 
plaintitt  to  recover  nominal  damages.  Tb. 

9.  DamageB, — Meanare  of, — ^The  true  measure  of  damages  in  such  action 
is  the  value  of  such  mortgage  so  assigned,  not  exceeding,  however,  the 
amount  due  upon  such  promissory  note  secured  by  it.  /6. 

^.  Judgment, — Priority  of  Lien, — ^^Votid.— A  mortgage  upon  real  estate, 
executed  fraudulently  or  without  consideration,  by  the  owner,  in  favor 
of  another,  prior  in  point  of  time  and  Hen  to  that  of  a  judgment  ren- 
dered against  such  owner,  in  favor  of  a  third  person,  may,  in  an  action 
by  the  mortgagee,  against  such  owner  and  such  judgment  creditor,  to 
foreclose  such  mortgage,  be  subjected  to  the  priority  of  such  judgment. 

Ketty  V.  Lenihan  et  oi.,  448 

NBGLIGENCK 
See  Mistake;  PRAcncB,  40,  44,  45 ;  Railboao^  8  to  12 ;  Venue,  Change 

OF,  4. 

1.  BaUroad  Company, — Aels  of  Employee. — Action  for  I^fury. — A  child  aged 
two  and  one-naif  years,  under  the  care  of  another  aged  four  years,  was 
standing  upon  a  crossing  of  a  public  street,  within  from  three  to  ^ye 
feet  of  the  track  of  a  street  railroad,  intersected  by  such  cnwsing, 
being  a  sufficient  distance  away  to  escape  harm,  in  its  passage,  from  a 
horse  car  then  approaching,  on  a  down  grade,  at  the  proper  time  and 
rate  of  speed,  and  in  charge  of  a  competent  and  careful  driver,  who 
was  also  acting  as  conductor,  in  the  regular  employ  of  the  company 
owning  and  operating  such  railroad.  Such  child,  so  standiiu^,  was 
seen  by  such  ariver  while  his  car  was  yet  sixty,  and  a^ain  vhue  but 
twenty,  feet  distant  from  the  crossing,  when  his  attention  was  called 
to  a  passenser  entering  the  car,  and  to  other  children  standing  upon 
the  other  side  of  the  track.  When  the  head  of  his  horse  was  witnin 
from  three  to  iiye  feet  of  the  crossing,  such  child  was  noticed  by  the 
driver  to  be  moving  toward  the  track,  in  front  of  the  horse,  and,  not- 
withstanding the  utmost  endeavor  of  the  driver  to  protect  such  child^ 
by  stopping  the  car,  the  child  was  trampled^  down  and  run  over  by  the 
car  before  it  could  be  stopped,  thereby  receiving  injuries  for  which  an 
action  to  recover  damages  was  instituted  against  the  company. 

Hddj  that  such  facts  show  no  n^Iigenoe  on  the  part  of  the  driver. 

Hddf  also,  that  it  was  not  the  duty  of  the  driver  to  have  stopped  his  car 

either  the  first  or  second  time  he  noticed  the  child  so  standing  on  the 

crossing. 
Hddj  also,  that  it  is  not  the  duty  of  the  company  to  cause  its  can  to  be 

moved  at  a  walking  pace. 
The  QitiwcM  Street  B,  W.  Co,  of  Fart  Wayne  v.  Carey ^  hy  hernext  Friend,  396 

2.  Malpraetiee, — ^Physicians  and  suigeons  are  bound  to  possess  and  exer- 
cise at  least  the  average  degree  of  skill  possessed  and  exercised  by  the 
members  of  their  professions  in  such  localities  generally  as  those  in 
which  they  practice ;  and,  in  an  action  against  a  physician  or  suiigeon 
for  unskilful  practice,  it  is  error  to  instruct  the  jury,  that,  if  a  physi- 
cian or  surgeon  has  exercised  such  a  degree  of  skill  as  is  ordinarily 
exercised  in  his  profession  in  the  particular  locality  in  which  he  prac- 
tises, it  will  be  sufficient.  Gramm  v.  Boener,  497 

3.  Same, — ^In  such  an  action,  an  allegation,  that  an  injury  complained  of 
was  occasioned  by  the  want  of  professional  skill  and  care  of  the  de- 
fendant, is  not  sustained,  if  it  he  proved  that  the  negligence  of  the 
plaintin  directly  contributed  to  produce  the  injury;  but  proof  of  the 
commission  by  the  defendant  of  an  injury  complained  of  is  prima  facie 
proof  of  negligence  or  unskilfulness,  and  the  defendant  must  then 
show  that  me  injury  was  the  result  of  inevitable  accident,  or  was 
occasioned  by  negligence  of  the  plaintiff.  lb. 


INDEX.  629 

4.  Soane, — OpertOion  by  Surgwn  at  Bequ/ut  of  Phiniiff,---^Inatruclum  to  Jury.-^ 
Where,  in  such  an  action,  there  was  evidence  tending  to  prove  that  the 
plainttfT,  a  man  of  mature  age,  whose  arm  had  been  broken  and  set, 
flome  weekfi  afterward,  with  the  view  of  bettering  ita  condition,  repeat- 
edlv  requested  the  defendant  a  physician  and  surgeon,  to  re-break 
and  reset  it,  and  that  the  defendant  advised  against  it,  and  that  the 
arm  was  re-broken  by  the  defendant  at  the  sole  instance  of  the  plaintiff, 
and  against  the  advice  of  the  defendant,  it  was  error  to  instruct  the 
jury,  without  qualification,  that  the  defendant  ousht  not  to  have  per- 
formed the  operation,  if  it  was  unreasonable  and  would  neoessarily 
result  in  injury  to  the  plaintiff.  lb. 

NEW  TRIAL. 

See  EviBENCB,  3,  4 ;  Practice,  1,  2, 13, 17, 18,  30,  31,  36,  48 ;  Supbemk 

OocBT,  8, 13 ;  WiTNBffi,  2. 

1.  As  <if  BighL — FrauduleiU.  Omteyanet, — Actum  to  Set  Andt,  and  to  Enforce 
lAen, — Poredoture. — An  action  to  set  aside  an  alleged  fraudulent  con- 
veyance of  land,  executed  or  sufiered  by  one  defendant  to  another,  and 
to  subject  it  to  the  lien  of  a  judgment  for  the  payment  of  money,  which 
is  sought  to  be  obtained  against  the  former,  in  the  same  proceeaing,  or 
an  action  to  foreclose  a  mortsage,  is  not  an  action  so  involving  the 
title  to  real  estate  as  to  entiUe  the  latter  defendant  to  a  new  trial,  as 
of  right,  upon  the  payment  of  costs.  Shmlar  v.  Shular,  80 

2.  Motion. —  tVhen  Made. — I^•aetiee. — A  motion  for  a  new  trial  must  be 
made,  and  the  written  causes  therefor  filed,  at  the  term  at  which  the 
finding  or  verdict  is  rendered,  except  where  it  is  sought  for  reasons 
subsequently  discovered.  Myen  v.  Jtarboe,  57 

3.  Supreme  Court. — ^The  record  of  a  cause,  on  appeal  to  the  Supreme  Court, 
showed,  that  at  the  term  at  which  the  verdict  was  rendeied  a  motion 
had  been  made,  and  reasons  filed,  for  a  new  trial,  and  the  cause  con- 
tinued :  that  at  a  subseauent  term,  over  a  motion  by  the  successful 
partjr,  for  judgment  on  tne  verdict,  a  new  trial  was  granted,  upon  a 
motion  and  reasons  therefor  then  filed. 

HieUL  the  reasons  first  filed  not  being  in  the  record,  and  those  last  filed  not 
being  for  cause  discovered  since  the  trial,  that  the  order  granting  such 
new  trial  was  erroneous.  /6* 

NOTICE. 

See  CrrraB  and  Towini,  13  to  17 ;  Contract,  2 ;  County  Auditob. 

NUISANCE. 
See  CmBB  and  Towns,  4  to  12. 

OFFICER. 
See  Contract,  4,  5 ;  Deposition,  2,  3 ;  Turnpike,  17. 

PARTIES. 
See  CriTEB  and  Towns,  7 ;  Hiohwat,  5. 

PARTITION. 
See  Decedents'  EbtateB)  6 ;  DsacENia 

PARTNERSHIP. 

See  Pleadino,  2. 

1.  DvMon  of  I^roperty  Among  Fartnere. — Aeeignmentfor  B^mM  <^  CredSUm, 
— Priority, — iSesensum. — fVamd. — Pleading. — On  the  dissolution  of  a  co- 
partnership, the  members  thereof,  in  the  honest  belief  that  Uie  choses 
in  action  due  to  the  firm  would  realise  sufilcient  money  to  pay  all  of 
its  debts,  amicably  divided  the  partnership  soods  amonest  themselves. 
It  having  subsequently  transpired  that  such  firm,  at  its  dissolution, 
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was  inBoWenty  and  one  of  such  partnen  liayioff  penosally  beooBie  m- 
flolyent  and  havinff  made  an  aau^ment  of  aU  bis  property,  for  Uw 
benefit  of  bis  creditorR,  to  an  amignee  wbo  had  converted  tbe  same 
into  monejy  anotber  of  sucb  partnei«  brougbt  «n  action  against  such 
insolvent  and  bis  assignee,  alleging,  in  addition  to  tbe  foregoing  facta, 
tbat  be  bad  been  induced  to  agree  to  sucb  division  of  property  by  tbe 
representations  of  sucb  insolvent,  tbat  tbe  partnership  credits  were 
sufficient  to  satisfy  its  debts,  and  asking  tbat  the  money  so  realized 
from  sucb  insolvent's  portion  of  sucb  partnership  goods  be  applied  to 
tbe  payment  of  tbe  partnership  creditors,  of  whom  the  plaintiff  was  one. 

Held,  on  demurrer,  that,  bv  such  division  of  goods,  the  title  to  tbe  portion 
obtained  by  such  insolvent  vested  in  him,  and,  by  such  aasignmenty  in 
bis  assignee. 

Heldf  also,  that  sucb  division  could  be  rescinded  only  for  fraud. 

Hddf  also,  tbat  tbe  complaint  is  insufficient.   WkUworth  v.  Benbaw  ei  oLy  194 

2.  DiMiAuUon. — ^A  division  of  tbe  goods  belonging  to  a  copartnership 
amonpt  themselves,  each  of  whom  invests  bis  portion  thereof  in  bis 
individual  business,  conducted  at  a  different  place,  is  a  dissolution  of 
sucb  copartnership,  though  one  of  such  members  continue  in  the  old 
place  of  business,  collecting  tbe  credits,  and  paying  the  debts,  of  the 
nrm,  in  the  copartnersbip  name.  WhUworth  ei  al.  v.  BaUardf  279 

8.  Power  (^  Partner  to  Bind  Copartners  after  DimdutUm. — Promiaaory  Note. 
— Such  partner  so  settling  up  such  partnership  business  can  not  bind 
bis  copartners  by  bis  endorsement,  in  the  copartnership  name,  of  a 
promissory  note  payable  to  them.  lb, 

4.  Same, — Baiifioation. — If  one  of  such  other  partners,  with  full  knowledge 
of  sucb  endorsement,  ratify  the  same  and  direct  tbe  endorsee  to  brinr 
suit  against  the  maker  of  such  note,  be  thereby  becomes  liable  on  su^ 
endorsement.  lb. 

5.  Same, — Special  Verdict. — ^In  an  action  against  tbe  members  of  such  co- 
partnership, upon  such  endorsement,  a  special  verdict,  finding  thai 
such  endorsement  had  been  ratified  by  sucn  partner,  is  sufficient,  with- 
out setting  forth  therein  the  facts  constituting  such  ratification.        lb, 

6.  Power  of  Partner, — Oontrael, — Evidence.  —  Leading  Quettian. — ^Actioa 
against  the  several  members  of  a  copartnersbip,  engaged  in  baying 
and  selling  personal  property  on  their  own  account,  to  recover  for  the 
value  of  property  delivered  by  the  plaintiff  to,  and  sold  by,  one  of  the 
defendants,  with  tbe  knowledge  of  the  others,  under  a  contract  made 
by  sucb  defendant,  on  bebalf  of  such  copartnersbip,  with  tbe  plaintifi^ 
that  sucb  property  should  be  delivered  to  the  defendants  to  be  sold  <m 
commiesion.  Such  other  defendants,  claiming  that  such  contract  and 
sale  bad  been  made  solelv  on  tbe  individual  account  of  such  defendant, 
wbo  bad  since  absconded,  placed  one  of  their  number  on  the  stand  aa 
a  witness,  on  the  trial  of  such  cause,  and  asked  him  to  **  state  what 
the  fact  is,  about  yourself  at  any  time  authorizing  the  plaintifi^  either 
by  word  or  act,  to  deliver  "  such  property  to  such  absconding  partner, 
"  for  shipment,  on  commission,  or  for  pay,  and  to  charge  either  '^  the 
copartnersbip,  or  tbe  witness  individually,  tberefor. 

Held,  that  sucb  question  is  leading,  as  suggesting  the  answer, desired,  and 
tbe  evidence  sought  to  be  elicited  incompetent.  Jackaon  v.  Todd  et  al.,  406 

7.  Contract  outside  Ordinary  Bunnen. — Tbe  fact  tbat  selling  on  commission 
was  no  part  of  sucb  copartnersbip  business  does  not  relieve  the  defend- 
ants of  liability  on  such  contract  with  tbe  plaintiff,  if  he  had  no 
knowledge  of  sucb  fact.  Jb, 

8.  Liability  of  Pirtnerskip  for  Acts  </  Partner. — ^Tbe  evidence  in  sach  action 
showed  that  the  plaintiff's  property  bad  been  mingled  with  like  prop- 
erty of  tbe  copnrtnership,  and  sold  by  sucb  absconding  partner  on 
account  of  the  copartnership,  and  payment  therefor  made  to  him  aa  a 
partner. 
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Hdd^  that  the  copartners  are  liable  to  the  plaintifi.  Ih, 

9,  Addon  fcT  an  Aeeormiing,— Finding, — JudgmerU, — C09U. — On  the  trial  of 
an  action  by  A.,  one  partner,  against  B.  and  C,  the  others,  for  an  ac- 
counting, the  court  found  specially  the  formation  of  such  partnership 
for  a  particular  object,  its  accomplishment,  the  proper  expenditure  of 
all  its  receipts,  that  a  loss,  to  have  been,  bpr  the  terms  of  such  partner- 
ship, shared  equally,  had  accrued,  of  which  A.  and  B.  had  borne  an 
equal  excess  oyer  that  borne  by  C,  and  that,  during  the  continuance 
01  such  partnership,  B.,  without  the  assent  of  A.,  hiui  contracted  with 
C.  to  receive  the  profits  of  the  latter  in  such  partnership,  in  considera- 
tion of  paying  on  a  certain  debt  due  from  him  to  another. 

HeU  on  appeal  to  the  Supreme  Court,  the  evidence  not  being  in  the  record, 
that  the  conclusions  of  law  and  judgment  of  the  lower  court,  that  the 
excess  of  such  loss  due  to  A.  from  0.  should  be  assessed  against  the 
latter,  in  favor  of  the  former,  and  the  costs  of  the  whole  action  against 
B.,  are  presumed  to  have  been  right.  DehorUy  etoLv,  NeUon^  414 

PAYMENT. 
See  County  Tbbabdkeb,  2,  3;  Evidence,  5;  Mistake;  Veitdob  ahd 

PUBGHASEB. 

PHYSICIAN. 
See  Nbouoence,  2  to  4. 

PLEADING. 

See  Bastabdt,  4,  16;  Canal,  2;  Cities  and  TowNSy  1,  8.  9,  18, 19,  23; 
CoNTBACT,  2 ;  Const  ABLE ;  County  Commibsionebs,  6 ;  County  Tbeas- 
UBEB,.2 ;  Db^oninq  Association,  2, 3 ;  Fbaud  ;  Guabdian  and  Wabd^ 
3 ;  Highway,  1 ;  Judgment,  1 ;  Ln^uoB  Law,  1,  21 ;  Mobtgaoe,  1  to 
3,  5,  6 ;  Pbactice,  5,  7  to  11,  3^  41  to  43,  49 ;  Pbincipal  and  Subety, 
6 ;  Pbomisboby  Note,  ^  to  7;  Statute  of  Fbauds,  4 ;  Supbeme  Coubt, 
14, 16;  TuBNPiKE,  1,  4,  5;  Wabbanty,  3;  Will. 

1.  ComplainL — Promistcry  Note, — A  complaint  in  the  ordinary  form,  upon 
a  promissory  note,  setting  out  a  copy  of  the  same,  is  sufficient. 

Buher  etalY,  Morgan  et  aL,  172 

2.  J^Kftnenhip. — DiatoliUion, — Action  for  an  AeoounHng, — A  complaint  by 
one  member,  against  the  others,  01  a  copartnership,  for  an  accounting, 
alleging  the  completion  of  the  particular  object  for  which  it  was 
formed,  its  terms  as  to  the  proportions  of  the  investment,  losses  and 
gains  to  be  shared  by  each,  and  that  the  defendants  have  failed  to 
comply  with  such  terms,  sufficiently  shows  a  dissolution  of  such  co- 
partnership and  a  right  of  action  for  such,  or  any  other  proper,  relief. 

Dehority  et  at.  v.  Ndion,  414 

3.  CompUufU  on  IVomisaory  Note, — Failurt  to  File  Copy, —  Verdict, — Supreme 
Court, — ^In  an  action  upon  a  promissory  note,  a  failure  to  file  a  copy 
thereof  with  the  complaint  is  ground  for  demurrer ;  but,  if  no  demur- 
rer therefor  be  filed,  such  defect  wrll  be  healed  by  the  verdict,  and  the 
sufficiency  of  the  complaint  can  not,  for  that  defect,  be  called  in  ques- 
tion, on  appeal  to  the  Supreme  Court     JBigenmann  et  ai,  v.  Baduf^  694 

PRACTICE. 

See  Appeal,  2;  Bastabdy,  2,  8, 16 ;  Evidence,  3,  4;  Highway,  1  to  3,  7 ; 
New  Tbial,  2 ;  Pabtnebship,  6 ;  Pbomisboby  Note,  4 ;  Statute  op 
Fbauds,  4 ;  Supbeme  Coubt  ;  Venue,  Change  of,  1,  2. 

1.     New  Trial. — Superior  Court, — ^The  admission  or  exclusion  of  evidence 

offered  on  the  trial  of  a  cause  in  the  Superior  Court,  at  special  term,  is 

ground  for  a  motion,  there,  for  a  new  trial,  but  is  not  a  proper  assign* 

ment  of  error  on  Appeal  to  general  term. 

BaUerson  et  al.  v.  Tne  Indianapolia  and  BroumAurgh  PUsnk  Boad  Co.,  20 
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%  Same. — Indrudion  to  Jwy. — ^Th«  refasal  of  the  8aperior  Coart,  at  spe- 
cial term,  to  give  to  the  jnrj  trying  a  caQse  instructions  asked,  is  groaoMl 
for  a  motion,  there,  for  a  new  trial,  but  is  not  a  proper  assignment  of 
error  on  appeal  to  general  term.  /6. 

3.  Sonne. — A  writing  not  signed  by  the  judge,  nnd  not  requested  bj  either 
party,  purporting  to  be  the  instructions  of  the  court,  of  its  own  motion, 
to  the  jury  tryiiig  a  cause,  can  not  be  made  part  of  the  record  of  such 
cause  on  appeal  to  the  Supreme  Court,  by  merely  copying  the  same 
into  the  record.  lb. 

4.  Same. — Modifiealicm  of. — To  make  a  modification  of  an  instruction, 
given  to  the  jury  trying  a  cause^  part  of  the  record  on  appeal  to  the 
Supreme  Court,  the  party  excepting  to  its  giving  should  write  and  sign, 
at  the  close  thereof,  the  words  "  McMification  given  and  excepted  to." 76. 

5.  AmendmenL — Where,  upon  appeal  by  the  plaintiff  in  a  cause,  to  the 
circuit  court,  from  a  judgment  rendered  therein  by  a  justice  of  the 

5eace»  his  name,  as  it  appears  in  the  apj^al  bond  executed  by  him,  is 
ifierent  from  the  same  as  it  appears  in  the  complaint,  the  circuit 
court  may  allow  the  complaint  to  be  amended,  so  as  to  correspond 
with  such  bond.  Hayden  v.  Softger  et  <u,,  42 

6.  Ceiiificale  of  JtuHce. — ^Upon  the  appeal  of  a  cause,  from  the  judgment 
of  a  justice  of  the  peace,  to  the  circuit  court,  his  certificate  to  the 
transcript,  that  the  same  is  *'  complete,"  is  sufficient,  without  the  use 
of  the  words  ^  full "  and  "  true."  lb. 

7.  Ffeading  Struck  ChU. — Where,  in  an  action  commenced  before  a  justice 
of  the  peace,  matter  alleged  in  a  special  paragraph  of  an  answer  can 
be  given  in  evidence  without  plea,  it  is  not  error  to  strike  out  such 
paragraph.  lb. 

8.  Demurrer  to  General  Denial. — Where  a  demurrer  is  sustained  to  a  spe- 
cial paragraph  of  an  answer,  which  also  embraces  the  general  denial, 
the  sustaining  of  a  demurrer  to  the  whole  of  an  amendeid  answer,  em- 
bracing the  general  denial  and  special  matter,  is  harmless. 

Heavenridge  HoLt.  Ndeet^  90 

9.  Bill  of  IhrHeulare. — An  objection  to  a  bill  of  particulars  attached  to  a 
pleading  can  not  be  presented  by  a  demurrer  thereto. 

Brown  eiaLr.  The  College  Chmer  and  Biehmend  Orawd  Boad  Co.,  110 

10.  Heading  Struck  Out — ^It  is  not  error  to  strike  out  a  paragraph  of  a 
pleading,  if  the  matters  therein  alleged  can  be  given  in  evidence  under 
a  remaining  paragraph.  lb. 

11.  Set-Off. — Counter-Ctaim. — Matter  of  set-off,  counter-claim  or  recoup- 
ment can  not  be  given  in  evidence  under  the  general  denial  or  a  plea 
in  bar ;  and  therefore,  where  the  remaining  paragraphs  of  a  pleading 
consist  of  such  pleas  only,  it  is  error  to  strike  out  paragraphs  aJl^nff 
matter  of  set-off,  counter-claim  or  recoupment.  lb. 

12.  ApoeaL — Where  a  party  who  has  anpealed  to  the  circuit  court  from  a 
judgment  rendered  oy  a  justice  of  the  peace  makes  default,  such  cause 
may  be  tried,  or  the  appeal  dismissed,  at  the  option  of  the  court. 

The  LomsvilU,  New  Albany  and  Chicago  R  R  Co.  v.  Nieht^son,  261 

13.  Inetruction  to  Jury. — An  erroneous  instruction  of  the  court  to  the  jury 
is  ground  for  a  new  trial,  but  can  not  be  assigned  as  an  independent 
error,  on  appeal  to  the  Supreme  Court.  SowU  v.  Coener  et  a/.,  276 

14.  VerdieL — Venire  de  Naco. — ^If  a  verdict,  either  general  or  special,  be 
imperfect  or  silent  as  to  any  material  issue  in  the  cause,  a  ventre  de 
novo  should  be  granted  on  motion.  WhUwerth  et  al.  v.  BaUardy  279 

15.  Same. — If  such  verdict  be  full  and  perfect  as  to  one  of  several  Joint 
parties  against  whom  it  is  found,  he  can  not  complain  that  it  is  imper- 
fect as  to  the  others.  lb. 

16.  Demurrer. — Where  matter  alleged  in  one  paragraph  of  a  pleading  is 
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admissible  under  another,  error  in  sustaining  a  aemurrer  to  the  former, 
only,  is  harmless.  Maitla  y.  The  Trustees  <^  Purdue  Univemiy,  288 

17.  New  Trial. — Exeemve  Damages. — Error  in  the  assessment  of  damages 
on  the  trial  of  a  cause  is  ground  for  a  new  trial,  but  is  not  a  proper 
assignment  of  error,  on  appeal  to  the  Supreme  Court.  lb, 

18.  Demurrer. — The  action  of  the  court  upon  a  demurrer  to  a  pleading  in  a 
cause  is  not  ground  for  a  new  trial.  lb. 

19.  Dismissal  of  Action. — The  plaintiff  in  an  action  tried  bj  the  court  can 
not  dismiss  the  same  after  "the  finding  of  the  court  has  been  an- 
nounced." Walker  et  al  y.  HeUtr,  298 

20.  AnnouMcement  of  Finding, — An  entry  in  such  cause,  made  in  the  proper 
order  book  by  direction  of  such  court,  finding  in  fayor  of  one  defend- 
ant, generally,  and  for  the  plaintiff,  against  another  defendant,  '*in  the 

sum  of dollars,''  is  such  an  announcement  of  the  finding  of  the 

court  as  will  preclude  a  dismissal  of  the  action,  and  can  not  to  erased 
by  a  subsequent  entry  of  such  court.  lb, 

21.  Signing  Minutes, — J^-esumption. — Supreme  Court. — "Where  the  contrary 
does  not  appear,  the  Supreme  Court,  on  appeal,  will  presume  that  the 
minutes  of  the  court  below,  as  entered  upon  its  order  Dook  by  its  clerk, 
haye  been  regularly  signed  by  the  judge.  lb, 

22.  Appearance. —Rule  to  Answer, — ^Without  an  appearance  to  the  action  by 
the  defendant,  the  court  in  which  such  action  is  pending  can  not,  on 
the  first  day  of  the  term  at  which  he  was  summoned  to  appear,  grant 
a  rule  against  him  to  answer  the  complaint  on  the  next  call  of  such 
cause.  J^ley  y.  Gaff  et  al,,  331 

23.  Same. —  TTotwr. — Where,  without  an  appearance,  such  rule  is  granted 
on  the  first  day  of  such  term,  a  subsequent  appearance  by  the  defend- 
ant, without  objecting  to  such  rule,  and  its  continuance  from  day  to 
day  at  his  request,  are  a  waiyer  of  his  right  to  question  the  granting 
of  the  original  rule.  lb, 

24.  Seme, — After  an  ap^arance  to  the  action  by  the  defendant,  such  rule 
may  be  granted  against  him  on  the  first  or  any  subsequent  day  of  such 
term.  lb, 

25.  Judgment — Default. — Where,  after  his  appearance,  the  defendant  fails 
to  discharge  such  rule  to  answer,  judgment  may  be  rendered  against 
him  as  upon  default.  lb, 

26.  Same. — Motion  to  Set  Aside  DefdvU. — After  a  judgment  is  so  rendered, 
with  the  knowledge  of  the  defendant,  it  is  not  error  to  oyerrule  a  mo- 
tion to  set  aside  such  default  and  allow  the  defendant  to  plead,  based 
upon  affidayits  ehoyriag  the^  defendant  to  haye  a  meritorious  defence, 
but  alleging  no  excuse  ror  his  failure  to  discharge  such  rule.  lb. 

27.  JnMruetion  to  Jury. — Unless  requested  so  to  do  by  a  party  to  the  action, 
the  court  need  not  reduce  to  writing  and  number  its  instructions  to  the 
jury  trying  such  cause.  Sutherland  et  oL  y.  Hankins,  343 

28.  Same, — BiU  of  Exceptions, — No  question  as  to  the  action  of  the  lower 
court,  in  giying  or  refusing  an  instruction  to  the  jur^,  is  presented  to 
the  Supreme  0)urt,  on  appeal,  unless  such  instruction,  tne  action  of 
the  court  thereon,  and  a  proper  exception  thereto  are  made  part  of 
the  record  by  a  bill  of  exceptions.  lb, 

29.  Instruction  Asked  m/ust  be  Signed, — No  question  in  relation  to  the  action 
of  the  lower  court,  in  giying  or  refusing  an  instruction  to  the  jury, 
asked  by  a^party,  is  presented  to  the  Supreme  Court,  on  appeal,  unless 
the  same  was  signed  oy  snch  party  or  his  attorney.  lb, 

80.  Interrogatories  to  I\xrty. — ^The  action  of  the  circuit  court  upon  a  motion 
to  reject  interrogatories  to  a  party,  filed  with  a  pleading  in  a  cause,  is 
not  ground  for  a  new  trial,  and  can  only  be  presented  to  the  Supreme 
Court  on  appeal,  by  assigning  such  action  as  error.  Reed  et  al.y.  Slpayde,  394 
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31.  Same. — Faihtre  to  jlnmer.— Where,  becanae  of  tlie  failnre  of  a 
party  to  answer  interrogatories,  judgment  as  upon  default  is  rendered 
against  him,  such  action  is  not  ground  for  a  new  trial.  lb. 

32.  Same. — Where  such  judgment  is  rendered  against  a  party  appearing  to 
the  action,  without  an  exception,  no  question  in  relation  to  the  rendi- 
tion of  such  judgment  can  Be  presented  by  him  to  the  Supreme  Court, 
on  appeal,  if -he  had  made  no  motion,  in  the  lower  court,  to  set  aside 
such  default.  lb. 

33.  Same. —  When  Default  may^  be  Taken.^X  default  may  be  taken  against 
the  defendant  in  an  action  upon  any  day,  subi^equent  to  the  first,  of 
the  term  at  which  he  was  summoned  to  appear.  lb, 

34.  Dtftniirrer. — A  demurrer  questioning  the  sufficiency  of  a  pleading  con- 
sisting of  both  sufficient  and  insufficient  paragraphs  should  be  over- 
ruled. Dehority  etaLy.  Ndmm,  414 

35.  Special  Finding. —  Vemre  De  Now. — Where  the  special  finding  by  the 
court  of  the  facts  in  a  cause  definitely  covers  all  the  material  issues 
raised  by  the  pleadings,  a  venire  de  novo  should  not  be  granted.         lb. 

36.  Same. — New  Trial. — A  mistake  in  such  finding  is  reached  by  a  motion 
for  a  new  trial,  and  not  for  a  venire  de  novo.  lb. 

37.  Same. — Surphuaae.— The  lad  that  such  findunj^  embraces  more  than  was 
necessary  to  be  found  is  not  ground  for  granting  a  venire  de  novo.      lb. 

38.  Same, — QmduBions  o^  Law. — ^By  excepting  to  the  conclusions  of  law  of 
the  court,  drawn  from  its  finding  of  the  facts,  the  party  excepting 
admits  such  facts  to  have  been  fully  and  correctly  found.  lb. 

39.  Exeludon  cf  Ehndenee. — The  matter  intended  to  be  elicited  by  a  ques- 
tion put  to  a  witness,  and  excluded  by  the  court,  must  then  and  tnere 
be  stated  to  the  court,  to  render  such  exclusion  available  as  error  on 
appeal  to  the  Supreme  Court.  Tedrowe  etaL  y.  Eehery  443 

40.  D^auU. — ExemahU  Ne^eeL — A  judgment  taken  against  a  defendant  in 
an  action,  throug^h  his  "  excusable  neglect,"  may  be  set  aside  on  com- 
plaint and  motion,  supported  bv  affidavit  showing  facts  constituting 
such  "excusable  neglect,"  and  that  the  defendant  has  a  meritorious 
defence  to  the  action,  in  whole  or  in  part.    Hunter  et  ux.  v.  Franeie,  460 

41.  Motion  to  Strike  Out. — ^The  action  of  a  court  in  overruling  a  motion  to 
strike  out  a  portion  of  a  pleading,  though  such  motion  he  in  writing, 
can  not  be  presented  to  the  Supreme  Court  without  a  bill  of  exceptions. 

The  Sl  Lome  and  Soutk-Eatiem  B.  W.  Co,  y.  Fajtrius,  511 

42.  SwrfAumge. — ^The  overruling  of  a  motion  to  strike  out  surplusage  in  a 
pleading  can  not  be  a  substantial  error,  that  will  reverne  a  judgment.  lb. 

43.  Information. — Recovery  <^  Real  Estate. — An  information  in  the  nature  of 
a  quo  warranto  is  not  a  proper  remedy  for  the  recovery  of  real  estate, 
except  where  the  real  estate  has  escheated  or  been  forfeited  to  the 
State,  for  its  use. 

The  Stale,  ezreLThe  Mt.  Chrmd  School  Corporation,  v.  ShiOds  H  oL,  521 

44.  Section  99  (/  the  Code. — Reli^  from  Judgment  taken  through  Midake,  etc. — 
In  a  proceeding,  under  section  99  of  the  code,  by  verified  complaint,  to 
obtain  relief  from  a  judgment  taken  against  the  plaintiff  in  such  pro- 
ceeding, through  his  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect, a  demurrer  to  said  complaint,  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  amounts  to  a  sub- 
mission of  the  cause  to  the  court  for  a  hearing  on  the  facts  set  out  in 
such  complaint  Nord  v.  Jtforty,  531 

45.  Same. — When,  in  such  a  proceeding,  brought  by  the  defendant  in  the 
original  action,  a  meritorious  defence  to  said  original  action  being 
shown,  it  was  also  shown,  that  said  defendant,  being  a  German,  with  a 
very  imperfect  understanding  of  the  English  language  and  but  little 
knowledge  of  business,  and  especially  of  legal  proMedings,  went  to 
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court  to  employ  counsel  and  defend  said  original  action,  and  was  there 
met  by  the  plaintiff  therein,  who  talked  with  him  about  compromising 
the  case,  and  finally  told  him  the  case  was  continued,  for  nim  to  go 
home,  and  they  would  see  if  they  could  not  compromise  the  case ;  that 
he  went  back  to  his  farm,  believing  that  nothing  more  would  or  could 
be  done  in  the  case  without  further  notice  to  him ;  that,  after  the  term, 
the  attorney  of  the  plaintiff  in  said  original  case  went  to  the  farm  oi 
said  defendant  and  talked  with  him  about  compromising  the  case, 
which  was  not  done ;  that,  before  the  next  term,  said  defendant  went 
to  the  State  of  Kentucky  on  business  requiring  his  attention,  and  be- 
fore his  business  was  completed  and  he  could  return,  the  Ohio  river 
was  frozen  up,  and  navigation  closed,  and  he  was  thereby  prevented 
from  returning  till  after,  at  the  next  term,  he  was  defaulted,  and  the 
judgment  from  which  relief  was  sought  was  taken  against  him. 
HdOj  that  sufficient  cause  was  shown  for  relief  from  said  judgment.       J6. 

46.  Demurrer, — Where,  after  the  overruling  of  a  demurrer  to  a  complaint, 
an  amended  complaint  is  filed,  upon  which  the  cause  is  tried,  the 
ruling  on  said  demurrer  is  not  available  as  error  on  appeal  to  the  Su- 
preme Court.  Murphy  elaLv,  TeUr^  AdmWy  545 

47.  Motion  to  Diamisa. — ^There  can  be  no  available  error  in  overruling  a 
motion  by  the  defendant  to  dismiss  a  complaint,  wheie  no  cause  of  dis- 
missal is  specified  in  the  motion.  Ih, 

48.  Evidence. — New  Trial — The  answer  intended  to  be  elicited  by  a  ques- 
tion put  to  a  witness,  but  excluded,  must  then  and  there  be  fully  stated 
to  the  court,  to  make  such  exclusion  available  as  ground  for  a  new 
trial.  Robinwn  Machine  Works  v.  Chandler  el  at.,  575 

49.  Motion  to  Strike  OuL—BiU  af  JESccepfums.— The  action  of  a  court  in 
overruling  a  motion  to  strike  out  a  portion  of  a  pleading  will  not  be 
considered  by  the  Supreme  Court,  when  neither  the  motion,  the  decision 
of  the  court  thereon,  nor  an  exception  thereto  is  made  part  of  the 
record  by  a  proper  bill  of  exceptions.  BnJcer  v.  Soobey^  588 

PKE8CRIPTI0N. 
See  CmBB  ani>  Tcwns,  6 ;  Easement. 

PRESUMPTION. 
See  Canal,  2,  3 ;  Deposition,  3 ;  Mobtoaqe,  7 ;  Practice,  21. 

PRINCIPAL  AND  AGENT. 
See  CrriEB  and  Towns^  10 ;  Nbqlioence,  1. 

PRINCIPAL  AND  SURETY. 
See  Statute  of  FnAtTifi,  3. 

1.  Oonirihution. — ^Where  one  of  several  sureties  on  a  prcmissory  note  pays 
the  debt  of  their  principal,  he  may  compel  his  co-sureties  to  contribute. 

Nurre  etoLv,  Chittenden  et  al.,  462 

2.  Same, — Endorser. — A  surety  on  a  promissory  note  can  not,  on  paying 
the  same,  exact  contribution  from  an  endorser  thereof.  lb. 

3.  Same, — One  who  places  his  name  on  the  back  of  a  promissory  note 
thereby  becomes  liable,  prima  faeiOf  as^an  endorser  only.  lb, 

4.  Same, — Charged  as  Surety. — Evidence, — The  liability  of  one  who  is  ap- 
parently an  endorser  only  on  a  promissory  note,  as  between  him  and 
a  surety  thereon,  may  be  shown  oy  the  latter,  even  by  parol  evidence, 
to  be  that  of  a  co-surety.  lb, 

5.  Same, — Burden  of  Proof, — The  burden  of  proof,  to  establish  such  liabil- 
ity, is  on  such  surety.  lb. 

6.  Same.— Pfeading.-^Evidence. — To  establish  such  liability  on  the  part  of 
such  endorser,  it  is  not  sufficient  for  such  surety  to  allege  and  prove 
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that  he  executed  Auch  instrament  in  purauanoe  of  a  promiiie  made,  in 
the  abeence  of  such  endorser,  by  the  maker,  that  the  latter  would 
procure  an  additional  surety  on  such  instrument  before  delivering  it, 
and  that  the  endorser  subsequently,  but  before  its  deliyery,  endorsed 
the  same,  knowing  that  it  had  been  executed  for  the  debt  oi  the  maker 
only,  and  that  such  surety  had  executed  only  as  a  surety.  lb. 

7.  Scant. — Evidence  of  a  conversation  had,  in  the  absence  of  such  surety, 
between  such  maker  and  endorser,  in  relation  to  the  liability  to  be  in- 
curred by  the  latter  by  such  endorsement  which  was  then  and  there 
made,  is  inadmissible  to  rebut  evidence  that  his  liability  was  that  of 
a  co-surety.  lb. 

PROCESS. 

See  TuBNFixs,  13, 14. 

PROMISSORY  NOTE. 

See  EviDENCB,  5;   Pabtnership,  3:   Pleading,  1,  3;   Pbincipal  and 

Surety;  Township. 

1.  Blanks. — AUeralion. — I^^neijxU  and  Agenl. — Where  a  promissory  note, 
left  blank  as  to  a  material  stipulation,  is  entrusted  oy  the  maker  to 
another  to  negotiate,  the  latter  has  authority  to  fill  such  blank,  but 
not,  to  alter  a  material  stipulation  not  left  blank.      Oobum  v.  WM,  96 

2.  Material  AUeraium. — When,  in  such  case,  such  instrument  is  negotiated 
to  a  person  having  notice  that  it  has  been  so  altered  in  a  material  part, 
he  can  not  hold  the  maker  liable,  even  though  by  such  alteration  the 
burden  of  the  maker  be  lessened.  lb. 

3.  Same. — A  promissory  note,  left  blank  as  to  some  material  parts,  bat 
perfect  as  to  the  stipulation  for  the  payment  of  interest  from  its  date, 
was  entrusted  by  one  maker  thereof  to  another,  to  negotiate  for  the 
benefit  of  the  latter,  who,  having  filled  such  blanks  and  altered  such 
interest  stipulation  by  adding  thereto  the  words  ''after  maturity,'* 
negotiated  the  same  to  a  person  having  knowledge  of  such  alteration. 

Hddf  in  an  action  upon  such  note,  by  such  holder,  against  such  first  men- 
tioned maker,  that,  by  such  alteration,  the  latter  is  dischai^ged  from 
all  liability  thereon.  lb. 

4.  IVodioe. — Emdenee. — Under  a  verified  denial  of  the  execution  of  an 
instrument  sued  upon,  the  defendant  may  introduce  evidence  that  audi 
instrument  had  been  altered  in  a  material  stipulation  since  its  exe- 
cution, lb. 

6.  Action  by  Corporation. — Pleading. — Abatement. — Evidenee. — ^In  an  action 
by  the  payee,  upon  a  promissory  note  executed  b^  the  defendant  to  a 
duly  incorporated  educational  institution,  promising  to  pay  a  certain 
sum  ''as  endowment  fund,"  the  defendant  answered  in  abatement, 
admitting  the  execution  of  such  note  as  a  subscription  to  such  fund, 
but  averring  that  the  same  was  to  consist  of  a  certain  amount  to  be, 
but  not  yet,  raised  b^  subscription,  and  that  he  had  only  delivered 
such  note  in  trust,  until  such  fund  should  be  fully  subscribed. 

Hdd,  on  demurrer,  that  such  answer  is  insufficient. 

Held,  also,  that  such  delivery  was  absolute,  and  that  the  terms  of  such 
note  can  not  be  contradicted  bv  parol  evidence. 

i2oeAe,  Admfr,  v.  The  Roanoke  Claegical  Seminary,  198 

6.     Sa$iie. — Failure  (f  Condderation. — Subeeription. — In  such  cause  a  para- 

?[raph  of  answer  admitted  the  execution  of  such  note,  but  averred  a 
allure  of  the  consideration  of  the  same,  in  that  such  endowment  fund 
had  not  been  fully  subscribed. 
HMj  on  demurrer,  that  it  is  insufficient. 

Hdd,  also,  that  educational  institutions,  organised  under  the  law  of  this 
State,  have  a  right,  under  such  law,  to  accept  donations,  such  as  the 
note  in  suit,  and  that  the  accompliphment  of  the  object  for  which  it 
was  given  was  the  consideration  for  its  execution.  lb. 
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7.  JPUading, — In  an  action  upon  a  promiasory  note,  by  an  endorsee  against 
the  make^  the  complaint  should  aver  its  endorsement,  but  need  not 
set  out  a  copy  thereof.  Kline  v.  Spahr,  296 

8.  Bayable  in  Bcmk, — hMtruciicn  to  Jury, — Where  such  a  note  is  payable 
in  bank,  and  the  defence  is  a  want  or  failure  of  conflideration,  oi  which 
the  plaintiff  is  allied  to  have  had  notice  at  the  time  of  such  endorse- 
ment, if  no  evidence  in  support  of  such  defence  be  offered,  it  is  not 
error  in  the  court  to  instruct  the  jury  that  such  is  the  fact,  and  direct 
them  to  find  for  the  plaintiff.  lb, 

9.  Nate  given  for  PaUnted  Artide. — Evidey^ce, — Evidence  in  such  action, 
that,  at  the  time  such  endorsement  was  made,  the  plaintiff  knew  that 
such  note  had  been  given  for  a  patented  article,  does  not  sustain  such 
defence.  Jh. 

PUBLICATION,  NOTICE  BY. 

See  CmEB  and  Townb^  13  to  17. 

QUO  WARRANTO. 
See  Practice,  43 ;  RAUiROAD,  5,  6. 

RAILROAD. 

See  CiTiEB  AKD  TowN8»  20  to  24  ;  NEaLiOENCE,  1. 

SiaiuU  Cbfutrtied.— The  act  of  June  18th,  1852,  (1  R.  S.  1876,  p.  711,) 
suoplemental  to  the  act  of  May  11th,  1852,  (1  R.  S.  1876,  p.  696,)  pro- 
viainff  "for  the  incorporation  of  railroad  companies,"  in  so  far  as  it 
forbids  railroad  companies  organized  under  the  latter  act  from  crossing 
or  intersecting  railroads  terminating  in  cities  of  the  class  specified  in 
its  first  section,  at  certain  points,  is  special  in  its  character  and  against 
public  policy,  and  should  be  construed  so  as  not  to  apply  to  a  railroad 
of  the  latter  class,  which,  under  the  provisions  of  the  act  of  February 
2l8t,  1863,  (1  R.  S.  1876,  p.  723,)  authorizing  "railroads  to  make  exten- 
siouB,''  etc.,  has  since  so  extended  its  road  as  to  carry  its  terminus  be- 
yond the  corporate  limits  of  the  city  in  which  it  had  theretofore  been. 
The  Aurora  and  Cincinnati  R.  B,  Co,  et  aL  v.  The  City  of  Lawreneeburgk,  80 

2.  Company  Aiding  Another, — ^Where  such  railroad  company  has  so  ex* 
tended  its  road,  it  may  not  only  consent  to,  but  aid  in,  the  construction 
of  a  railroad  by  another  company,  crossing  or  intersecting  the  road  of 

^    the  former,  at  a  point  prohibited  oy  such  supplemental  act.  Ih. 

3.  Organvtatum, — The  validity  of  the  oi^anization  of  a  railroad  compaiw, 
legal  upon  its  face,  can  not  be  questioned  collaterally.  lb. 

4.  If^netion, — ^The  fact  that  a  company,  lawfully  organized  to  construct 
a  certain  specified  line  of  railroad,  fraudulently  intends  to  build  but 
part  of  such  line,  is  no  ground  for  enjoining  the  construction  of  that 
part.  lb. 

5.  Quo  Warranto, — The  pendency  of  a  proceeding  by  a  prosecuting  attor- 
ney, in  the  nature  of  a  quo  warranto,  against  a  railroad  companv,  to 
procure  the  forfeiture  of  its  franchises  on  the  ground  that  it  has  been 
ori^anized  to  do  an  illegal  act,  can  not  affect  or  delay  the  decision  in  a 
prior  proceeding  to  enjoin  such  company  from  further  prosecuting  the 
purpose  for  which  it  has  been  organized.  lb, 

6.'  Ajmropriaiion  q^  Land», — Injyfnetion, — Tender,— To  the  petition  of  a 
railroad  company  to  appropriate  lands,  the  owner  answered  asking  an 
injunction  upon  the  alleged  grounds,  that  the  plaintiff  had  no  valid 
organization,  did  not  intend  to  build  the  proposed  road,  and  had  or- 
ganized simply  in  the  interest  of  another  company,  which  grounds 
were  being  tested  in  a  quo  warranto  proceeding  then  pending  against 
such  company. 

Hdd,  that  the  answer  is  insufficient. 
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HM  also,  that  snch  lands  can  not  be  taken  without  first  tendering  to  the 
owner  all  damages  occasioned  by  such  proposed  taking. 

The  Aurora  and  OinciwnaU  R,  i2.  Co.  ▼.  MtUer,  88 

7.  Temporary  Injunelion, — A  temporary  injunction  should  be  dissolved 
upon  the  filing  of  a  verified  answer  denying  the  matters  alleged  in  the 
complaint  upon  which  such  injunction  was  granted.  lb. 

8.  Negligence,— Injury  to  Employee, — Youth  of  Employee, — ^In  an  action 
against  a  railway  company  for  damages  occasioned  by  an  injury  to  an 
employee  who  was  a  minor,  while  in  the  performance  of  his  duties  aii 
a  servant  of  the  defendant,  such  employee  can  be  held  to  no  higher 
degree  of  intelligence  and  capacity  than  his  youth,  inexperience  and 
want  of  judgment,  as  known  to  his  employer,  would  warrant. 

The  Sl  Louie  and  SotUK-EaUem  B,  W,  Co,  v.  FoZtrtits,  511 

9.  Jfust  XJm  the  Beet  Can, — It  is  negligence  for  a  railway  company  to  use 
cars  dangerous  in  their  construction,  when  there  are  others  to  be  pro- 
cured which  are  not  dangerous,  and  railroad  companies  are  bound  to 
procure  the  best,  otherwise  they  will  be  held  responsible.  76. 

10.  Employment  of  Inexperienced  Peraon. — It  is  a  fact  tending  to  show  gross 
negligence  in  a  railway  company  for  it  to  employ  an  inexperienced 
person  in  any  hazardous  ftnd  dangerous  business,  knowing  Ruch  person 
to  be  ignorant  of  the  business  for  which  he  is  employed,  unless  said 
company  make  known  and  explain  fully  the  hazard  and  danger  con- 
nected with  such  business,  and  instruct  such  person  how  to  avoid  the 
danger;  and  youth  is  an  evidence  of  inexperience,  and  greater  strict- 
ness of  the  rule  should  be  required  in  the  employment  oi  a  minor  than 
of  a  person  of  mature  years,  even  when  employed  by  and  with  the  con- 
sent of  the  parent  or  guardian.  '  lb, 

11.  Uee,  without  OwnerMp,  <^  Drfeetive  Oar. — The  use  and  employment  of 
unsafe  and  defective  cars  and  machinery  by  a  railway  company, 
whether  owned  by  such  company  or  not,  subjects  such  companjr  to  the 
same  liability  for  injury  resulting  from  their  use,  where  injury  is  occa- 
sioned by  such  defects,  as  though  such  company  were  the  absolute 
owner  of  such  cars  and  machinery.  It  is  the  imperative  duty  of  rail- 
way companies  to  adopt  and  use  all  improvements  in  cars  and  ma- 
chinery calculated  to  insure  safety  to  employees  and  passengers,  and 
to  discard  all  insecure  and  dangerous  cars  and  machinery,  or  such 
parts  thereof  as  may  be  dangerous  to  use.  lb. 

12.  Dffedxoe  Machinery. — ^If  one  employed  by  a  railway  company  be  injured 
in  the  performance  of  his  employment,  and  the  company  might  have 
known  his  exposure  but  for  its  own  want  of  ordinary  care  in  the  nae 
of  defective  machinery  or  rolling  stock,  if  the  injury  resulted  from  the 
defective  construction  of  such  machinery  or  rolling  stock,  such  com- 
pany will  be  liable  for  the  injury,  unless  it  resultal  from  the  n^li- 
genoe  or  want  of  care  of  the  injured  person.  lb, 

RATIFICATION. 
See  Pabtnerbhip,  4,  5. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLE. 

See  Canal,  2,  3,  4. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  CmEB  akd  Towvb,  1,  2,  3 ;  Practice,  43. 

REAL  ESTATE,  ALIENATION  OF. 

See  AflBiGNXEMT  FOB  Benefit  of  Creditors,  1,  2 ;  Conyeyakcb  ;  Seatuis 

OF  Frauds,  1, 3. 
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REAL  ESTATE,  APPROPRIATION  OF. 
See  Canal  ;  Cetieb  and  Towns,  2,  8 ;  Raclroad,  6. 

REC50RD. 
See  PBAcncE,  21 ;  Supreme  Court,  4,  9, 17. 

RECORD  OF  INSTRUMENT. 
See  Abbionicemtfor  Benefit  of  Creditors,  1,  3;  Chattel  Mortoaoe. 

REDEMPTION. 
See  Turnpike,  12. 

RELEASE. 
See  Mortgage,  5  to  8. 

REPEAL  OF  STATUTE. 
See  Criminal  Law,  61 ;  Draining  Association,  1. 

REPLEVIN. 
See  Assignment  for  Benefit  of  Creditors,  4. 

Detinue. — Damages, — Perflonal  property  left  by  the  grantor  npon  real  estate 
conveyed  to  a  married  woman  was  replevied  from  her  husband  by,  and 
delivered  to,  rach  grantor  on  the  day  following  that  on  which  demand 
therefor  had  been  made. 

Heldf  tliat  the  plaintiff  was  entitled  to  nominal  damages. 

Hdd,  also,  that,  in  the  absence  of  evidence  of  damage,  an  assessment  of 
damages  equal  to  the  value  of  the  property  replevied  was  excessive. 

Sievens  v.  MeCHitre,  384 

RESaSSION. 

See  Partnership,  1. 

REWARD. 
See  Contract. 

SALE. 

See  Crms  and  Towns,  1,  3, 16,  17 ;  Decedents'  Estates;  Turnfixs,  11, 

13;  Warranty. 

SCHOOL  CORPORATION. 

Fyanehiaes  not  Eitra'Territorial, — The  franchises  of  a  school  corporation, 
which  is  also  an  incorporated  town,  can  not  be  made  appurtenant  to 
real  estate  and  Bchool  buildings  lying  outside  of  the  corporate  limits  of 
the  town^  and  within  the  territorial  limits  of  a  township  sIro  a  school 
corporation,  created  such  at  the  same  time,  and  clothed  with  the  same 
franchises,  under  the  same  law,  an  said  town  school  corporation. 
The  Staie,  ecreLTheML  Cktrmd  School  Corporation,  v.  Shields  et  aL,  521 

SET-OFF. 
See  Decedenib'  Evtateb,  2,  4;  Prachce,  11. 

SHELLEY'S  CASE. 
See  Conveyance,  1,  2. 

SHERIFFS  SALE. 

See  AanoRXSMT  fob  Benefit  of  Creditors,  2,  4 ;  Decedents'  Estates,  7 ; 

Judgment,  1 ;  Turnpike,  8  to  14. 

1.  Warranty, — The  purchaser  of  property  sold  at  Bheriff's  sale  buys  at 
his  own  risk,  there  being  no  warranty,  express  or  implied,  in  any  such 
sale.  Neal  v.  GiUaspy  el  aL,  461 
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2  Mistake. — Motigage^—FortdGmrt. — Adhn  to  Recover  Purehate-Moneu. — 
Where,  by  mistake,  renl  estate  belonging  to  one  person  is  mortgaged  by 
another  afl  bin  property^  and,  under  a  decree  of  foreclosure,  is  sold  at 
sheriff's  sale  to  a  purcnaser  who  has  no  notice  of  such  mistake,  he  can 
not,  in  an  action  against  such  sheriff  and  the  judgment  plaintiff,  haye 
such  sale  set  aside^  and  recover  back  the  purchase-money  for  such 
realty,  bid  and  paid  by  him  at  snch  sale.  lb, 

SHORT-HAND  REPORTER. 
See  SuPBSME  Goubt,  4. 

SPECIAL  FINDING. 
See  Practice,  35  to  38. 

SPECIFIC  PERFORMANCE. 
See  Statute  of  Frauds,  3. 

STATUTE  CONSTRUED. 

See  Baotardy,  3;  Canal,  2,  4;  Citibb  and  Towns,  13  to  17,  20  to  24 
County  Auditor;  County  Commisbioners,  2  to  5:  Descents,  2 
Draininq  Association,  1,  3;  Easement,  2;  LiquoB  Law,  5, 13,  22 
Railroad,  1 ;  Turnpike,  7, 15. 

OTATUTE  OF  FRAUDS. 

1.  Entirelff  cf  Contraet. — Contract  in  Contemplation  of  Marriage. — Contract 
for  Sale  of  Real  Estate. — A  man  and  woman,  each  owning  real  estate 
and  personal  property,  intermarried,  and  before  their  marriage,  and  in 
contemplation  thereof,  it  was  mutually  agreed  between  them  by  parol, 
that  upon  the  death  of  either  of  them  after  marriage  the  survivor 
should  not  claim  any  of  the  real  estate  or  personal  property  which 
might  be  owned  by  the  decedent  at  the  time  of  death. 

Held^  in  an  action  brought  by  said  womatn,  after  the  death  of  her  said  hus- 
band, against  the  administrator  of  his  estate,  to  recover  the  five 
hundred  dollars  allowed  to  a  widow  by  statute  out  of  her  deceased 
husband's  estate,  that  said  contract  was  not  within  the  provision  of  the 
statute  of  frauds  prohibiting  an  action  to  charge  any  person  upon  any 
agreement  or  promise  made  in  consideration  of  marriage,  unless  in 
writing;  but  that,  so  far  as  said  agreement  related  to  real  estate,  it  was 
within  the  clause  of  the  statute  of  frauds  which  prohibits  an  action 
u{>on  a  contract  not  in  writing  for  the  sale  of  real  estate,  etc.;  and  that 
said  contraet  was  not  severable,  and,  therefore,  it  could  not  be  enforced 
against  said  widow  in  said  action.  RainhoU  v.  East,  AdmW,  538 

2.  Fraud. — ^The  statute  of  frauds  can  not  be  used  as  a  cover  to  protect  the 
perpetration  of  a  fraud.  TeaguA  v.  Fowier  et  wc,,  569 

3.  Parol  Contraet  for  Conveyance  of  Land. — Speeifie  Baformanee, — Prindwd 
and  Surety. — ^To  secure  his  surety,  a  defaulting  aaministrator  and  nis 
wife  conveyed  to  the  former  certain  tracts  of  real  estate,  in  considera- 
tion of  the  verbal  promise  of  such  surety  to  pay  a  certain  amount  of 
such  defalcation,  and  to  reconvev  one  of  such  tracts  of  land  to  such  wife. 

Held,  in  an  action  by  such  wife  and  her  husband,  against  such  surety,  to 
compel  the  latter  to  make  such  reconveyance,  that  such  contract  is  not 
void  by  the  statute  of  frauds,  and  that  specific  performance  thereof 
can  be  enforced.  IK 

4.  Practice. — Counter-Claim, — In  such  action,  an  answer  by  the  defendant 
consisting  of  a  general  denial  and  special  paragraphs  was  struck  out 
by  the  court,  on  motion. 

Htldj  that  such  action  was  erroneous. 

Held.  also,  that  a  counter-claim  is  proper  in  such  action,  alleging  that  such 
land  nad  been  purchased  by  such  surety  at  a  certain  price,  and  that  he 
had  been  compelled  to  pay,  of  the  debts  and  defalcation  of  his  princi- 
pal, an  amount  exceeding  the  value  of  such  land.  lb. 
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BTATDTB  OF  LIMITATIONS 
See  Cavajl^  2, 9. 

STATUTE  OF  8  HENBY  VL 
See  Tumij'im^  14. 

STREETa 
Bee  Qrm  akd  Towbs,  1, 8  to  12, 14  to  17. 

SUBSGBIFnOK. 
See  PBdaasoBT  Kotb,  5, 9. 

SUFEBIOB  OOUBT. 
See  FKAxmtm,  1,  2. 

8UPBEME  OOUBT. 

flee  Asvmu^ 8;  Hbhwat,  9 ;  Nbw Tbial. 8;  PAanrsBgHip,  0 ;  FkJBAi>- 
i»M;  ^BAoaxm,  8^ 4, 13, 17, 21,  28,  2t,  80, 82, 89, 41, ^ 49 ;  Wbul, 
2;  WiramB,8. 

1.  IVowiiM. — JM(rwiio»  to  Jury. — ^Where  it  appears  by  tlie  leoord.  on  ap- 
peal to  the  Supreme  Court,  that  the  party  oomplainiiig  of  an  instmo- 
tion  to  the  jory  was  not  harmed  thereby,  the  ffiving  of  each  instmction, 
thpogh  ernmeoos  or  inapplicable  to  the  eTidenc&  is  not  available  as 
error.  JRofim  t.  Am^  ^  oi.,  42 

2.  Omtmmamoe, — -Hie  Supreme  Conrt,  on  aiijpeal,  vill  not  reriev  the  ac- 
tion of  the  lower  ooort  in  granting  a  continuance  of  a  cause,  unless  it 
appear  from  the  record  that  the  party  oompiaininff  of  sndi  action  has 
been  injured  thereby.  Qalinn  t.  The  Satt,  ez  rd.  Oirtmek,  61 

8.  Nem  2Viat — EMmiM. — IVadiee, — Questions  arising  upon  the  admission 
or  exclusion  of  evidence  ofiered  on  the  trial  of  a  cause  are  proper 
assignments  as  reasons  for  a  new  triaL  bat  csn  not,  lor  the  iLnst  time, 
be  assigned  as  error  on  appeal  to  the  Supreme  Court  Ih. 

4.  Skcrt-Bomd  iZenorfflr.— iZaeorti.— BiS  <f  BDoeniUmB.'—The  long^hand 
manuscript  of  tne  eyidenoe  nven  upon  the  trial  of  a  cause,  as  rMK>rted 
by  a  short-hand  reporter  under  the  provisions  of  the  act  in  relaaon  to 
such  rmrtimg,  approved  Mardi  7tJi,  1878,  (1  B.  S.  1876,  p.  769.)  can 
be  certified  to  UieBupreme  Court  on  i^peal,  as  part  of  the  reeorv^  oi^ 
npon  being  Incoiporated  in  a  bill  of  ^oeptions.  it. 

fi.  AmUfnimaU  of  Error* —  Waiver, — ^Where  an  aasignmoit  of  error  is  waived, 
on  appeal  to  the  Supreme  Court,  by  the  party  assign^  the  same,  it 
will  not  be  considerad.  mu  v.  Mmg^  72 

6.  Weight  cf  EMemee, — ^The  Supreme  Court,  on  appeal,  will  not  disturb 
the  finding  or  verdict  rendered  below,  upon  the  mere  weight  of  the 
evidence.  lb, 

7.  .fiisflriMfioa  io  Jwry, — ^Where,  on  the  trial  of  a  cause,  under  the  iaraes 
formed,  evidence  could  have  been  given  to  which  an  instructicm  given 
to  the  jury  would  have  been  applicable,  the  Supreme  Court,  on  anpeal, 
where  the  evidence  is  not  in  tne  record,  will  presume  that  sncu  evi- 
dence was  given.  JBMaord  dt  al,  v.  Broee^  74 

8.  B^fiutd  to  Owe  iiuCrvefibii.— Where  the  evidence  given  on  the  trial  of  a 
cause  is  not  in  the  record,  the  refusal  of  the  court  ti^iiw  such  cause, 
to  give  to  the  jury  an  instruction  asked,  is  not  avaifabu  as  error  on 
appeal  to  the  Supreme  Court  Ih, 

9.  JteeoftL— De^tift. — A  record  of  a  cause,  wherein  part  of  the  defendants 
made  default  and  the  others  had  answered,  showing  that  "this  cause 
is  submitted  to  the  court,  for  trial,  on  the  complaint,  default  and  ex- 

Vol.  LVL— 41 
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hibitB  herein  filed,  and,  after  examining  and  deliberating,  the  court 
finds^"  etc.,  sufficiently  shows,  on  appeal  to  the  Supreme  G>urt,  a  sub- 
mission of  the  cause  for  trial  as  to  the  defendants  who  had  answ^ed, 
on  the  default  of  those  who  had  not.         Heavenridge  et  al.  v.  NeUKm,  90 

10.  PracHee, —  Waiver, — On  the  appeal  of  a  cause  to  the  Supreme  Court, 
the  failure  of  a  party  to  allude  in  his  argument  to  an  error  assigned 
by  him  is  deemed  a  waiver  thereof. 

Rnehef  Adm\  v.  The  Boaiwke  Qtugical  Saninanff  198 

11.  I\vctice. —  Weioht  o(  Evidence. — ^The  Supreme  Court  will  not  disturb  the 
finding  or  verdict  in  a  cause  upon  the  mere  weight  of  the  evidence, 
even  though  by  the  record  the  preponderance  thereof  seems  to  be 
against  it.  Lowrey  v.  Keeran,  252 

12.  I\uctiee. — Harmless  Error, — ^A  judgment  will  not  be  reversed  by  the 
Supreme  Court  on  ap^al,  for  intermediate  errors,  where  the  record  of 
the  whole  case  shows  it  to  be  right  on  its  merits. 

WhUworth  stalY.  BaUard,  279 

13.  New  TVial.'—Evidenee, — Where  the  evidence  given  oh  the  trial  of  a 
cause  is  not  in  the  record,  on  appeal  to  the  Supreme  Court,  no  question 
raised  by  the  motion  for  a  new  trial,  in  relation  to  the  sufficiency,  ad- 
mission or  exclusion  of  evidence,  is  presented  for  decision. 

Wcdser  v.  JTerrt^cm,  801 

14.  Striking  out  Part  of  Pteadia%g. — ^The  action  of  the  circuit  court  in  refus- 
ing to  strike  out  a  part  of  a  pleading  is  not  available  as  error,  on 
appeal  to  the  Supreme  Court. 

HakUad  et  al,  v.  The  Board  of  €knnm*r$  of  Lake  Go.,  363 

15.  Oround  of  Objection, — The  Supreme  Court,  on  appeal,  will  not  consider 
objections  made  to  the  proceedings  of  the  circuit  court,  unless  the 
grounds  thereof  are  pointed  out.  76. 

16.  Pracdoe. — Saffieiency  of  Complaint. — ^The  sufficiency  of  the  complaint  in 
an  action  may  be  questioned,  on  appeal  to  the  Supreme  Conrt^  by  an 
assignment  as  error  of  the  action  oi  the  lower  court,  in  sustaining  a 
demurrer  to  a  paragraph  of  answer  to  such  complaint.    Fox  v.  Wrayy  423 

17.  JVurffctf. — Instruction  to  Jury. — Beeord. — Where  the  evidence  given  on 
the  trial  of  a  cause  is  not  in  the  record,  on  appeal  to  the  Supreme 
Court,  no  question  can  be  considered  as  to  the  eivingto  the  jury  of  an 
instruction  which  is  not  abstractly  wrong.  CampbdPy.Pelerman  et  ur.,  428 

18.  Answer  to  Interrogatory. — Interest. — In  such  case,  an  answer- by  the  jurj. 
to  an  interrogatory  as  to  the  "  amount "  of  interest  allowed  in  their 
general  verdict  furnishes  no  light  as  to  the  "  rate  "  of  such  interest,  and 
the  time  for  which  it  was  allowed,  to  which  such  instructions  referred.  lb. 

TAXES. 

See  County  AuDrroR ;  Decedents*  Estates,  2,  3. 

Levy  by  OowUy  Treasurer. — Ddivery  Bond. — Demand. — I^juneHon* — Lis  Pm- 
dens. — A  county  treasurer  having  levied  upon  certain  chattels,  and 
advertised  the  same  for  sale  on  a  certain  day,  to  satisfy  certain  delin- 
quent taxes  due  from  the  owner,  the  latter  executed  to  the  former  a 
bond  in  a  certain  sum,  conditioned  for  the  delivery  of  such  chattels  to 
the  former  on  the  day  of  sale,  or  sooner,  on  demand.  But  the  latter, 
in  an  action  brought  to  enjoin  the  collection  of  such  taxes^  on  the 
f^und  of  their  alleged  illegality,  obtained  a  temporary  order  restrain- 
ing the  former  from  making  such  salc^  whereupon,  such  order  having 
been  dissolved,  such  treasurer  again  advertised  such  chattels  for  sale, 
and  demanded  possession  of  the  same,  which  was  refused.  An  action 
for  damages  having  been  instituted  upon  such  bond,  during  the  pen- 
dency of  such  action  for  an  injunction; 

Held^  that  such  bond,  though  not  authorized  by  statute,  is  valid  as  a  com- 
mon law  bond,  and  such  action  thereon  can  be  maintained. 
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Heldy  also,  that  such  restraining  order,  though  it  prevented  a  demand  and 
sale  on  the  day  first  advertised,  could  not  prevent  the  making  of  a  legal 
demand  subsequent  to  its  dissolution.        Fay  v.  Shanksy  TramureTf  554 

TENDEK. 
See  Railroad,  6. 

TOWNSHIP. 
1. 


of  services  rendered  by  the  payee  for  the  school  township,  an  action 
may  be  maintained  thereon  against  the  latter. 

Skeffidd  Schocl  TomM'p  v.  Andreas^  157 

2.  Power  to  Execute  Pnhniesory  Note. — Payable  in  Bank. — A  school  town- 
ship, by  and  in  the  name  of  its  trustee,  may  execute  a  valid,  negotia- 
ble promissory  note,  for  any  debt  contracted  for  the  benefit  of  its 
property ;  but  it  is  not  governed  by  the  law  merchant,  and  an  assignee 
takes  it  subject  to  all  defences.  lb. 

TRESPASS. 
See  Landlord  and  Tenant. 

1.  EMenM, — Pro(^  qf  TUk» — ^Where,  on  the  trial  of  an  action  for  trespass 
on  land,  wherein  the  complaint  alleges  fee-simple  title  in  the  plaintiff 
to  the  loeut  in  quoy  without  alleging  his  possession,  the  plaintiff,  by 
deed,  shows  title  in  a  third  person,  he  can  not  prove  fee-simple  title  in 
himself,  without  which  prooi  he  can  not  recover,  except  by  the  pro- 
duction in  evidence  of  the  proper  title  deeds.  Broker  v.  Soobeyy  588 

2.  Same, — Condruetive  PMseegian. — Simple  proof  of  the  plaintiff's  title  to 
the  locus  in  quo  draws  after  it  a  constructive  possession,  sufficient  to  en- 
able him.  in  the  absence  of  evidence  of  an  adverse  possession  thereof,  to 
recover  lor  a  trespass  thereon.  lb. 

3.  Satme.-'-^Intiruetion  to  Jury.^^JMvming  FoicL — On  the  trial  of  such  ac- 
tion, in  ffiving  an  instruction  to  the  jury  in  relation  to  evidence  intro- 
duced 01  the  plaintiff's  title  to  the  locut  in  quo.  it  is  error  in  the  court 
to  assume  therein  that  parol  evidence  of  such  fact  had  been  given 
without  objection  thereto  by  the  defendant,  and  to  instruct  them  that 
such  evidence,  so  given,  is  sufficient.  lb* 

4.  Same. — Poeaemon  cf  Loeue  in  Quo  in  Stranger. — Contraet  of  iSb^— Where, 
in  such  case,  there  is  evidence  tending  to  show,  that,  prior  to  the  com- 
mission of  the  trespass  alleged,  the  plaintiff  had  delivered  possession 
of  the  loeui  in  quo  to  a  third  person,  pursuant  to  a  contract  of  sale  of 
the  same  by  the  former  to  the  latter,  it  is  error  in  the  court  to  refuse 
to  instruct  the  jury,  that,  if  such  possession  was  delivered  pursuant  to 
a  contract  of  sale,  evidenced  by  a  written  memorandum  tnereof,  and 

.  such  sale  had  not  been  rescinded,  the  plaintiff  could  not  recover.     lb, 

TURNPIKE. 

1.  Pleading. — Action  for  ToQ. — In  an  action  by  a  turnpike  company,  to 
collect  toll  for  travelling  upon  its  road,  a  complaint  m  the  nature  of  a 
oommon  count,  with  the  additional  averment  that  the  plaintiff  has 
oompiied  with  all  the  statutes  of  this  State,  requisite  to  enable  it  to 
oollect  toil,  is  sufficient  on  demonrer. 

IhUermm  doLy.  The  JMianapolis  and  Bromnaburgh  Plank  Boad  Cb.,  20 

2.  Ape. — Inatnuiion  to  Jmy. — ^Where.  on  the  trial  of  snch  action,  the 
question  for  the  jury  trying  it  to  aetermine  is,  whether  or  not  such 
road  has  been  constructed  according  to  the  reqairements  of  law,  it  is 
proper  for  the  court  to  so  modify  an  instruction  to  such  jurv,  a^ed  bv 
the  defendant,  specifying  such  requirements,  as  to  inform  them  that  it 
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h  ptopeBt  for  tiiem  to  consider  eyidence  giv^tt.  that,  prior  to  Hie  timd 
of  the  trayel  iii  coittroversy,  the  travelling  public  knA  the  defendant 
withoat  complaint  or  protest,  had  trayelled  upon  snch  iroad,  and  paid 
toll  therefor.  Ih, 

3.  Some. — Faihre  to  Bepair, — ^Where  on  sndi  trial  the  question  for  the 
jury  to  determine  is,  whether  or  not  such  road  has  been  allowed  to  be- 
come and  remain  out  of  repair,  in  that  a  bridge  has  become  unsafe 
and  dangerous,  it  is  proper  lor  the  court  to  instruct  the  jury,  that  i^ 
in  point  of  fact,  such  Iwidge  is  safe  and  the  defect  complained  of  does 
not  add  to  the  labor  of  transportation  across  it,  the  plaintiff  should  re- 
cover. Ih, 

4.  Action  for  PenaUif. — In  an  action  by  a  turnpike  company,  to  rsoover  a 
peoal^  for  refusing  to  pay  toll,  the  complaint  need  not  aver  OuX  the 
defendant  had  '^ passed"  a  toUng^te  on  the  plaintiff's  turnpike. 

Hunter  v.  The  BunmiUe  ZWi^jOs  Oo^  213 

5.  AvermaU  of  FViKud. — ^In  averring  a  fraudulent  intent  in  the  defendant 
in  such  complaint,  it  is  sufficient  to  aver  his  refusal  to  pay  the  lawful 
toll  due  to  the  plaintifi;  with  "intent  to  defraud."  Ih. 

6.  QmetUuiional  Xow.— 2%tfs  (^AcL—The  title  of  the  act  approved  May 
12th,  1852,  (1  B.  8. 1876,  p.  654,)  entitled  '^An  act  authoruii«  the  con- 
struction of  plank^"  ^etc.,  ^  roads,"  properly  embraces  the  subject-mat- 
ter otf  die  17ta  seetHm  thereof^  auUiorising  actions  to  collect  penaltiea.  Ih» 

7.  Mbrtffage.—SfdiUk  (hnUhidd. — ^Ilie  right  of  a  turnpike  comnany  to  ex- 
ecute k  mdttgAge  lipon  its  road  is  recognised  by  tne  act  of  narch  5thy 
1859.  (1  R.  8. 1876,  p.  668.)  authorising  purchasers  otf  a  turnpike  road, 
''unaet'  moH^^aged  sale"  thereof,  to  A'ganiie  as  an  incorporated  com- 
fMiiy.  Ih. 

8.  ForodofHre. — Sheriff  ^$  Side, — Neit  Company, — ^VHiere,  upon  a  valid  de- 
cree of  foreclosure  of  sucii  mortgage,  rendered  by  a  court  of  <36mpetent 
)nrisdi(Hiofi,  stidi  i^oad  is  sold  at  sheriff's  sale  to  a  purchaser,  who, 
under  said  act  of  March  5th,  1859,  has  organized  a  new  company,  the 
defendant  in  an  action  by  such  company  to  collect  a  penal^  eaa  not 
question  the  validly  of  such  mortgage,  nor  attack  sooh  decree  cctoept 
for  fraud  practised  in  obtaining  it.  A. 

9.  SBKHne. — De$ariptUm, — A  description  of  such  road,  in  snch  mortgage  and 
decree,  imd  in  the  writ,  notice  of  sale  and  sale  thereunder,  as  "uie  en- 
tire road  of  said  company,"  naming  it,  ''in"  the  county  and  State 
ilrherein  it  is  Icteated,  "completed  and  to  be  completed,  with  aU  the 
property  of  said  ccMnplmy,  rigiti  of  way  and  franehiies  of  tfH/fj  de- 
scanption,"  is  sufficient.  lb. 

10.  StttM.—Tutimlke  Located  on  IRs^iliray.— Wheref,  by  the  consent  6f  the 
t)roper  cbun^  board,  a  tnnipike  is  constructed  u^n  the  line  of  a  pub- 
tic  highway,  the  title  to  the  right  of  wav  vests  m  the  turnpike  com* 
pany,  and,  upon  foreclosure  and  sale,  in  the  purchaser.  lb. 

11.  SiAm. — Mb!Hh&  <^  iiaktna  Side, — tlie  offering  of  the  rents  and  profits^ 
and  then  of  the  leeHumple,  of  a  turnpike,  in  a  sale  thereof  by  a  sherifl^ 
does  not  vitiate  such  sate.  lb. 

li.  Same. — Bedemption. — No  right  ol  redemption  attaches  to  a  loredosure 
and  sale  of  a  turnpike.  lb. 

la  S^mAr-SaU  m  D^fectm  Wrik'-AmendmetU  tf  J^roeem.—A  judicial  sale 
of  property,  made  on  a  writ  not  attested  by  the  seal  of  the  court  from 
which  it  issued,  is  voidable  only,  and,  even  alter  such  sale  and  the  re- 
turn of  such  writ,  the  latlar  may  be  amended  by  attadiing  such  seaL  lb. 

14.  Satme.  8oeh  amendment  is  authoriied  hy  the  statute  of  8  Htiiry  VI., 
c.  12,  which  is  in  force  in  this  State.  lb. 

15.  OoMtibMontd  Law.—TSae  of  AcL—Inmeeiort.—The  title,  of  the  act  of 
March  5th,  1875,  (1  B.  S.  1876,  p.  669,)  entitled  ''An  act  legalising  ex- 
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lttMio«^  *  *  tnmpikft  K»adi^  *  *  providk^  i(^  the  iiMiMetioa 
ol  Biieh  loadk"  ete^  fyropttlT  emmo^  the  rabject^matter  of  the  3d 
seetioii  tbereoi,  anthoriung  the  appointment  of,  and  reports  by.  inipec- 
ton  of  turnpikes.  ^         ^^  it-  i^ 

16.  Pamer  fif  Legidotwrt, — hmpetbonf  Bepmis, — ^It  was  within  tlie  oonBtita- 
tional  power  of  the  legislature  to  provide  for  the  appointment  of  such 

/  inspectors,  and  that  reports  by  them  should  be  conclusive  evidence  of 
the  lawful  completion  of  turnpikes  inspected  by  them.  lb, 

17.  8ame. — Offioer, — Such  inspector  is  not  an  officer  within  the  meaning  of 
tiie  oonstatntion  of  this  State,  and  the  statute  authoridng  his  appoint- 
ment and  report  does  not  require  that  he  be  sworn,  nor  that  such  report 
be  approved  by  the  county  board.  76. 

Idw  AppeaL — ^An  appeal  in  such  case  is  authorized  directly  ftom  such 
report,  and  not  from  any  action  of  the  county  board.  Ih, 

19.  Same, — ESndence, — ^Where  such  inspector  has  reported  conoeminff  a 
turnpike  which  he  has  been  appointed  to  inspect,  that  the  same  nas 
been  constructed  according  to  law,  it  is  conclusive  evidence  of  that 
fact  in  any  suit  by  the  company  for  a  penalty,  and  can  not  be  contra- 
dicted by  the  defendant ;  but  evidence  that,  since  the  making  of  such 
report,  such  turnpike  has  been  n^ligentlv  allowed  to  became  and 
remain  out  of  repair,  is  adminible  inl>ar  of  the  action.  Ih, 

99.  8a$M.-^Beiif  af  l>^fbMiaNl.-^iiVaifd.-*£videiice  that  the  defendant  had 
in  flood  faith  lef ttsed  to  pay  toll  because  of  his  ftema  fdt  belief  that 
snd  turnpike  had  not  beisn  completed  according  to  law,  g^  that  the 
same  was  out  of  repair,  or  that  the  plaintiff's  title  thereto  was  fraudu- 
lent, is  not  admissible  in  such  action  to  rebut  the  inference'  that  his 
refiual  was  fraudulent.  Ih, 

UTAH. 

See  Cbxminax.  Law,  57. 

VENDOB  AND  PURCHASER. 
See  Dbobdbntb'  Ehvateb. 

Vm/M*  lAm.'^OanveyaMe  to  Married  Woman. — Paymmi  of  ISiirehat^Mimeii 
hv  7%ird  Penon, — OoniraeL — ^The  owner  of  certain  real  estate  conveyed 
the  same  to  a  married  woman,  and  put  her  in  possession  thereof,  takii^ 
the  pTomisBory  note  of  a  third  person  for  the  unpaid  balance  of  the 
purchase>money.  The  maker  of  such  note,  having  paid  off  the  same, 
brought  an  action  aeainst  such  married  woman,  to  enforce  a  vendor's 
Ben  wainst  sudi  reu  estate  for  the  amount  of  suc&  note,  alleiring  that^ 
after  Uie  convejranoe  of  such  real  estate,  she  had  agreed  with  the  plain- 
di^  that)  on  his  parent  of  such  note,  he  should  have  a  Ken  for  the 
amount  thereof  against  such  real  estate. 

AfcL  that  the  vendor  of  real  estate  conveyed  to  a  married  woman  has  a 
lien  ^piinst  the  same  for  unpaid  purchase-monev ;  but, 

JBaUy  lliat  the  taking  of  said  promissory  note  for  such  purchase-money  was 
a  waiver  of  the  right  to  hold  a  vendor's  lien  for  the  same. 

Hddj  also,  that  such  subsequent  agreement  to  give  the  plaintiff  a  lien  for 
the  amount  of  such  note  was  without  consideration,  was  not  for  the 
betterment  of  her  estate,  and  was  not  binding  upon  her  as  a  married 
woman.  HciheU  H  we,  v.  8eoOf  564 

VENIRE  DE  NOVO. 

See  F&Acncfe,  14,  35  to  S7.. 

VENUE,  CHANGE  OP. 

1.  CKon^  from  OowUjf, — iVacete^— Where  a  role  to  answ^  is  nendiqg 
against  a  defendant,  the  court  may  refuse  to  pass  upon  his  applicatioti 
for  a  change  of  venue  from  the  county,  until  he  has  dlschaiged  such 
rale.  jRiMher  et  aL  v.  Morgan  et  at.,  172 
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2.  SoifM. — Jvdgfmeni. — ^Where  in  such  ciue  the  defendant,  iniWHting  upon 
such  change,  refuses  to  dischai^  such  rule,  judgment  against  him  may 
be  render^  a^  upon  a  default  JS. 

3.  Same, — Qjerk. — Upon  the  payment  of  the  costs  of  a  change  of  the  venue 
of  a  cause,  from  one  county  to  another,  within  the  time  prescribed  in 
the  order  granting  the  change,  it  is  the  duty  of  the  clerk  of  the  former 
county  to  transmit  to  the  clerk  of  the  latter  the  proper  papers  and 
transcript  of  such  cause.  Choper  et  tut,  v.  The  Arctic  JbUehen^  233 

4.  FaMtwe  to  Perfect — Ne^igence  of  Clerk, — If  the  costs  of  such  change  be 
promptly  paid,  the  failure  of  the  clerk  of  the  former  county  to  trans- 
mit such  papers  and  transcript  to  the  clerk  of  the  latter,  within  the 
time  prescribed  by  the  order  granting  such  change,  does  not  authoxiie 
the  court  to  which  such  change  is  taken  to  order  the  return  of  such 
cause  to  the  court  from  which  such  change  was  taken.  lb, 

5.  Jurisddetion. — Attorney  Appointed  Judge, — Where  a  practising  attorney 
is  appointed  to  act  as  judge,  in  the  trial  of  a  cause  wherein  a  change 
of  venue  has  been  taken  &om  the  judge,  if  such  appointment  be  not 
made  in  writing,  any  judgment  render^  by  him  therein  will  be  void. 

Evans  ▼.  The  State,  459 
VERDICT. 

See  Pabtkebbhip,  5,  9 ;  Pleading,  3 ;  PRAcncs,  14, 15. 

Oonirary  to  Law. — D^iiion  ^. — ^A  verdict,  which  is  improperly  a^cted  by 
any  error  of  law  occurring  at  the  trial  of  the  cause  in  which  it  is  re- 
tomed,  is  a  verdict  "  contrary  to  law." 

Bobinaon  Maekine  Works  v.  QumdUr  et  at,  575 

WABASH  AND  ERIE  CANAL. 
See  Canal. 

WAIVER. 

See  Canai^  3 ;  Highway,  1 ;  PBAcncE,  23 ;  Sutbeme  Coubt,  5, 10; 

Will,  2. 

WARRANTY. 

See  Shebiff's  Sale,  1. 

1.  ScUe  hyMofiiv^acturer, — Imjolied  Warranty, — A  manufacturer,  who,  lor  a 
fair  price,  undertakes  witn  a  purchaser  to  manufacture  an  article  for 
a  particular  purpose,  impliedly  warrants  that  it  will  be  reasonably  fit 
for  that  purpose.  Bobineon  Machine  Worla  v.  Chandler  et  aL,  575 

2.  Extent  of  Warranty. — Such  warranty  is,  that  sach  article  will  reasonably 
perform  all  the  operations  and  purposes  that  articles  of  the  particular 
kind  contracted  for  would  perform,  and  not  that  it  will  perrorm  what 
articles  of  a  different  kind,  though  of  the  same  general  class,  would 
perform.  Ih. 

3.  ContraeL-^Drfenee, — Meadina, — A  manufacturer  of  a  particular  kind 
of  saw-mills  having  brought  suit  against  a  purchaser  of  one  of  such 
mills,  delivered  upon  a  contract  to  furnish  the  same  at  a  specified  price, 
the  defendant  answered,  alleging  a  breach  of  an  implied  warranty,  in 
that  such  mill  (a)  "  would  not  saw  and  work  in  as  good  and  efficient  a 
manner  as  ordinary  "  saw-mills  do ;  that,  by  reason  of  certain  all<^;ed 
defects,  such  (b)  "  saw-mill  was  wholly  unfit  for  the  purpose  of  sawing 
lumber ;"  and  that  after  having  been  (e)  *^  set  up  with  care,  and  in 
accordance  with  the  directions  given  by  the  plaintiff,'*  it  would  not 
saw  as  ordinary  saw-mills  do. 

Mddj  on  demurrer,  (a)  that  there  was  no  warranty  that  such  mill  would 

saw  and  work  as  well  as  "ordinary  "  saw-mills. 
ffeld,  also,  (6)  that  there  was  no  warranty  that  it  would  saw  all  kinds  of 

lumber,  but  only  the  kind  which  that  particular  kind  of  a  mill  would 

saw. 
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Hddj  also,  (e)  that  there  was  no  sufficient  averment  that  its  capacity  had 
ever  been  properly  tested.  /6. 

4.  Barol  Emdenee  Contradietinp  Wriivn^. — ^Upon  the  trial  of  such  cause,  a 
proposition  in  writing,  by  the  plaintiff  to  the  defendant,  to  furnish  a 
particular  kind  of  a  saw-mill  for  a  certain  price  and  on  certain  terms, 
and  a  tel^am  afterward  sent  by  the  latter  to  the  former,  directing  the 
deliyery  of  one  of  such  mills,  were  put  in  evidence. 

Hddf  that  the  fact,  as  to  whether  such  writings  constitute  a  contract,  is  one 
for  judicial  construction,  and  Can  not  be  varied  by  parol  evidence  as 
to  whether  or  not  such  telegram  had  been  sent  in  response  to  such 
proposition. 

Hddf  also,  that  in  such  case  it  is  proper  to  show  by  parol,  what,  if  any, 
propositions  had  been  received  from  the  plaintiff  by  the  aefendant,  and 
what,  if  any,  propositions  were  before  him  when  he  sent  such  telegram. 

Hdd,  also,  a  letter  from  the  defendant  to  the  plaintiff,  of  the  same  date  as 
such  telegram,  having  been  put  in  evidence,  stating  that  such  mill  had 
that  day  been  ordered  by  telegraph,  that  such  proposition  and  tele- 
gram constituted  a  valid  contract.  lb, 

WEIGHT  OF  EVIDENCE. 
See  Crdonal  Law,  85 ;  Supbeme  Coxjbt,  6, 11. 

WIDOW. 
See  Decedents'  Estates,  6 ;  Descents. 

WILL. 
See  CnxES  and  Towns,  12 ;  Descents,  2. 

1.  IVobaie. — Vaiidiiy, — Pleading, — Juriadieticn, — ^To  give  iurisdiction  to 
a  court  of  the  subject-matter  of  an  action  to  set  aside  the  probate, 
and  contest  the  validity,  of  a  will,  the  complaint  must  aver,  either  that 
the  testator  died  in  the  county  where  such  action  is  commenced,  or  that 
aome  part  of  his  estate  is  therein.  Sutherland  et  al.  v.  HankinSf  343 

2.  Same, — VerifioaHon  of  Complaint. — Supreme  Court, — Waiver. — ^The  fact 
that  such  complaint  is  not  verified,  as  required  by  section  39  of  the  act 
in  relation  to  wills,  (2  B.  S.  1876,  p.  580,)  does  not  oust  such  court  of 
its  jurisdiction,  and  is  an  objection  which  can  not  be  urged  to  the  com- 
plaint for  the  nrst  time  in  the  Supreme  Court.  lb. 

WITNESS.  J 

See  Baotabdy,  8  to  15 ;  Cbiminai<  Law,  27,  84. 

1.  Hutband  and  TT^e.— Where  the  riehts  of  a  party  to  an  action,  wherein, 
either  with  or  against  him,  a  husoand  and  wife  are  also  parties,  may 
depend  upon  the  testimony  of  either,  such  party  may  compel  either 
of  them  to  testify  as  a  witness,  even  though  such  testimony  must  nec- 
essarily affect  the  rights  of  the  other.    Siuherland  et  al.  v.  HankinSy  343 

2.  New  Trial. — Competency  of  Witness, — A  motion  for  a  new  trial,  based 
upon  the  absolute  refusal  of  the  court  to  permit  a  person  called  as  a 

L  witness  to  testify,  need  not  specify  what  fact  was  proposed  to  be  proved 

by  him.  lb. 

f  3.     Same. — Where  the  lower  court  has  erred  in  refusing  to  allow  a  compe- 

tent witness  to  testify,  the  judgment  in  such  cause  will  be  reversed  lyr 
I  the  Sui>reme  Court,  on  appeaL  notwithstanding  the  fact  that  the  evi- 

k  dence  given  on  the  trial  of  such  cause  is  not  in  the  record.  lb. 
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